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Page  47»  line  10,  marginal  note,  fof  <*  mortgagee  *'  read  "  mortgagor." 
„    126,  lme21,  for  "before "reorf" upon.- 
„    142,linel7.  for  "1808  "rfarf"  1708." 
„   830,  line  22,  for  **  defendants  "  read  "  plaintifis." 
„    374,  line  35,  for  "  Justice,"  read  "  Baron." 
„   414,  line  8  from  end  of  marginal  note,  tat  **  stock.    The  day,"  read 

••stock  on  the  day." 
„    418,  line  9,  after  ••of"  insert  ••  £1382.  Os.  Id.  cash,  the  price  oV 
„    485,  Hne  14,  for  ••  faTomr "  read  ••  face." 
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WALCOTT  t».  CONDON.  ai,  A 

This  was  a  foreclosure  snit:  the  ordinary  decree  to  account  bad  In  1820  Black- 

acre  and  other 
been  made  in  respect  of  the  plaintiff's  mortgage,  bearing  date  on  Unds  were 

the  30th  of  April  1825,  and  hereafter  more  particularly  alluded  to.  £i2<^7The 

eqoitj  of  re- 
demption in  Blackacre  having  snbseqaentlj  devolved  npon  A,  he  mortgaged  it  in 
1825  to  the  plaintiff.  In  1830  A  contracted  with  B,  that  on  B*8  paying  to  the 
mortgagee  of  1820  the  sum  of  £565,  then  remaining  due  on  that  mortgage,  an 
annuity  of  £66  per  annum  should  be  "  efiectually  granted  to  B  out  of  the  mort- 
gaged premises.  B  paid  £565  to  the  mortgagee  or  1820.  By  deed  of  the  7th  of 
November  1830,  to  wliich  the  only  parties  were  the  mortgagee  of  1820,  and  C,  the 
brother  of  A,  reciting  that  £1454  was  due  on  the  mortgafi;e  of  1820,  the  mortgagee, 
in  consideration  of  £1281,  expressed  to  be  paid  to  him  by  C  **  and  others  for  his 
use,"  conveyed  Blackacre  and  the  other  mortgaged  lands  and  the  mortgage  debt  to 
C,  his  executors,  administrators  and  assigns.  By  a  deed,  bearing  date  on  the  fol- 
lowing day,  reciting  the  mortgage  of  1820,  and  that  C  had  become  entitled  to  it,  and 
that  A  had  become  entitled  to  **  several  parts  of  the  mortgaged  premises,"  and  that 
A  and  C  had  agreed  to  grant  an  annuity  out  of  those  premises — they,  in  consi- 
deration of  £565,  expressed  to  be  paid  to  them,  granted  the  annuity  of  £66  to  B 
out  of  the  mortgaged  premises,  including  Blackacre.  Then  followed  a  covenant 
by  A  to  pay  the  annuity;  and,  as  a  funher  security  for  the  annuity,'  A  and  C 
demised  the  premises  for  two  hundred  years  to  a  trustee  for  B.  J5feW— That  as 
against  the  lands  of  Blackacre,  the  annnitr  was,  to  the  extent  of  the  sum  due  on 
&e  mortgage  of  1820,  prior  to  the  plaintiff  s  mortgage  of  1825. 

The  cases  of  Touhrdn  y.  Steere  (3  Mer.  210)  and  Parry  v.  Wright  (1  Sim.  & 
Stn.  369;   S.  C.  5  Boss.  142)  considered. 

Whether  judgments  entered  within  twenty  years  before  the  passing  of  the  Re-dock- 
eting Act,  9  G.  4,  c  35,  and  not  re-docketed  within  twenty  years  from  their  entiy, 
or  within  five  years  firom  the  passing  of  the  Act,  are  void  aa  against  a  purchaser  (a 
mortgagee  of  1825),  who  became  such  before  the  passing  of  the  Act  ?    Quca-e, 

HM—ThaX  such  judgments  were  void  as  against  a  sub-mortgage  (made  in 
1841)  of  the  mortgage  of  1825. 

VOL.  3.  1 


Digitized  by 


Google 


2 


CHANCERY  REPORTS. 


1852. 

Chancery. 


Statement. 


James  Condon,  sen.,  being  seised  of  an  estate  for  lives  (with  a 
covenant  for  perpetual  renewal),  in  the  lands  of  Scart,  by  indenture 
of  the  28th  of  December  1820,  mortgaged  them,  together  with  other 
lands,  to  John  Gunn,  for  £1200. 

By  indenture  of  tlie  15th  of  March  1825,  Gunn  transferred, 
assigned  and  conveyed  that  mortgage  debt  and  the  mortgaged  lands 
to  Delmege.  The  Master's  report  found  that  "several  payments 
were  made  to  Delmege,  in  discharge  of  the  principal,  and  in 
1830  £565  alone  remained  due  on  foot  of  that  mortgage;  that 
James  Condon  the  younger  had,  on  the  death  of  the  mortgagor, 
James  Condon,  sen.,  become  entitled  to  his  estate  in  the  lands  of 
Scart,  and  in  October  1830  applied  to  David  Ferguson  the  elder  for 
the  sum  of  £565  to  be  paid  to  Delmege,  being  the  sum  due  on  foot  of 
the  mortgage,  in  order  that  an  annuity  or  rentcharge  of  £66.  Ts.  9d. 
might  be  effectually  granted  to  that  David  Ferguson,  charged  upon 
and  payable  out  of  all  the  said  mortgaged  premises,  for  the  life  of 
his  son  Robert  Ferguson ;  and  that  he  David  Ferguson,  on  the  8th 
of  November  1830,  paid  to  Delmege  the  sum  of  £565."  To  this 
part  of  the  report  exceptions  were  taken,  on  the  ground  that  no 
evidence  had  been  adduced  to  support  it,  but,  not  having  been 
lodged  within  the  time  required  by  the  General  Order,  were  not 
permitted  to  be  argued.  The  two  following  indentures  were  exe* 
cuted  upon  the  occasion  referred  to  by  the  report.  The  first  bore 
date  on  the  7th  of  November  1830,  and  was  made  between  Delmege 
of  the  one  part,  and  Richard  Smith  Condon*  of  the  other  part.  It 
recited  the  mortgage  of  1820,  and  the  assignment  of  it  by  Gunn  the 
mortgagee  to  Delmege  in  1825;  and  that  there  was  on  the  29th  of 
October  1829  due  to  Delmege  £1412.  12s.  4d.,  Irish  currency,  for 
principal,  interest  and  costs;  and  a  further  sum  of  £41.  I6s.  lOd., 
like  currency,  accrued  due  for  the  interest  on  the  balance  then 
remaining  due — making  together  £1454.  98.  2d.  And  it  witnessed 
that  Delmege,  *'for  and  in  consideration  of  the  sum  of  £1281.  98. 
2d.,  Irish  currency,  making  in  British  currency  the  sum  of  £1182. 
168.  2d.  sterling,  then  and  theretofore  in  hand  paid  to  him  by 
Richard  Smith  Condon  and  others,  for  his  use  and  on  his  own 

*  He  was  brother  to  James  Condon,  jun. 
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•cooonty  in  nuuiDep  aforesaid,  the  receipt  of  which  Delmege  did 
tberebj  acknowledge,"  granted,  bargained,  sold,  assigned,  transferred 
and  made  oyer  to  Richard  Smith  Condon  (in  his  actual  possession 
then  being,  by  virtue  of  a  lease  for  a  year)  the  lands  of  Scart  and 
the  other  mortgaged  lauds,  together  with  the  said  mortgage  debt  of  statement, 
£1200,  and  all  interest  due  or  to  grow  due  thereupon,  to  hold  to 
him  Richard  Smith  Condon,  his  heirs,  executors,  administrators 
and  assigns,  subject  to  the  condition  of  redemption  in  the  mort- 
gage deed  of  the  20th  of  December  1820.  And  Delmege  cove- 
nanted that  he  had  not  been  otherwise  paid  the  principal  (£1200)  or 
the  sum  due  for  interest  and  costs  thereupon,  nor  any  part  thereof. 
The  second  deed  bore  date  the  8th  of  Norember  1830,  and  was 
made  between  James  Condon  the  younger  and  Richard  Smith 
Condon  of  the  first  part,  David  Ferguson,  sen.,  of  the  second  part, 
and  David  Ferguson,  jun.,  of  the  third  part.  It  recited  the 
mortgage  of  the  20th  of  December  1820,  and  that  Richard  Smith 
Condon,  by  mesne  assignment,  had  become  entitled  to  that  mortgage 
and  the  mortgaged  premises,  subject  to  redemption,  and  that  James 
Condon  the  younger  had  become  entitled  to  '^  the  estate  of  James 
Condon  the  elder,  deceased,  in  several  parts  of  the  mortgaged  pre- 
mises." It  next  recited  that  James  Condon  the  younger  and  Richard 
Smith  Condon,  for  the  considerations  thereinafter  mentioned,  had 
"  agreed  to  grant  unto  the  said  David  Ferguson,  sen.,  an  annuity  or 
yearly  rentcharge  of  £66.  7s.  9d.,  to  be  issuing  and  payable  out  of 
said  several  lands  and  premises."  The  deed  then  proceeded  thus : 
**Now  this  indenture  witnesseth,  that  the  said  James  Condon  the 
younger  and  Richard  Smith  Condon,  for  and  in  consideration  of  the 
sum  of  £565  sterling,  now  in  hand  paid  to  them  by  the  said  David 
Ferguson,  sen.,  the  receipt  of  which  sum  they  the  said  James  Condon 
the  younger  and  R.  S.  Condon  do,  and  each  of  them  doth,  hereby 
respectively  acknowledge,  they  the  said  James  Condon  the  younger 
and  R.  S.  Condon  have,  and  each  of  them  hath,  according  to  their 
respective  estates  and  interests  therein,  granted,  bargained,  sold, 
assigned,  transferred  and  made  over,  and  by  these  presents  do,  and 
each  of  them  doth,  grant,  &c.,  &c.,  unto  the  said  David  Ferguson,  his 
heirs  and  assigns,  one  annuity,  clear  yearly  rentcharge,  or  sum  of 
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£66.  7s.  9<i^  to  be  issuing  out  of,  and  charged  and  chargeable  upon, 
and  payable  out  of,  all"  the  lands  named  in  the  mortgage  of  the 
20th  of  December  1820,  including  the  lands  of  Scart,  to  hold  the 
annuity  to  him  (David  Ferguson,  senior),  his  heirs  and  assigns, 
from  the  29th  of  September  then  last,  for  the  life  of  his  son  Robert 
Ferguson,  then  nineteen  years  of  age.  Then  followed  the  usual 
power  of  distress,  and  a  covenant  by  James  Condon  the  younger  to 
pay  the  annuity.  The  deed  then  proceeded  thus: — "And  this 
indenture  further  witnesseth,  that  for  the  considerations  aforesaid, 
and  for  the  more  effectual  securing  the  payment  of  the  said  annuity 
unto  the  said  David  Ferguson,  sen.,  his  heirs  and  assigns,  for  the 
term  aforesaid,  and  in  consideration  of  the  sum  of  ten  shillings,  to 
the  said  James  Condon  the  younger  and  Richard  Smith  Condon 
now  in  hand  paid  to  them  by  the  said  David  Ferguson,  jun.,  the 
receipt  whereof  is  hereby  acknowledged,  they  the  said  James  Condon 
the  younger  and  R.  S.  Condon,  according  to  their  respective  estates 
and  interests  therein,  have,  and  each  of  them  hath,  granted,  bar- 
gained, sold,  assigned,  transferred  and  made  over,  and  by  these 
presents  doth,  and  each-  of  them  do,  grant  &c.,  &c.,  unto  the  said 
David  Ferguson,  jun.,  his  heirs,  executors,  administrators  and 
assigns,"  all  the  lands  comprised  in  the  mortgage  of  1820,  including 
the  lands  of  Scart,  to  hold  for  the  term  of  two  hundred  years,  upon 
trust,  by  demise,  sale  or  mortgage  thereof,  to  secure  payment  of  the 
annuity.  This  deed  also  declared  that  upon  the  bond  of  James 
Condon  to  David  Ferguson,  sen.,  for  £1130,  and  conditioned  for 
payment  of  the  annuity,  it  should,  as  well  as  upon  any  judgment 
entered  upon  it,  be  allowable  for  David  Ferguson,  sen.,  his  heirs 
and  assigns,  to  proceed,  in  the  event  of  the  annuity  being  unpaid 
for  forty  days.  Lastly,  there  came  a  proviso  that  it  should  be  lawful 
for  James  Condon  the  younger,  or  Richard  S.  Condon,  their  heirs, 
executors,  administrators  or  assigns,  to  re-purchase  the  annuity  on 
any  gale  day  during  its  continuance,  and  upon  paying  to  David 
Ferguson,  sen.,  his  heirs  or  assigns,  the  sum  of  £565,  together  with 
all  arrears  of  the  annuity,  on  giving  six  months'  previous  notice  of 
their  intention  so  to  do ;  and  that  in  such  event  David  Ferguson 
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should  re-convej  the  annuity,  and  that  the  trust  term  to  secure  it 
should  cease. 

By  indenture  of  the  30th  of  April  1826,  reciting  that  Richard 
Smith  Condon  was  entitled  to  part  of  the  lands  of  Eilscannell,  and 
that  James  Condon  was  entitled  to  another  part  of  Kilscannell  and  Statement. 
other  lands,  and  one-tenth  part  of  the  lands  of  Cappagh,  and  was 
also  entitled  to  the  lands  of  Scart,  they,  Richard  Smith  Condon 
and  James  Condon,  according  to  their  respective  rights  and  interests 
in  these  lands,  mortgaged  them  to  Walcott,  the  plaintiff,  for  the  sum 
of  £1000.  This  mortgage  contained  a  covenant  to  keep  the  mort- 
gagee indemnified  against  any  incumhrances  save  two,  which  it 
specified.  The  mortgage  of  the  28th  of  December  1820,  of  the  lands 
of  Scart  to  John  Gunn,  was  not  alluded  to.  It  should  be  observed 
that  the  lands  of  Kilscannell  were  not  included  in  the  mortgage 
of  the  28th  of  December  1820.  The  lands  of  Scart  and  other 
lands  i¥ere  comprised  in  that  mortgage. 

By  indenture  of  the  15th  of  July  1841,  the  mortgage  to  Walcott, 
of  the  30t1i  of  April  1825,  was  sub-mortgaged  to  Seymour. 

In  Hilary  Term  1819,  Mary  Cripps  recovered  four  judgments 
in  the  Court  of  Exchequer  against  Richard  Smith  Condon  and 
James  Condon,  and  two  of  those  judgments  were  subsequently 
assigned  by  her  to  Odell  and  Smyth.  None  of  the  four  judgments 
were  ever  revived  or  re-docketed. 

The  Master,  by  his  report,  already  mentioned,  found  that  the 
annuity  created  by  the  indenture  of  the  8th  of  November  1830 
bad,  to  the  extent  of  the  sum  due  on  the  mortgage  of  December 
1820  (assigned  to  R.  S.  Condon,  by  the  deed  of  the  7th  of 
November  1830),  as  against  the  lands  of  Scart,  priority  over  the 
mortgage  to  plaintiff  in  1825,  and  over  the  sub-mortgage  of  1841, 
and  was  therefore  to  that  extent  the  first  charge  upon  Scart.  The 
reason  assigned  by  the  Master  for  this  finding  was,  '*  that  said  sum 
of  £565  having  been  paid  by  the  said  David  Ferguson,  and  said 
mortgage  debt  and  security  not  having  been  extinguished,  but  having 
been  assigned  to  the  said  Richard  Smith  Condon,  and  so  kept  alive» 
and  the  said  R.  S.  Condon  having  granted  the  said  annuity  out  of 
all  the  lands  and  premises  included  in  said  mortgage  of  the  20th 
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of  Deoamber  1820,  while  the  said  James  Condon,  who  joined  in  said 
grant,  was  only  entitled  to  a  portion  of  said  lands  and  premiaea» 
the  said  annuity  and  the  arrears  thereof,  to  the  extent  of  tho 
sum  due  and  to  grow  due  on  foot  of  said  mortgage  (1820),  was  in 
priority  equal  to  that  mortgage,  and  prior  to  the  said  mortgage  of 
the  30th  of  April  1825.'* 

To  that  finding  the  plaintiff  excepted. 

The  Master  found  that  the  four  judgments  above-named  formed 
the  second  charge  upon  the  knds  of  Scart  and  Cappagh,  and  were 
in  equal  priority  with  each  other.  It  was  contended  that  Seymour, 
the  sub-mortgagee  of  1841,  being  a  purchaser  for  valuable  consi- 
deration, was,  by  the  statute  9  G,  4,  c.  36,  entitled  to  priority 
over  those  judgments,  inasmuch  as  they  had  not  been  revived  or 
re-docketed  within  twenty  years  next  before  the  execution  of  the 
sub-mortgage  of  1841,  or  within  five  years  from  the  passing  of 
the  Act.  The  Master,  however,  overruled  that  objection,  and  thus 
stated  his  reasons: — ^'^ Inasmuch  as  the  original  mortgage  of  30th 
of  April  1825,  out  of  which  the  sub-mortgage  of  15th  of  July  1841 
was  created,  was  executed  within  twenty  years  from  the  entry 
of  said  judgments,  I  considered  that  the  judgments  were  prior  to 
said  mortgage,  so  far  as  the  same  affected  the  lands  of  Scart  and 
Cappagh;  and  it  appearing  to  me  that  the  sub-mortgage  was  a 
mortgage  by  the  mortgagees  of  the  estate,  mortgaged  to  them  to 
secure  payment  of  a  sum  of  money  out  of  the  original  debt  and 
interest  which  had  accrued  on  it  (but  to  which  second  mortgage 
the  original  mortgagors  were  no  parties),  I  was  of  opinion  that  the 
secottd  nK>rtgage,  not  being  a  conveyance  by  the  original  owners, 
was  in  substance  and  effect  only  a  transfer  of  the  original  security, 
and  was  not  within  the  meaning  of  the  said  Act,  and  consequently 
had  no  better  priority  thui  the  original  mortgage  of  the  30th  of 
April  1825.'' 


ArgimetU, 


Mr.  Seijeant  Christian  and  Mr.  RobeH  H  Warren,  for  the 
plaintiff. 

The  pkintiff's  mortgage  of  1825  is  entitled  to  precedence  over 
the  annuity  granted  in  1830  to  Ferguson.    In  order  to  support  his 
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daim  to  priority,  through  the  mediam  of  the  outstandiog  mortgage 
of  1820,  he  was  bonnd  to  have  shown  that  he  stipulated  with  James 
Condon  that  the  mortgage  of  1820  should  form  a  security  for  the 
annaitj.     In   Watts  v.  Symes  (a),  UPKenzie  t.  Gordon  (h\  and 
an  other  instances  in  which  a  puisne  incumbrancer  was  deemed 
entitled  to  the  security  of  an  elder  incumbrance  against  the  mesne 
claimant,  it  was  so  held  upon  the  ground  of  contract  to  that  effect. 
But  in  Tovlmin  v.  Steere  (c),  Panry  v.  Wright  (d),  and  Medley  v. 
Hortan  («),  there  being  no  such  contract,  the  decision  was  against 
the  puisne  inctunbrancer,   and  the  securities  were  held  to  rank 
according  to  the  dates.    Is  there  any  eyidenee  here  of  such  a 
contract?      The  evidence  relating  to  the  transaction  consists  of 
three  matters — the  deeds  of  the  7th  and  8th  of  NoTcmber  1830, 
and  the  finding  in  the  Master's  report.    The  report  does  not  find 
any  express  contract  to  grant  the  annuity  out  of  any  thing  except 
the  mortgaged  (nremises.      To  the  deed  of  the  7th  of  November 
1830,  Ferguson  was  not  eyen  a  party.     The  cestui  que  trust  is 
usually  a  party  to  a  deed  for  his  benefit.    He  could  not  have 
sought  for  such  a  deed  as  it,  in  order  to  guard  himself  against  the 
plamtiff's  mortgage,  inasmuch  as  he  has  sworn  that  he  was  not 
cognizant  of  the  existence  of  that  mortgage.    Richard  Smith  Con- 
don, the  assignee  in  the  deed  of  the  7th  of  November  1830,  of  the 
mortgage  of  1820,  was  brother  to  James  Condon,  the  mortgagor, 
and  therefore,  in  all  probability,  his  trustee.     Ferguson,  when  he 
named  a  trustee,  selected  his  own  son,  as  appears  by  the  deed 
of  the  8th  of  November  1880.    On  the  contract  for  the  annuity 
being  made,  Ferguson  became,  in  equity,  the  owner  of  the  annuity, 
and  James  Condon  became  owner  of  the  purchase-money.    It  being 
his  money,  it  was  his  right  to  direct  the  application  of  it;  and 
it  was  indifierent  whether  it  was  paid  to  Delmege  or  to  James 
Condon.    Such,  in  fact,  was  the  case  of  Parry  v.  Wright, — [The 
Lord  Chahcbixob.     Upon  the  facts  of  this  case,  I  can  hardly 

(a)  1  De  Qex,  liac  &  Qor.  240.  (6)  6  CL  &  F.  875. 

(c)  3  Mer.  210. 
(<0  1  Shn.  &  St  860;  affirmed  on  appeal,  5  Bnai.  142. 
(«)  14  Sim.  226. 
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believe  it  possible   that  the   purchase-money  was  intended  to  be 

the  property  of  James  Condon.] — Would  not  Ferguson  have  taken 

assignments    of   the  outstanding   judgments    collateral    with    the 

mortgage  of  1820,  if  it  were  his  intention  to  have  the  security 

of  that  mortgage  ? — [The  Lord  Chamc£Llor.     He  took  the  legal 

estate;  that  was  enough.] — In  Parry  v.  Wright  and  Toulmin  v. 

Steere  the  puisne  claimant  had  the  legal  estate.     The  taking  of  a 

limited  term,  fts  a  security  for  the  annuity,  in  the  deed  of  the  8th 

of  November,  is  inconsistent  with  an  intention  to  take  any  interest 

in  the  mortgage.    Tt  is  difficult  to  see  why  the  circumstance  relied 

on  by  the  Master,  of  there  being  other  lands  affected  by  the  annuity, 

to  which  lands  James  Condon  was  not  entitled,  besides  the  lands 

of  Scart,  to  which  he  was  entitled,  can  make  any  difference  in  this 

case,  or  prevent  the  application  of  the  doctrine  of  Parry  v.  Wright. 

The  case  is  not  altered  by  the  circumstance  of  Ferguson  alleging 

that  he  purchased  the   annuity  without  notice  of  the  plaintiff's 

mortgage,  inasmuch  as  that  mortgage  was  registered :  Drew  v.  Lord 

Norhury  (a). 

For  the  plaintiff  it  is  further  contended,  that  the  judgments 
recovered  in  1819,  not  having  been  revived  or  re-docketed,  became 
in  1839)  under  the  statute  9  G.  4,  c.  35,  s.  2,  void  as  against  the 
mortgage  of  1825.  An  enumeration  of  the  authorities  will  show 
so  great  a  conflict  of  judicial  opinion  upon  the  point,  that  it  is 
evident  it  can  only  be  finally  settled  by  the  Court  of  last  resort. 
In  Blahe  v.  D'Arcy  (p\  Sir  M.  O'Loghlen,  M.  R.,  decided  in  favour 
of  the  judgment  creditor.  In  Knox  v.  Kelly  (c),  Lord  Plunket 
gave  his  opinion  in  favour  of  the  purchaser.  In  that  case  the 
Masters  of  the  Court  disagreed  in  opinion  upon  this  point  And 
when  Blahe  v.  D^Arcy  came  before  Lord  Plunket  on  appeal,  he 
refused  to  hear  the  question  re-argued,  stating  that  he  had  re-con- 
sidered his  opinion  in  Knox  v.  KeUy ;  and,  after  conference  with 
Sir  M.  O'Loghlen,  still  adhered  to  his  first  impression,  and  accord- 
ingly he  reversed  the  order  at  the  Rolls.  Both  in  Knox  v.  Kelly 
and  Blahe  v.  D^Arcy^  the  purchase  was  made  before  the  passing 
of  the  Act  (1828),  as  in  the  present  case,  so  far  as  regards  the 

(a)  3  Jo.  &  Lat.  267.  (6)  S.  ft  Sc.  493. 

(c)  1  Dnu  &  W*l.  542. 
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mortgaffe  of  1825.    In  Hickson  v.  CoUu  (o),  Sir  Edward  Sugden         1852. 

Chancery. 
approved  of  the  decision  of  Lord  Plunket  in  Knox  v.  Kelly^  and     ^— ^v ' 

WALCOTT 

held  a  judgment,  entered  within  twenty  years  before  the  Act,  void  ^^ 

against  a  purchaser  after  the  Act,  and  within  twenty  years  of  the      condon. 

entry  of  the  judgment.     In  Geraghty  v.  AhboU  (6),  the  Court  of     Argument. 

Exchequer  came  to  a  conclusion  opposite  to  that  of  Lord  Plunket  in 

Knox  V.  Kelly.     When  Hickson  v.  Collis  was  re-heard  before  the 

Lord  Chancellor  (Brady),  he  reversed  the  decision  of  Sir  Edward 

Sugden  (c).      In  Colyer  v.  Mamell  (d)>   ^^'^  Court  of  Queen's 

Bench  was  equally  divided  on  the  question,  as  to  whether  or  not 

the  2nd  section  of  the  Act  applied  to  purchasers  before  the  passing 

of  the  Act ;  Blackbume,  C.  J.,  and  Crampton,  J.,  being  of  opinion 

in  the  affirmative,  and  Burton,  J.,  and  Perrin,  J.,  in  the  negative. 

Mr.  Brewster^  Mr.  H.  MartUy^  and  Mr.  Inccy  for  David  Fer- 
guson, the  annuitant. 

The  report  finds  that  David  Ferguson  paid  the  sum  of  £565 
to  Delmege,  the  mortgagee  of  1820,  who  then  assigned,  not  to 
the  mortgagor  James  Condon,  but  to  Richard  Smith  Condon.  He 
must  therefore  be  regarded  as  a  trustee  for  Ferguson.  The  money 
was  never  that  of  the  mortgagor,  but  was  paid  to  a  person  having 
a  mortgage  over  several  denominations  besides  the  lands  of  Scart. 
It  evidently  was  the  intent  to  keep  alive  the  mortgage  of  1820, 
in  order  to  give  the  party  a  right  to  contribution  out  of  the  other 
lands.  In  Parry  v.  Wright^  there  was  a  trust  to  attend  the  inher- 
itance, and  there  was  an  express  trust  for  the  mortgagor  and  a 
provision  as  to  merger.  Here,  R.  S.  Condon  was  interposed  to 
prevent  the  union  of  the  mortgagee's  interest  with  the  equity  of 
redemption.  Toulmin  v.  Steere^  which  was  also  relied  upon  for 
the  plaintiff,  is  unfavourably  commented  on  in  Watts  v.  Symes, 
The  latter  case  governs  the  present  one.  To  the  same  effect  is 
WKenzie  v.  Gordon^  decided  by  the  highest  tribunal.  Even  if  the 
term  be  gone,  yet  Ferguson  has  a  right  to  the  annuity  out  of  the 

(a)  IJo.  &  Lat.  94;  S.  C.  6  Ir.  Eq.  Rep.  524. 
(6)  8  Ir.  Law  Bep.  00.  (c)  10  Ir.  Eq.  Bep.  447. 

id)  10  Ir.  Law  Bep.  353. 
VOL.  3.  2 
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legal  estate  granted  to  him  by  the  owner  of  that  estate,  the  confir- 
mation being  that  of  a  stranger ;  the  equity  of  redemption,  the  deed 
of  the  8th  of  November  does  not  purport  to  pass  at  all.  The  case 
of  Barrett  v.  Merrick  (a)  was  also  mentioned. 

Mr.  F,  Fitzgerald^  for  Seymour,  the  sub-mortgagee  of  1841. 

It  is  evident  from  Lord  Cottenham's  judgment  in  M^Kenzie  v. 
Gordon^  at  page  885  of  the  report,  that  he  was  of  opinion  that 
it  can  be  only  by  virtue  of  a  specific  contract  to  that  effect  that 
the  holder  of  the  elder  security  could  be  regarded  as  a  trustee  for 
the  puisne  incumbrancer.  The  money  happens  to  have  been  paid 
to  Delmege ;  but  Ferguson  has  not  proved  that  there  was  any 
contract  by  him  that  it  should  be  so  paid,  or  that  he  was  to  have 
the  benefit  of  the  mortgage  of  1820.  It  cannot  be  contended  that 
the  onus  of  proof,  that  such  was  not  the  contract,  lies  upon  the 
party  denying  it  to  have  been  so.  The  owner  of  the  equity  of 
redemption  is  the  owner  >of  the  estate,  subject  to  incumbrances. 
Prima  facie^  when  a  party  lends  money  to  the  owner  of  the 
equity  of  redemption,  and  stipulates  that  an  incumbrancer  shall 
join  in  the  xsonveyance  to  him,  he  must  be  understood  as  stipulating, 
not  for  the  security  of  the  incumbrance,  but  to  be  secured  against 
the  incumbrancer.  The  incumbrance  must  in  such  a  transaction  be 
regarded  as  extinguished.  It  may  be  afterwards  convenient  for 
the  new  lender  to  say,  that  he  ought  to  be  guarded  against 
mesne  incumbrances ;  but  why  did  he  not  take  an  assignment  of 
the  prior  charge  to  a  trustee  expressly  for  himself?  It  may  be 
consistent  with  the  facts,  as  found  by  the  Master's  report,  that 
Ferguson  stipulated  for  the  security  of  the  mortgage  of  1820;  but 
the  Master  has  not  found  that  there  was  such  a  contract.  The 
deeds  afford  an  inference  to  the  contrary.  The  consideration  for 
the  transfer  of  the  mortgage  by  Delmege  to  Richard  S.  Condon  is 
not,  by  the  deed  of  the  7th  of  November  1830,  stated  to  be  the 
sum  of  £565,  but  is  stated  at  a  sum  of  £1281.  9s.  2d.,  and  to  have 
proceeded  not  from  Ferguson,  but  from  R.  S.  Condon,  and  some 
other  persons  not  named.     There  is  not  any  mention  of  Ferguson 

(a)  2  Jones,  Exch.  Bep.,  l$0. 
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in  that  deed.  What  ground  then  is  there  for  Baying  that  R.  S. 
Condon  was  bis  trustee  ?  The  dealing  with  James  Condon,  in  the 
deed  of  the  8th  of  November,  is  in  respect  of  the  lands  of  Scart 
odIj;  and  R.  S.  Condon  joins  in  that  deed  as  the  trustee  of  James 
Condon,  and  in  order  that  the  latter  may  be  enabled  to  make  an  Argument. 
effectual  grant  of  the  annuity  out  of  the  legal  estate,  and  for  the 
purpose  of  removing  the  mortgage  of  1820,  so  far  as  Scart  was 
affected  by  it. 

As  to  the  judgments  of  1819>  Seymour  relies  upon  all  the  cases 
cited  in  support  of  the  priority  of  the  plaintiff's  mortgage  of  1 825. 
But  Seymour's  case  is  much  stronger,  inasmuch  as  his  purchase 
deed  (the  sub-mortgage  of  1841)  was  made  more  than  twenty  years 
since  the  entry  of  the  judgments,  and  therefore  is  clearly  within 
the  2nd  section  of  the  9  G.  4,  c.  35. — [The  Lord  Chancellor. 
Such  also  is  my  present  opinion.] — Even  notice  of  the  judgment 
to  a  purchaser  for]^valuable  consideration  will  not  take  it  out  of 
the  operation  of  the  statute :  Beere  v.  ffetid  (a). 


Mr.  Blackhamy  for  Mrs.  Cripps,  one  of  the  judgment  credi- 
tors of  1819»  relied  on  the  cases  already  quoted,  as  containing 
decisions;}in  favour  of  the  judgment  creditor,  and  also  mentioned 
Carroll  v.  lfArcy\(b).  He  contended  that  the  sub-mortgagee  was 
not  in  any]  better  position  than  the  plaintiff,  inasmuch  as  the  sub- 
mortgage should  be  considered  as  a  transaction  pendente  lite^  the 
bill  having  been  filed  in  1837»  and  the  judgment  creditors  having 
proved  their  demands  in  the  Master's  office,  under  the  decree  to 
account  made  in  1843.  Such  proof  had  relation  back  to  the  time 
of  the  filing  of  the  bill :  O* Kelly  v.  Bodkin  (c) ;  and  as  a  purchaser 
during  the  pendency^^of  the  suit,  the  sub-mortgagee  could  not 
acquire  any  rights  against  the  judgment  creditors :  Trye  v.  The 
Earl  of  Aldborough  {d)  ;  Bishop  of  Winchester  v.  Paine  (e)  ;- 
L' Estrange  v.  Robinson  (/)  ;  Joyce  v.  Joyce  (y). 

(a)  8  Ir.  £q.  Bep.  647;  9  Ibid,  76;  S.  C.  3  Jo.  ft  Lat  340. 
(6)  10  Ir.  Eq.  Eep.  321.  (c)  2  Ir.  Eq.  Eep.  361.' 

(<0  1  It.  Chan.  Bep.  666.  (e)  11  Ves.  194. 

if)  1  Hog.  202.  (^)  3  It.  Jur.  273. 
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Mr.  James  Green,  for  the  other  jadgment  creditors  of  1819' 

It  was  mentioned  that  the  judgments  of  1819  had  been  registered, 
but  as  that  fact  did  not  appear  in  the  Master's  report,  his  Lordship 
refused  to  notice  it. 

The  LoBD  Chanceixor.* 

The  question  raised  by  the  plaintiff's  principal  exceptions  in  this 
case  is  one  of  priority;  the  facts  and  instruments  on  which  it 
depends  are  as  follow: — In  1820,  James  Condon  executed  a  mort- 
gage of  the  lands  of  Scart  to  John  Gunn  for  £1200.  In  1825,  James 
Condon  mortgaged  those  lands  to  the  plaintiff.  James  Condon, 
the  mortgagor,  died,  and  his  estate  in  Scart  vested  in  the  defendant 
James  Condon,  jun.  In  1830,  Delmege  was  assignee  of  the  mort-' 
gage  of  1820,  on  which  £565  were  due,  and  on  the  7th  of  November 
1830  he  assigned  the  mortgage  to  Richard  Smith  Condon;  after 
reciting  the  mortgage  of  1820,  its  assignment  to  Delmege,  and  that 
in  1829  £1454  was  due,  in  consideration  of  £1281  paid  to  Delmege 
bj  Richard  S.  Condon  and  others  for  his  use,  Delmege  assigned  to 
him  the  moi*tgaged  premises  and  the  mortgage  debt,  subject  to  the 
original  condition  of  redemption.  A  second  indenture,  dated  the 
8th  of  November  (the  next  day),  was  executed  between  James 
Condon  and  Richard  S.  Condon  of  the  first  part,  David  Ferguson 
of  the  second  part,  and  David  Ferguson,  jun.,  of  the  third  part. 
This  recites  the  mortgage  of  1820,  and  that  it  had  become  vested 
by  mesne  assignment  in  Richard  S.  Condon ;  that  James  Condon 
had  become  entitled  to  parts  of  the  premises,  but  subject  to  the 
mortgage,  and  that  he  and  Richard  had  agreed  to  grant  to  Ferguson 
an  annuity  of  £66.  7s.  9d.,  to  be  payable  out  of  the  lands ;  they 
then,  in  consideration  of  £565  to  them  paid,  according  to  their 
several  estates,  grant  to  Ferguson  an  annuity  for  the  life  of  David 
Ferguson,  the  younger.  James  Condon  covenants  to  pay  the 
annuity,  and  the  two  Condons  grant  a  term  to  secure  it. 

These  deeds  are  very  sufficiently  explanatory  of  the  dealings  and 
object  of  the  parties.    Ferguson  had  agreed  to  pay  the  sum  due  on 

*  The  Right  Hod.  Fbancis  Blacebubnb. 
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the  mortgage  to  Delmege,  and  for  this  he  was  to  have  an  annoity        1852. 

Ckanoenf. 
charged  on  the  premises,  and  derived  from,  and  protected  by,  the 


legal  estate  of  the  mortgagees.     The  sum  of  £565  never  was,  nor 
was  intended  to  be,  in  the  hands  or  under  the  control  of  James 
Condon.     The  two  deeds  were  parts  of  the  same  transaction,  and     j^^ymtnt 
the  money,  though  nominally  paid  to  Richard,  who  was  the  assignee 
of  the  mortgage,  must  have  been  actually  paid  to  Delmege  in  the 
first  instance,  as  the  consideration  for  his  executing  the  assignment 
of  it.     Accordingly,  the  moment  Richard  S.  Condon  acquired  the 
legal  estate,  he  granted  the  rentcharge  to  Ferguson ;  and  though 
James  Condon  joined  in  the  grant,  and  though  the  consideration 
is  stated  to  have  been  paid  to  him  jointly  with  Richard,  the  whole 
interest  and  estate  conveyed  were  derived  and  served  out  of  the 
legal  title  of  Richard  S.  Condon.  I  am,  I  confess,  at  a  loss  to  conceive 
at  what  time,  prior  to  that  at  which  Ferguson  actually  acquired 
a  legal  title,  it  can  be  contended  that  the  mortgagee  or  Richard  S* 
Condon  was  a  trustee  of  the  legal  estate  for  James  Condon  :  James 
Condon  had  neither  paid  the  mortgage  debt,  nor  was  entitled  to 
have  the  mortgage  assigned  to  him,  and  had  already  contracted 
that  Ferguson  should  have  a  legal  rentcharge  derived  out  of  it. 
If,  however,  I  am  bound  by  authority  to  put  a  construction  on 
these   deeds,  and  impute  an  intention  to   the  parties  at  variance 
with  the  legal  operation  of  these  deeds,  and  the  nature  of  the  trans- 
action, I  shall  certainly  do  so  with  great  hesitation  and  reluctance. 
Now,  as  to  authorities,  I  should  scarcely  venture,  however  high 
the  authority  of  Sir  William  Grant,  to  act  on 'the  decision  in  Toul- 
min  V.  Sieere  (a),  after  the  observations  that  have  been  made  on  it ; 
but  as  the  case  of  Parry  v.  Wright  (b)  has  been  mainly  relied  on, 
and  is  said  to  be  almost  in  point,  I  shall  shortly  observe  on  it.  There 
Madocks,  in  1807,  bought  the  equity  of  redemption.     In  order  to 
pay  off  the  prior  mortgage  he,  three  years  afterwards  (in  1810), 
borrowed  £5000  of  Wright,  part  of  which  was  paid  to  himself,  and 
part  to  discharge  the  mortgage ;  and  a  deed  was  executed,  by  which 
the  deed  granting  the  equity  of  redemption  in  1807  was  recited, 
and  that  Madocks  was  desirous  of  paying  off  the  mortgage  and 

(a)  3  Mer.  210. 
(6)  1  Sim.  4  St.  369;  S.  C.  5  R1188.  142. 
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procuring  a  re-conTeyance  of  it;  and  then  the  mortgagee,  in  con- 
sideration of  £3220  mentioned  to  hare  been  paid  bj  Madoeks, 
conyejs  the  mortgage  to  a  trustee  for  Madocks :  bj  a  deed,  executed 
the  next  day,  Madocks  granted  the  annuity  to  Wright,  and  his 
(Madocks')  trustee  demised  for  a  term  to  secure  it.  This  short 
statement,  when  contrasted  with  the  facts  before  me,  will  show  how 
essentially  different  the  cases  are:  it  is,  however,  sufficient  to 
observe  that  in  that  case  the  mortgage  was  assigned  to  Girdlestone 
the  trustee  by  the  express  direction  of  Madocks,  the  owner  of  the 
equity  of  redemption,  and  that  the  term  was  granted  to  Wright  by 
that  trustee,  and  also  by  direction  of  Madocks. 

In  Waits  v  Symes  (a),  A  mortgaged  first  to  B,  and  secondly  to 
C,  and  then  agreed  to  sell  to  D.  D  paid  off  the  first  mortgage  at 
A's  request,  and  A  agreed  that  when  the  sale  was  complete,  D  should 
stand  in  place  of  B  the  first  mortgagee ;  D  was  held  entitled  to  B's 
security,  the  debt  not  being  extinguished.  Itl^Kenzie  v.  Gordon  (b) 
was  a  strong  case. — [His  Lordship  here  adverted  to  the  facts  of  that 
case.] — And  Lord  Cottenham  there  says : — **  If  a  subsequent  incum- 
brancer advance  money,  and  it  is  part  of  his  contract  that  he  shall 
have  an  assignment  of  the  prior  incumbrance,  then  he  is  entitled  to 
stand  in  the  place  of  that  incumbrancer  whose  debt  is  paid  ofi^  by 
the  money  which  he  advances,  and  whose  incumbrance  he  procures 
to  be  assigned  to  himself.''  That  doctrine  seems  applicable  to  the 
facts  in  the  present  case ;  and  accordingly  I  am  of  opinion  that  the 
plainti£f's  exceptions  on  this  point  must  be  overruled. 

I  have  now  to  dispose  of  the  plaintiff's  claim  to  priority  as  against 
the  judgments  of  1819*  My  opinion  remains  the  same  as  that  which, 
along  with  Mr.  Justice  Crampton,  I,  when  Chief  Justice,  certified 
in  a  case,  Colyer  v.  Marnell{c\  sent  to  the  Court  of  Queen's  Bench 
by  this  Court.  I,  therefore,  am  of  opinion,  that  the  mortgage  of 
1825,  and  the  sub-mortgage  of  1841,  ought  to  have  priority  over  the 
judgments  of  1819 ;  but  I  think  that,  in  deference  to  the  decision  of 
my  predecessor,  in  Hickson  v.  CoUis,  and  in  the  conflict  of  judicial 
opinions  on  this  subject,  I  ought  not  to  act  on  the  opinion,  although 

(a)  1  De  Gex,  M*N.  &  G.  240.  (6)  6  CI.  &  Fin.  875. 

(c)  10  Ir.  Law  Rep.  353. 
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I  express  it ;  and  therefore  pro  fonma  I  decree  in  favour  of  the 
judgment  creditors. 

Mr.  JP.  Fitzgeraldj  for  the  sub-mortgagee,  reminded  the  Coort 
that  his  client  stood  in  a  better  position  than  the  mortgagee  in  refer- 
ence to  the  judgment  of  1819»  and  that  inasmuch  as  he  understood 
the  Court  to  be  with  him  on  that  point,  he  had  not  pressed  it  as 
much  as  he  otherwise  would  have  done. 


1852. 
Chancery. 


Judgment* 


The  LoBD  CHANCELLom  said  that  at  present  he  did  not  see  how 
he  could  draw  any  distinction  between  the  case  of  the  mortgagee  and 
that  of  the  sub-mortgagee ;  but  that  he  would  consider  the  xnatter, 
and  perhaps  have  the  case  further  argued  upon  that  point. 


On  this  day  the  Load  Chahceixob  said  that,  on  oonsideration, 
he  thought  that  the  opinion  which  he  had  expressed  in  favour  of  the 
sub-mortgagee,  in  the  progress  of  the  argument,  was  right,  and  that 
he  was  protected  hj  the  Re-docketing  Act. 


Nov.  2d. 


1853. 
[Subsequently  to  the  resignation   of  the  Great  Seal  by  Lord      Aprils. 

Chancellor  Blackbume,  a  petition  of  re-hearing  was  presented  in 

this  cause,  and  it  was  upon  this  day  argued  upon  the  first  question 

only,  before  his  successor  the  Right  Hon.  Maziebe  Bradt.] 


The  LoBD  Chakcellob. 

I  have  considered  this  case,  and  I  have  been  furnished  with  a 
report  of  the  judgment  of  my  predecessor.  Upon  reading  it,  I  do 
not  see  any  reason  to  doubt  the  soundness  of  the  decision  to  which 
he  came.  His  judgment  treated  this  mortgage  of  1820  as  still  sub- 
sisting for  the  benefit  of  the  annuitant,  and  as  aflfecting  the  lands  of 
Scart  only.  At  least  I  do  not  find  in  his  judgment  any  allusion  to 
the  point  made  upon  the  allegation  that  the  mortgage  eihbraced 
other  lands,  or  to  the  form  of  the  deed  of  the  8th  of  November  1830 ; 
nor  that,  whatsoever  may  have  been  their  intention,  the  parties  had 
so  dealt  with  the  securities  as  to  extinguish  the  mortgage  in  the 
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equity  of  redemption.     This  case  has  been  argued  very  fully  upon 
the  authorities.    The  principle  seems  to  be  well  established,  that 
where  the  owner  of  the  inheritance  takes  an  outstanding  security, 
it  is  considered  as  taken  for  himself  and  for  his  own  benefit,  and 
canpot  be  set  up  as  a  subsisting  incumbrance  against  other  incum- 
brances.   But  it  is   also  settled,   as  laid  down   in  M^Kenzie  v. 
Gordon  (a),  that  if  a  subsequent  incumbrancer  advance  money,  and 
it  is  part  of  his  contract  that  he  shall  have  an  assignment  of  the 
prior  incumbrance,  then  he  is  entitled  to  stand  in  the  place  of  that 
incumbrancer  whose  debt  is  paid  off  by  the  money  so  advanced, 
and  whose  incumbrance  the  new  lender  pix>cures  to  be  assigned  to 
himself.     That  was   a  case   presenting    more    difHculty   than   the 
present  case.    It  was,  upon  the  evidence  there,  very  uncertain  out 
of  what  funds  the  prior  incumbrances  had  been  paid  off.     It  was 
contended  that  they  had  been  paid  by  the  owner  Mr.  Macleod,  or 
rather  by  Mr.  Dallas  and  Mr.  Inglis,  as  trustees  for  him.    Lord 
Cottenham,  however,  did  not  consider  them  trustees  for  JMaoleod, 
but  was  of  opinion  that  the  parties  advancing  the  money  put  it  tit 
medio,  not  in  the  possession  of  the  debtor  Macleod,  but  under  the 
control  of  Dallas  and  Inglis,  and  in  trust  until  it  could  be  applied 
for  the  purpose  for  which  it  was  intended,  namely,  buying  up  the 
prior  incumbrances,  which  were  to  be  assigned  to  the  new  creditor, 
and  that  they  never  had  been  the  property  of  Macleod.     It  is  plain 
from  that  and  other  cases,  that  where  the  subsequent  incumbrancer 
advances  his  money,  and  it  is  part  of  his  contract  that  he  is  to  have 
the  benefit  of  the  anterior  security,  it  may  be  legally  done.     The 
question  is  whether  that  has  been  done  here,  and  how  it  may  be 
accomplished  ?     Here,  Ferguson  had  £565  to  lend ;  James  Condon 
needed  it ;  Delmege  had  a  charge  upon  James  Condon's  estate,  upon 
which  that  sum  was  due.    It  was  perfectly  allowable  for  Ferguson 
to  stipulate  for  the  protection  of  that  security,  and  the  Master  finds 
^'that  James  Condon,  jun.  had,  on  the  death  of  James  Condon, 
sen.  (the  mortgagor),  become  entitled  to  his  estate  in  the  lands  o£ 
Scart ;  and  in  October  1830  applied  to  David  Ferguson  for  the  sum 
of  £565  to  be  paid  to  Delmege,  being  the  sum  due  on  foot  of  the 

(a)  6  a.  &  Fin.  875. 
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mcntgage,  in  order  thai  an  annuity  or  rentcharge  of  £66.  Ts.  9d. 
might  be  ejffheimUfy  granied  to  the  said  David  Ferguson,  charged 
upon,  and  payable  out  of,  all  the  said  mortgaged  premises.''  The 
report  does  not  find  by  whom  that  annuity  was  to  be  granted ;  but 
it  is  not  a  violent  presumption  to  suppose  that  it  could,  as  to  the 
other  lands  included  in  the  mortgage  of  1820,  as  well  as  those  of 
Scart,  have  been  effectually  granted  only  by  the  imrty  representing 
the  interest  of  the  mortgagee,  and  therefore  that,  for  that  purpose, 
the  mortgage  should  be  kept  alive*  The  deed  of  the  7th  November 
1830  is  executed  by  Delmege.  It  is  not  a  conveyance  in  express 
terms  for  James  Condon.  It  does  not  contain  a  single  word  indi- 
cating a  trust  for  him  or  anybody  else.  It  is  executed  in  favour  of 
Richard  Smith  Condon,  and  redtes  that  the  consideration  money 
was  paid  by  him  ^  and  others  for  his  use  and  on  his  account.'*  This 
conveyance  keeps  the  mortgagee's  interest  distinct  from  the  equity 
of  redemption.  It  is  not  in  any  respect  like  the  conveyances  in 
Parry  v.  Wright  and  Taubnin  v.  Steere.  The  circumstances  of 
those  oases  left  no  room  for  a  doubt  to  £uten  on ;  but  one  of  the 
dieia  of  Sir  William  Grant,  in  Tonlmin  v.  Steere^  has  been  ques- 
tioned— namely,  that  there  is  express  authority  **  to  (show  that  one 
purchasing  an  equity  of  redemption  cannot  set  up  a  prior  mortgage 
of  his  own,  nor  consequently  a  mortgage  which  he  has  got  in, 
against  subsequent  incumbrances  of  which  he  had  notice;"  and, 
undoabtedly,  if  he  meant  to  question  the  right  of  the  lender  to 
acquire  a  right  to  stand  in  the  place  of  a  prior  incumbrancer,  his 
observations  could  not  be  maintained. 

Parry  v.  Wright  has  been  more  relied  upon.  The  facts  there 
more  neariy  correspond  with  those  here,  because  it  was  the  case  of 
the  transfer  of  a  mortgage.  But  the  instruments  there  failed  to 
show  an  intention  to  keep  alive  the  mortgage  as  a  security.  The 
mortgage  debt  was  not  assigned.  The  effect  of  the  deed  there  was 
to  show  that  the  money  was  paid  off,  and  then  a  conveyance  was 
made  of  the  dry  legal  estate.  In  truth,  Wright  took  de  novo  a 
security  by  way  of  annuity,  not  protected  by  the  mortgage,  or  any 
part  of  it,  but  by  the  dry  legal  estate  alone.  That  is  very  different 
from  what  we  have  here.  Not  a  word  is  said  of  the  money  having 
VOL.  3.  3 
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been  paid  bj  James  CondoQ.  The  debt  has  been  kept  alive,  and 
neither  in  form  or  substance  is  the  mortgage  extingoished.  The 
fact  is  that  the  money  was  not  paid  bj  James  Condon,  but  was  paid 
by  Ferguson  to  Delmege  himself.  Can  I  saj,  consistently  with 
these  facts,  that  it  was  not  the  intention  of  the  parties  that  the 
mortgage  should  continue  as  a  subsisting  security  ?  I  conclude,  on 
the  contrary,  as  did  my  predecessor,  that  the  intention  was  that  the 
mortgage  should  so  continue. 

As  to  the  deed  of  the  8th  of  November  1830,  if  it  had  been  a 
transfer  of  the  mortgage,  no  person  could  make  any  objection  to  it. 
It  is  a  conveyance  in  which  James  Condon  and  R.  S.  Condon  join 
in  granting  the  annuity,  t.  «.,  R.  S.  Condon  grants  the  annuity  out 
of  the  legal  estate,  and  James  Condon  confirms  that  grant  out  of  the 
equity  of  redemption.  If  a  mortgagee  choose  to  give  an  advantage 
to  an  annuitant,  and  join  in  the  deed  of  grant,  I  see  no  objection 
to  it.  If  that  were  done  by  a  suitable  form  of  conreyance,  it 
could  not  be  said  to  confer  any  legal  rights  on  the  intermediate  cre- 
ditors. The  mortgagee  alone  could  grant  the  annuity  out  of  the  legal 
estate,  and  the  mortgagor  nuiy  concur  in  the  grant.  I  do  not  see,  if 
it  be  done  by  proper  forms,  how  it  could  confer  any  rights  on  inter- 
vening creditors.  It  must  come  to  this,  that  the  intermediate 
creditors  could  come  in  and  file  a  bill  claiming  the  benefit  of  the 
annuity,  on  the  ground  that  the  mortgage  was  extinguished.  I 
kpow  not  of  any  authority  for  that  proposition.  I  can  understand 
that  where  the  owner  in  fee  pays  o£f  a  prior  incumbrance,  and  takes 
an  assignment  to,  or  in  trust  for,  himself — that  might,  as  in  Toulmin 
y.  Steere^  have  the  effect  of  extinguishing  the  mortgage.  But  were 
that  doctrine  to  be  extended  to  a  case  like  this,  where  it  is  necessary 
for  the  safety  of  a  new  creditor  that  the  mortgage  should  be  kept 
alive — such  an  argument  would  seem  to  strike  at  the  ground-work 
of  the  common  case  where  a  mortgagee  in  fee  grants  a  lease,  and  the 
mortgagor  confirms  the  grant.  I  have  never  found  that  the  mortgage 
was  gone,  to  the  extent  of  the  land  demised,  and  the  rent  reserved 
on  that  demise.  Take  the  case  of  a  first  mortgagee  and  a  mortgagor 
joining  in  a  new  security  to  a  party  making  a  new  advance  to  the 
mortgagor,  who  partly  thereby  pays  off  the  original  mortgage ;  that 
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would  not  extinguish  it.  I  have  looked  at  precedents  of  such  leases,  1863. 
and  of  further  advances,  where  the  mortgagor  and  mortgagee  grant 
to  the  same  person,  in  order  to  secure  a  consolidated  sum.  It  has 
never  been  argued  that  the  original  mortgage  was  thereby  lost. 
Neither  in  the  case  of  a  lease,  nor  of  such  a  new  mortgage  as  I  have  judgment. 
adverted  to,  could  the  original  mortgage  bo  affected  by  such  a  con- 
veyance. 

I  think  an  intention  existed  which  required  that  the  mortgage 
should  subsist,  and  I  do  not  perceive  that  any  thing  occurred  to 
defeat  that  intention  in  the  forms  adopted  here. 

I  do  not  think  that  this  case  falls  within  either  Parry  v.  Wrigki, 
or  Toulmin  v.  Sieere, 


FEARON  V.  FEARON, 


1852. 

May  12, 13, 
14. 


By  articles  of  agreement,  dated  the  13th  of  February  1830,  and  J^^J"^*^*^ 

entered   into  previously  to   the   marriage   of  Robert  Fearon  with  Blackacre, 

'^  '  °  the  property 

Margaret  Eliza  Saunders,  reciting  that  he  was  entiCled  to  an  undi-  of  the  wife, 

was  limited 
vided  fourth  part  of  several  houses  in  the  city  and  county  of  Dublin,  to  the  hus- 
band and  wife 
for  certain  terms  for  lives  and  years;  and  that  his  intended  wife  for  their  lives 

and  the  life  of 
was  seised  of  a  vested  remainder  in  tail  in  an  undivided  fifth  part  the  saryivor  of 

them,  with 
remainder,  snbject  to  a  term  to  secure  portions  of  £1000  for  jonnger  children  of 
the  marriage,  to  the  first  and  other  sons  of  the  marriage,  in  tail ;  and  Whiteacre, 
the  property  of  the  husband,  was  settled  npon  the  husband  and  wife  and  the  snr- 
viyor  of  them  for  their  lives,  with  power  for  the  survivor  to  appoint  Whiteacre 
to  any  one  or  more  of  the  children  of  the  marriage;  and  in  default  of  appoint- 
ment, eoually  amongst  them.  The  wife  died  first,  leaving  a  son  and  a  daughter. 
The  husband,  by  his  will,  devised  and  appointed  Blackacre  to  the  son,  and  devised, 
limited  and  appointed  Whiteacre  to  the  daughter  for  her  life,  with  remainder  to  the 
son,  in  case  he  should  survive  her;  and  declared  it  to  be  his  intention  that  **  the 
bequest  to  her  should  be  taken  as  and  for  any  sum  or  claim  she  might  have  under 
and  by  virtue  of  his  marriage  settlement,  or  any  other  deed  executed  by  him.'*  Held — 
That  the  daughter  was  bound  to  elect  between  the  £1000  portion  and  the  benefit 
given  her  by  uie  wUl. 

There  is  not  any  authority  for  the  proposition,  that  a  case  for  election  can  only  be 
raised  Where  the  property  conferred  upon  a  person,  in  lieu  of  that  to  whidi  he  would 
otherwise  be  entitled,  must  be  the  absolute  property  of  the  giver ;  an  appointment, 
under  a  power  vested  in  him,  is  suffident  to  compel  tlie  appointee  to  elect. 
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of  certain  lands  in  the  county  of  Fermanagh,  expectant  upon  the 
decease  of  her  father,  and  to  an  undivided  fourth  of  an  undivided 
fifth  of  lands  whereof  her  father  was  tenant  by  the  courtesy— 'it  was 
covenanted  that  the  above-mentioned  property  of  the  intended  wife 
should  be  settled  upon  trust  for  her  father  for  life,  and  after  his 
decease  for  Robert  Fearon  and  his  intended  wife,  during  their  joint 
lives  and  the  survivor  of  them,  for  life ;  with  remainder  to  trustees 
for  five  hundred  years ;  with  remainder  to  the  first  and  other  sons 
of  the  marriage  successively  in  tail  male ;  with  remainder  to  the 
daughters,  as  tenants  in  common  in  tail;  with  cross  remainders 
between  them ;  with  remainder,  if  there  should  be  but  one  daughter, 
to  her  in  tail ;  with  remainder  to  the  intended  husband,  in  fee*  And 
as  to  the  husband's  property,  it  was  covenanted  that  it  should  be 
settled  to  the  husband  and  wife  during  their  joint  lives,  and  to  the 
survive  of  them ;  and  after  the  decease  of  the  survivor,  for  any  one 
or  mo)  u  jf  the  children  of  the  marriage  as  such  survivor  should  by 
deed  or  will  appoint;  and,  in  default  of  appointment,  in  equal  shares 
amongst  them.  The  trusts  of  the  term  of  five  hundred  years  in  the 
Fermanagh  estates  were,  that  in  case  there  should  be  one  or  more 
children  besides  an  eldest  or  only  son,  the  trustees  should,  by  lease, 
sale  or  mortgage,  and  by  the  rents  and  profits  in  the  meantime,  until 
such  lease,  sale,  &c  (except  what  should  be  applied  for  the  mainte- 
nance of  such  younger  children),  raise  a  sum  not  exceeding  £1000 
for  portions  for  such  child  or  children,  not  being  an  eldest  or  only 
son,  to  be  paid  in  such  shares  or  proportions  as  the  intended  husband 
and  wife,  or  the  survivor  of  them,  should  appoint,  by  writing  under 
hand  and  seal,  attested  by  two  or  more  witnesses ;  and,  in  default  of 
appointment,  then  to  be  paid — ^if  but  one  such  child — ^to  such  only 
child  at  his  or  her  age  of  twenty-one,  or  marriage ;  and  if  two  or 
more  such  children,  then  equally  amongst  them ;  and  upon  ftnrther 
trust,  to  raise  out  of  the  rents  and  profits  such  yearly  sum  for  the 
maintenance  of  such  younger  child  or  children  as  to  the  trustees 
should  seem  meet;  but  not  exceeding  the  annual  interest  at  £6  per 
cent,  upon  the  portions. 

The  marriage  was  duly  solemnised.    The  father  of  Mrs.  Fearon 
died  on  the  9th  of  March  1830.    A  settlement,  pursuant  to  the 
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mrticles,  was,  upon  the  29th  of  June  1830»  executed  by  the  parties. 

Margaret  Eliza  Fearon  died  in  the  lifetime  of  her  husband  Robert 
Fearon.  The  power  jointly  to  appoint  the  sum  of  £1000  was  not 
exercised  by  her  and  her  husband ;  but  he,  by  his  will,  dated  the 
13th  of  October  1845  (and  attested  by  two  witnesses),  thereby  gave, 
devised,  bequeathed  and  appointed,  all  his  right,  title  and  interest, 
which  he  derived  under  his  marriage  settlement  or  otherwise  (as 
settled  and  limited  by  a  deed  of  partition  directed  by  a  decree  of  the 
Court  of  Exchequer)  in  the  above-mentioned  fre^old  heredita- 
ments in  the  county  of  Fermanagh,  to  his  son  Robert  William 
Fearon*  And  the  testator  further  gave,  devised,  limited  and 
appointed,  the  houses  which  he  was  possessed  of,  or  entitled  to,  in 
the  city  and  county  of  Dublin,  to  his  daughter  Catherine  Anna 
Fearon,  for  her  natural  life,  with  remainder  to  his  son  Robert 
William  Fearon,  in  case  he  should  survive  her,  with  remainder,  in 
case  of  his  death  in  her  lifetime,  to  the  testator's  then  wife  Frances 
Annabella  Fearon.  And  the  testator  declared  it  to  be  the  purport 
and  intention  of  his  will,  that  the  bequest  to  his  daughter  Catherine 
Anna  was  to  be  taken  and  received  by  her  as  an4  for  any  sum  of 
money  or  claim  she  might  have  under  or  by  virtue  of  his  marriage 
settlement,  or  any  other  deed  executed  by  him ;  and  after  giving  to 
his  son  Robert  William  Fearon  certain  specific  legacies,  the  testator 
devised  and  bequeathed  any  other  property,  real  or  personal,  which 
he  might  die  seised  or  possessed  of,  to  his  wife  Frances  Annabella 
Fearon,  including  in  that  devise  the  remainder  in  fee  to  which  he 
was  entitled  in  the  lands  of  Fermanagh,  contingent  on  the  death  of 
his  children  without  issue  or  under  twenty-one  years  of  age ;  and 
he  appointed  his  wife  his  executrix  and  guardiai|  of  his  children, 
and  empowered  her  to  retain  £100  per  annum  for  the  maintenance 
of  his  son,  and  £85  for  that  of  his  daughter,  during  their  minorities, 
out  of  the  rents  and  profits  of  the  properties  bequeathed  to  them 
respectively. 

The  testator  died  shortly  after  the  execution  of  his  will,  and  was 
survived  by  Robert  William  Fearon  and  Catherine  Anna  Fearon, 
who  were  the  only  children  of  his  marriage  with  Margaret  Eliza 
Saunders. 


1B52. 
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A  cause  petition,  under  the  11th  section  of  the  Chancery  Regn« 
lation  Act,  was  filed  on  behalf  of  the  testator's  daughter  Catherine 
Anna  Fearon,  who  was  a  minor,  by  her  next  friend.  By  it  she  claimed 
to  be  entitled,  under  the  marriage  articles  and  settlement,  to  a  vested 
interest  in  the  sum  of  £1000  provided  for  younger  children,  payable 
at  twenty-one  or  marriage,  and  to  interest  upon  it  at  £6  per  cent 
from  the  date  of  her  father's  death,  to  be  paid  out  of  the  rents  and 
profits  of  the  Fermanagh  estate,  for  her  maintenance  and  education ; 
and  also  under  the  marriage  articles,  settlement  and  will,  to  a  life 
estate  in  the  houses  in  the  city  and  county  of  Dublin.  She  also  al- 
leged that  the  appointment  made  by  the  testator  of  those  houses  to  his 
wife  was  void,  inasmuch  as  she  was  not  an  object  of  the  power,  and 
that  upon  his  death  those  houses  became  absolutely  vested,  as  in 
default  of  appointment,  in  the  petitioner  and  Robert  WilHam  Fearon, 
in  equal  shares  as  tenants  in  common,  subject  to  her  life  estate ;  and 
that  the  condition  in  the  will  annexed  to  the  bequest  of  that  life 
estate  to  the  petitioner  was  void.  That  on  behalf  of  her  brother  it 
was  alleged  that  she  was  bound  to  elect  between  the  provision  made 
for  her  by  the  will,  and  the  £1000  portion  provided  by  the  marriage 
articles  and  settlement. 


Mr.  Francis  A,  Fitzgerald  and  Mr.  Gressotiy  for  the  petitioner. 
Argument,  '^^^  appointment  to  the  testator's  daughter  of  a  life  estate  in 

the  houses  is  good,  but  the  condition  annexed  to  it,  that  she  shall 
abandon  all  claim  to  the  portion  to  which  she  is  entitled  under 
the  marriage  articles,  is  void :  Alexander  v.  Alexander  (a)  ;  Sadler 
V.  PraU  (b) ;  Blacket  v.  Lamb  (e).  It  will  be  said  that  she  must 
elect  between  the  portion  and  the  benefit  given  to  her  by  the  will ; 
but  the  doctrine  of  election  is  only  applicable  where  a  man 
endeavours  to  enforce  a  disposition  of  property  not  his  own,  by 
giving  to  the  persons  entitled  thereto  other  property  of  his  own : 
Bristow  V.  Ward(d).  There  is  an  absolute  appointment  here,  in 
the  first  instance,   and  therefore,  no  case  of  election  is  raised : 

(a)  2  Vea.  sen.  6i4.  (Jb)  5  Sim.  644. 

(0  16  Jnr.  142 ;  21  L.  J.,  N.  S.,  46 ;  S.  C.  since  reported  in  14  Beav.  482. 
(rf)  2  Ves.  jun.  336,  350. 
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Carwr  v.  Bowles  (a).   The  wife,  of  course,  cannot  take  any  interest        18^2. 
in  the  houses.    The  case  of  Roberts  y.  DixweU{b)  was  also  men-     \ .^ — ^ 

,  FEAROK 

Uoned. 

FBABON. 

Mr.    Serjeant  Christian  and  Mr.  J<^n  Pennefatker^  for  the     Argumeiu, 
testator's  son  Robert  William  Fearon. 

It  cannot  be  denied  that  the  wife  does  not  take  any  estate  in 
the  houses  under  the  wilL  But  with  respect  to  the  son,  there  has 
not  been  any  fraud  upon  the  power.  It  would  have  authorised 
an  exclusive  appointment  of  the  houses  to  the  son.  The  only 
restriction  upon  the  d<Hiee  was,  that  he  should  limit  his  exercise 
of  it  to  the  objects  of  the  power ;  but  he  might  have  attached  any 
condition  which  he  pleased  to  an  appointment  so  confined.  There 
is  not  any  authority  for  saying  that  a  case  for  election  can  only  be 
raised  where  the  property,  given  in  lieu  of  that  to  which  the  party 
would  otherwise  be  entitled,  is  absolutely  that  of  the  testator  himself. 
At  all  events,  a  power  of  appointment  is  considered  as  the  property 
of  the  donee,  and  may,  as  such,  be  released  or  extinguished :  West  v. 
Bemey  (c)  ;  Cunynghame  v.  Thurlow  (d) ;  Smith  v.  De(Uh  {e).  In 
Stewart  v.  Marquis  of  Donegal  (/),  Lord  St.  Leonards,  speaking 
of  the  power  incident  to  the  estate  of  a  tenant  for  life,  says: — ''Like 
all  powers  for  the  benefit  of  a  man's  family  over  his  settled  estates, 
it  was  in  the  nature  of  a  benefit  to  himself."  Here  the  condition 
was  for  the  benefit  of  the  other  object  of  the  power ;  and  if  the 
petitioner  claim  the  £1000  portion  out  of  the  Fermanagh  estates, 
she  must  abandon  her  life  estate  in  the  Dublin  houses,  or,  at  all 
events,  in  so  much  of  that  estate  as  is  equal  to  the  injury  inflicted 
upon  the  Fermanagh  estates  by  her  retaining  the  portion  charged 
upon  them.    Roberts  v.  fiixwell  supports  this  proposition. 

The  LoBD  Chancsllob.*  May  14. 

This  was  a  special  case,  for  the  decision  of  a  question  arising  on     Judgment 

(a)  2  B.  &  M7I.  304,  306. 

(6)  Wesfs  Cm.,  Ump.  Har.,  536;  S.  0.  2  Sag.  Pow.,  App.,  16; 

S.  C.  2  Eq.  Cas.  Abr.  668,  pi  19. 

(c)  1  Bm.  ft  MyL  431.  {d)  \  Buss,  ft  M7I.  436,  n. 

(0  5  Mad.  371.  (f)  2  Jo.  ft  Lat.  636,  657. 

*  The  Bight  Hon.  Francis  Blackburnb. 
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the  ooDStrnction  of  the  will  of  Robert  Fearon.  On  his  marriage  io 
1830,  articles  were  executed  by  which  an  estate  in  the  county  of 
Fermanagh  was  agreed  to  be  settled  on  him  and  his  wife  for  their 
lives,  and  the  life  of  the  sunriyor,  with  a  term  of  500  years,  to  raise 
£1000  for  younger  children,  and  subject  thereto  to  the  use  of  the  first 
and  other  sons  of  the  marriage  in  tail.  Estates  in  the  county  and 
city  of  Dublin  were  settled  in  the  same  way  on  him  and  his  wife, 
for  life,  with  power  to  the  husband,  in  the  events  which  happened, 
authorising  an  exclusive  appointment  to  any  of  the  children  of 
the  marriage,  and,  in  default  of  appointment,  to  be  equally  divided 
between  them;  the  wife  died:  there  were  two  children  g£  the 
marriage,  a  daughter,  who  is  the  petitioner,  and  a  son,  who  b  the 
defendant.  Robert  Fearon  made  a  will,  on  the  construction  and 
effect  of  which  I  am  called  on  to  decide.  The  plaintiff  claims  under 
this  will  to  be  appointee,  for  her  life,  of  the  Dublin  estate ;  and 
claims  under  the  settlement,  as  the  only  younger  child,  the  sum 
of  £1000.  The  defendant  contends  that  she  is  bound  to  elect,  and 
that  if  she  elect  to  take  under  the  will,  the  rents  of  the  estate 
limited  to  her  for  life  shall  be  sequestered  until  a  sum  of  £1000 
is  raised,  to  be  applied  in  exoneration  of  the  defendants  estate  in 
the  other  lands  from  the  charge  of  £1000.  The  will  is: — [Here 
his  Lordship  read  the  material  parts  of  the  will.] 

The  defendant  insists  that  the  plaintiff  should  elect  between 
the  estate  given  her  by  the  will  and  the  charge  of  £1000  under 
the  settlement.  To  this  the  plaintiff's  Counsel  reply,  that,  as  the 
devise  was  a  devise  qf  lands,  over  which  the  testator  had  but  a 
power,  it  was  not  competent  to  the  Court  to  apply  the  doctrine  of 
election,  as  it  could  and  would  have  done  if  these  lands  were  his 
own  property.  I  cannot  discover  any  authority,  or  any  definition 
of  the  rule  of  election,  that  can  warrant  me  in  narrowing  that 
definition,  and  excluding  from  its  operation  a  case  in  which  the 
donee  of  the  power  has  fiill  right  by  virtue  of  it  to  confer  the  estate 
which  he  intends  and  professes  to  dispose  of ;  the  power  to  appmnt 
is  derived  from  the  original  right  of  property,  preserved  and  modi- 
fied by  the  instrument  which  contains  it ;  and  as  to  the  intention 
of  the  party  who  appoints,  it  is  the  same,  whether  it  be  effectuated 
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through  the  medium  of  a  power  or  that  of  property.  But  idiat  is 
mo6t  importSBty  in  conBidering  the  question  before  me,*  is,  that  the 
powm  who  now  impngns  and  frustrates  the  intention  of  the  testator, 
does  so,  in  the  same  degree  and  to  exactly  the  same  extent,  where 
the  instrument  executes  a  power,  as  where  it  acts  as  a  dispositum  of  j,idmad. 
property.  It  may  be  well  to  refer  here  to  one  or  two  of  the  cases  in 
which  the  nature  of  this  doctrine  is  kid  down.  Lord  Redesdale, 
in  Moore  t.  Butler  (a),  cites  from  a  note  of  a  case  before  Lord 
Rosslyn,  as  follows: — '*No  person  puts  himself  in  a  capacity  to 
take  under  an  instrument  without  performing  its  conditions,  and 
they  may  be  express  or  implied ;  if  it  is  stated,  or  can  be  collected 
that  such  was  the  intention  of  the  parties  to  the  instrument,  that 
intention  most  be  complied  with.**  Lord  St.  Leonards,  in  the 
Treatise  on  Powers,  p.  142,  says : — "  The  foundation  of  election 
is,  that  no  one  can  claim  under  and  in  opposition  to  the  same 
instrument."  These  definitions  are  so  wide  and  general  as  to  pre- 
vent the  limitation  of  the  doctrine  in  the  manner  contended  for  by 
the  petitioner.  It  is,  however,  well  established  by  the  authorities 
cited  in  the  argument,  as  by  the  others,  that  neither  by  express 
or  constructive  condition  can  the  donee  of  a  power  divert  the  fund 
from  its  proper  objects  and  bestow  it  on  a  stranger.  But  this  is 
not  done,  nor  attempted,  in  the  case  before  me ;  on  the  contrary, 
the  very  same  purpose,  which .  will  be  effected  by  applying  the 
doctrine  of  election,  might  have  been  effected  by  what  this  Court 
will  uphold  as  a  due  exercise  of  the  power :  for  instance,  had  the 
testator  directed  that  the  rents  of  the  Dublin  estate  should  be 
enjoyed  by  his  son  until  he  should  have  received  £1000,  there  is 
abundant  authority  to  show  that  this,  as  a  devise  of  a  charge  on 
the  estate,  would  be  a  valid  exercise  of  the  power  to  appoint  the 
estate  itself.  Now,  it  is  obvious  that  in  substance  the  same  thing 
is  done  when  the  testator  gives  his  daughter  a  life  interest  in  the 
Dublin  estate,  her  enjoyment  of  which  is  to  be  cut  down  by  her 
obligation  to  release  her  charge  of  £1000  in  £avour  of  her  brother, 
in  whose  favour,  as  I  have  said,  an  equal  sum  might  have  been 
charged  on  the  estate  appointed  to  her. 


VOL.  3. 


(a)  2  Sch.  &  Lef.  267. 
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Having  regard  to  the  contingent  limitations  over,  and  the  events 
on  which  ihey  may  vest,  if  the  Master  shall  find  that  it  will  be  for 
the  petitioner's  benefit  to  take  under  the  will,  it  will  be  necessary  to 
retain  in  Court  the  monies  that  are  to  be  levied  out  of  the  estate 
devised  to  the  petitioner,  to  abide  such  order  as  in  those  events  it 
may  be  right  to  make ;  for  it  is  obvious,  that  a  question  very  difier- 
ent  from  that  before  me  may  arise,  when  and  if  a  stranger  to  the 
power  shall  make  a  claim  to  the  accumulated  f\ind,  on  the  ground  of 
election. 

Refer  it  to  William  Henn,  Esq.,  the  Master  in  the  matter 
of  Fearons  minors^  to  inquire  and  report  whether  it  will 
be  for  the  benefit  of  the  minor  petitioner,  Catherine  Anna 
Fearon,  that  she  shall  take  under  or  against  the  will  of 
her  father  Robert  Joseph  Fearon,  deceased,  in  the  petition 
named.  Reserve  the  question  of  the  costs  of  this  matter, 
with  liberty  to  the  parties  to  apply,  on  the  return  of  the 
report,  as  they  may  be  advised. 

6  Reg,  Lib.  Gen.f.  115,  118. 


25,26. 
27. 


MORIARTY  V.  MARTIN. 


A  testator       Previouslt  to  the  marriage  of  Sir  Thomas  Moriarty  with  Eliza 
haying,  under 

his  marriage     Lee,  ^  settlement,  bearing  date  the  31st  of  August  1805,  was  exe- 
settlement,  a 

power  of  ap-    cuted,  whereby  a  sum  of  £1500  charged  upon  the  Royce  estates, 
pointing  a 

sum  of  £1500  amongst  his  children  (which  smn  was,  in  de&nlt  of  appointment,  to 
he  diyided  amongst  them  equally),  and  hayine  only  two  sons,  H.  and  W.,  k^ 
pointed  to  his  son  H.  £1,  and  to  his  son  W.  £1;  and  as  to  the  residue,  appointed 
the  same  to  his  son  W.,  adding: — "I  request  him  to  haye  the  same  inyested  on 
mortgage  or  in  the  purchase  of  lands,  and  settled  on  himself  tor  life,  with  re- 
mainder to  his  child  or  children  as  he  may  appoint,  with  remainder  to  such  child  or 
children  of  my  son  H.  as  he  may  appoint,  wi^  remainder  to  my  own  right  heirs." 
The  testator,  out  of  his  own  proper^,  conferred  by  his  will  other  benefits  upon  W. 
Held — That  W.  was  bound  to  elect  between  his  rights  under  the  settlement  and  his 
rights  under  the  wiU. 

W.  haying,  during  his  lifetime,  done  acts  which  were  held  to  amount  to  an  elec- 
tibn  to  take  under  the  will,  and  haying  died  without  children.  Held — That  the 
precatory  words,  contained  in  the  will,  constituted  a  yalid  trust  in  fayour  of  the 
childitai  of  H.,  aldiough  they  were  not  objects  of  the  power  contained  in  the  set- 
tlement 

Blacket  t.  Lamb  (16  Jur.  142;  S.  C.  21  L.  J.,  N.  S.,  46,  and  14  Beay.  482) 
commented  on. 

Carver  t.  Bowl€$  (2  Buss.  &  Myl.  304)  considered. 
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in  the  county  of  Limerick,  was  assigned  bj  the  intended  wife  to 
trostees,  npon  trust  to  pay  the  yearly  interest  and  dividends  to 
herself  daring  her  life  for  her  separate  nse,  and  after  her  death  to 
Sir  Thomas  Moriarty  during  his  life,  and  after  his  death  and  that 
of  his  wife,  upon  trust  to  pay  the  principal  and  Interest  to  such  of 
the  children  of  the  marriage^  and  in  such  shares  and  proportions, 
as  Sir  Thomas  Moriarty  should  by  will  appoint,  and  in  default  of 
appointment,  equally  amongit  them.  That  settlement  contained  a 
stipulation  that  in  the  event  of  Sir  Thomas  Moriarty  thereafter 
being  able  to  make  a  secure  settlement^  equivalent  in  amount  to 
what  was  settled  by  the  indenture  of  1805,  then,  in  case  of  his 
making  such  settlement  he  should  be  at  liberty,  with  the  consent 
of  the  trustees,  to  call  in  and  receive  the  said  sum  of  £1500,  and 
that  the  equivalent  should  be  settled  upon  the  same  trusts  as  those 
of  the  settlement  of  1805. 

In  1815,  Sir  Thomas  Moriarty  did  purchase  lands  in  Roscommon, 
which  were  then,  and  continued  to  the  time  of  his  death,  subject 
to  debts  to  the  amount  of  £1350. 

By  his  will,  bearing  date  the  28th  of  June  1837,  Sir  Thomas 
Moriarty  devised  his  freehold  estates  in  Rosconmion  and  elsewhere  to 
trustees,  upon  trust  to  pay  to  his  wife  an  annuity  of  £50  per  annum 
during  her  life,  in  lieu  of  dower  or  thirds,  but  in  addition  to  her 
rights  under  the  marriage  settlement  of  1805,  or  under  the  will  of 
her  &ther  Anthony  Lee ;  and  upon  further  trust,  to  pay  an  annuity 
of  £50  per  annum  to  his  (the  testator's)  son  William  Moriarty, 
during  the  life  of  the  testator's  wife ;  and  upon  further  trust  (subject 
to  those  annuities),  for  the  testator's  son  Henry  Moriarty  for  life, 
in  satisfiiction  of  any  claims  he  might  have  had  under  the  marriage 
settlement  of  1805 ;  and  after  his  decease,  for  his  first  and  other  sons 
in  taU  male,  with  remainder  to  the  testator's  son  William  Moriarty 
for  life^  with  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  over.  And  the  testator,  after  reciting  the  power  contained 
in  the  settlement  of  1805,  authorising  him  to  appoint  the  £1500, 
which  constituted  the  portion  of  his  wife,  amongst  the  children  of 
the  marriage,  in  such  shares  as  he  should  direct,  proceeded  thus : — 
*'Now  therefore,  pursuant  to,  and  by  force  and  virtue  and  in  exer- 
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1852.  cue  and  execution  of  the  power  and  anthoritj  to  me  for  tkis  purpose 
^  !T^^^,f  g^yen  by  the  said  recited  indenture  of  settlement^  and  of  .every 
iOBiABTT  p^^^  ^j^  authority  in  anywise  enabling  me,  I  hereby  give  and 
MA&TDi.  appoint  to  my  eldest  son  the  said  Henry  Moriarty  the  sum  of  £1, 
to  my  son  William  Moriarty  the  sum  of  £1 ;  and  as  to  all  the 
rest,  residue  and  r^nainder  of  the  principal  money  of  the  said 
portion,  so  as  aforesaid  chained  upon  the  Royce  estates,  I  give  and 
appoint  the  same  to  my  said  son  William  Moriar^,  and  I  request 
him  to  have  the  same,  when  paid  out  of  the  produce  of  the  sale 
of  the  estate  charged  therewith,  vested  in  good  real  security  by 
mortgage,  or  in  the  purchase  of  real  estates,  and  settled  to  the  use 
of  himself  for  his  life,  with  remainder  to  his  child  or  children, 
as  he  may  appoint,  with  remainder  to  such  child  or  children  of 
my  eldest  son  Henry  Moriarty  as  my  eldest  son  shall  appoint,  with 
remainder  to  my  own  right  heirs." 

Sir  Thomas  Moriarty  executed  on,  the  26th  of  July  1837,  the 
following  codicil  to  his  will: — ''Whereas,  by  marriage  settlement 
I  am  empowered,  with  the  consent  of  the  trustees  therein  named, 
to  receive  my  wife's  fortune  whenever  I  shall  make  an  equivalent 
settlement :  now  it  is  my  will,  that  if  the  trustees  will  consent  to 
have  said  money  raised  and  applied  in  discharge  of  such  debts, 
incumbrances  or  charges  as  my  estates  are  now  liable  to,  in  case 
such  be  necessary  to  prevent  a  sale  thereof,  and  that  the  sum  so 
applied  shall  bear  legal  interest,  and  be  suligect  to  the  uses  and 
trusts  of  said  marriage  settlement  during  the  life  of  my  wife  Dame 
Elizabeth  Moriarty,  and  after  her  death  subject  to  the  uses,  trusts 
or  limitations  as  set  forth  in  my  said  wiU  and  testament." 

Sir  Thomas  Moriarty  died  without  revoking  or  altering  the  above 
will  and  codiciL  He  left  his  wife  Lady  Moriarty  and  two  sons, 
Henry  and  William,  surviving  him. 

William  Moriarty  afterwards  married,  and  died  in  1844  without 
issue;  but  by  his  will,  bearing  date  on  the  5th  <^  November 
in  that  year,  bequeathed  all  the  property  to  whieh  he  was  entitled, 
in  possession,  expectation  or  reversion,  to  his  wife  Catherine  for  her 
life.  That  will  was  proved  in  the  Diocesan  Court  of  Chester  by 
Henry  Fisher. 
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Henry  Moriarty  had  two  childrea,  Claiiiida  and  Thoouu^  botb. 
inllEuiita. 

Boury  fikd  the  bill  in  thia  anit^  praying  {mier  alid)  a  deckraiioii 
of  the  rights  of  all  partioa  in  reaped  to  the  snm  of  £1500,  and 
<*lft^^ing  an  ahadnte  interest  in  a  moiety  of  it. 

The  defendants  Catherine  Moriarty  and  Henry  Fbher,  by  their 
answer,  insisted  that  the  elanse  in  the  wiU  of  8ir  Thamas  Moriarty 
was  precatory  only,  and  did  not  create  a  trust ;  and  that  WiUiast 
Moriarty  took  an  absolute  intereet  in  the  whole  of  the  £1500,  except 
the  nominal  share  appointed  to  the  plaintiff  Henry  Moriarty :  and 
that  eyen  if  the  will  did  purport  to  create  a  trust  for  the  grand- 
children of  Sir  Thomas  Moriarty,  it  was  as  to  them  an  ezcessiye 
execution  of  the  power  in  the  settlement  of  1806 ;  imd  that  the 
i^pointment  in  the  will  to  William  Moriarty  only  was  valid,  and  the 
subsequent  directions  constituted  a  condition  separable  from  the  gift 
to  William,  and  were  void. 


SiaUmmU. 


Mr.   Francis  A.   Fitzgerald,  and  Mr.  JiJm  E.   Waisk,  for 
Catherine  Moriarty  and  Henry  Fisher. 

The  i^ipointment  to  the  grandchildren  of  Sir  Thomas  Moriarty  Argwieiu. 
was  not  authorised  by  the  power :  RMnson  y.  Hardeattle  (a).  It 
will  be  said  that  William  Moriarty  was  bound  to  yield  to  the  will  in 
,  all  respects,  or  to  take  against  it.  But  this  is  not  a  case  of  election : 
these  precatory  words  cannot  be  held  to  create  a  trust  for  the  grand- 
children. There  is  in  the  first  instance  a  direct  gift  to  William 
Moriarty,  and  the  precatory  words  merely  amonnt  to  a  siQ>eradded 
c<mdition,  which,  being  in  excess  of,  and  inconsistent  with  the  power, 
is  Yoidy  and  the  prior  gift  to  William  Moriarty  alone  ia  good,  and 
conatitntes  an  absolute  appointment  to  him :  Biaekti  y.  Lmmi  (b) ; 
Carver  ▼.  Bowles  (c);  Kampf  y.  Janes  {d). 

Mr.  Hughes  and  Mx.JDea^ji^  fbv  the  miw»B  Clarinda  and  Thomas 
Moriarty,  and  for  Lady  M<tfiarty. 

(a)  2Bro.  C.C.814. 
(h)  16  Jvr.  14S;  S.  C.  21  L.  J.,  K.  &,  4»i  rinoe  reported  14  BesT.  488. 
(c)  2  Boss.  &  MyL  304,  306.  (cf)  2  Keen,  756. 
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1852. 
Chancery, 


Argument* 


Lord  St.  LeoDards,  in  the  Treatise  on  Powers,  toI.  2,  p.  15(^ 
7th  ed.,  disapproves  of  the  opinion  of  Lord  Thurlow  in  Robimon  y* 
Hardcastle.  The  general  principle  attributed  to  Sir  J.  Romilly, 
M.  R.,  in  Blachet  ▼.  Lamb,  that  the  donee  of  a  power  may  not 
impose  a  condition,  if  he  purchase  the  right  to  do  so,  by  giving 
the  objects  of  the  power  a  benefit  aliunde,  cannot  be  supported. 
In  Kampf  v.  Jones,,  the  question  of  election  wa«  not  raised.  It 
would  be  superfluous  to  cite  authorities  to  show  that  these  precatory 
words  must  be  considered  as  imperative,  and,  therefore^  tantamount 
to  an  express  condition. 


Mr.  Serjeant  Christian  and  Mr.  Lawless,  for  the  plaintifi^,  said 
that  if  the  Court  decided  that  William  Moriarty  was  not  bound 
to  elect,  it  would  be  necessary  for  them  to  argue  that  under  the 
appointment  to  him  he  took  only  a  life  interest  in  the  sum  of 
£1500. 

The  Lord  Chancellob.* 
Judgment,  This  bill  prays  a  declaration  of  rights  as  to  the  sum  of  £1500, 

settled  on  the  marriage  of  Sir  Thomas  Moriarty  in  the  year  1805. 
The  settlement  gave  Sir  Thomas  Moriarty  a  power  to  dispose 
of  the  £1500  amongst  his  children:  having  two  sons,  he  by  his 
will  appointed  £1  to  his  son  Henry,  £1  to  his  son  William,  and,  as 
to  the  residue,  appointed  the  same  to  his  son  William,  adding — <*  and 
I  request  him  to  have  the  same  invested  on  mortgage  or  in  the 
purchase  of  lands,  and  settled  on  himself  for  life,  with  remainder  to 
his  child  or  children  as  he  may  appoint,  with  remainder  to  such 
child  or  children  of  my  eldest  son  Henry  as  he  may  appoint,  with 
remainder  to  my  own  right  heirs."  He  bequeaths  an  annuity 
charged  on  lands,  to  William,  for  the  life  of  his  mother,  who  is  still 
alive :  it  is  plain  that  the  limitations  of  this  will  in  favour  of  the 
children  of  William  or  Henry  are  not  warranted  by  the  power ;  and 
it  is  contended  by  the  defendant  that  the  appointment  to  William 
gave  him  the  absolute  right  to  the  sum  of  £1498,  and  that  the  words 
of  request  which  follow  the  absolute  devise  to  him  have  no  opera- 

*  The  Right  Hon.  Francis  Blaceburnb. 
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tion.    If  these  words  of  request  were  intended  to  leave  it  optional,         1852. 

and  at  the  discretion  of  William,  whether  he  should  give  effect  to  it     v.— !^fL/ 

or  not,  the  consequence  will  plainly  be  what  the  defendant  contends    ■*^"^^*'"^ 

for.    But  I  think  it  is  impossible,  in  opposition  .to  the  vast  body  of     mabtin. 

authority  on  the  subject,  to  doubt  that  they  are  imperative ;  nor  can      judgment, 

I,  in  the  absence  of  authority,  hold  that  the  same  words  are  to  be 

understood  in  a  different  sense  when  the  subject  of  the  disposition 

is  iN*operty  oyer  which  the  testator  has  only  a  limited  power  of 

disposition,  from  that  which  is  theif  established  construction  and 

effect  when  the  subject  is  property  of  his  own.    The  evidence  of 

intention  which  is  to  govern  in  both  casea  is  the  same.    The  rule 

of  construction  applicable  to  this  class  of  eases  is  stated  by  Lord 

Truro,  in  the  case  of  Briggs  v.  Penny  (a),  thas : — ^*  I  conceive  the 

rule  of  construction   to  be,  that  words  accompanying  a  gift  or 

bequest,  expressive  of  confidence,  or  belief,  or  desire,  or  hope,  that 

a  particular  application  will  be  made  of  such  bequest^  will  be  deemed 

to  import  a  trust  on  these  conditions :  first,  that  they  are  so  used  as         ^         i 

to  exclude  all  option  or  discretion  in  the  party  who  is  to  act,  as  to 

his  acting  according  to  them  or  not ;  secondly,  the  object  must  be 

certain ;  and  thirdly,  the  objects  expressed  must  not  be  too  vague 

or  indefinite  to  be  enforced."    And  in  Malim  v.  Keighfy  (b)y  Lord 

Alvanley  says : — *'  If  a  testator  shows  a  desire  that  a  thing  shall  be 

done,  unless  there  are  plain  words  or  necessary  implication  that  he 

does  not  mean  to  tahe  away  the  discretion^  but  intends  to  leave  it  to 

be  defeated,  the  party  shall  be  considered  as  acting  under  a  trust." 

If  these  rules  are  applicable  to  the  present  case,  as  I  think  they  are, 

this  must  be  considered  a  case  of  election ;  and  William  was  bound 

either  to  give  effect  to  the  trusts,  or,  if  he  refused  to  do  so,  to  make 

compensation  to  the  disappointed  legatees  out  of  the  annuity  given 

to  him. 

The  case  of  Blaehet  v.  Lamb^  as  reported  in  the  Jurist^  was  relied 
on  by  the  defendant.  It  is  there  explicitly  stated  by  Sir  John 
Bomilly,  M.  B.,  that  if  the  words  amounted  to  a  direct  appointment 
to  the  grandchildren,  the  case  would  have  been  one  of  election ;  but 
he  considered  that  the  words  there  had  not  that  effect,  and  that  they 

(a)  3  Hac  &  Gor.  554.  (&)  2  Yes.  jan.  335. 
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ware  to  be  treated  as  a  saperadded  oonditioDy  and  rejected  as 
Yoid.  In  this  view  <^  the  ease,  the  Master  of  the  Rolls  is  reported 
to  say  that  the  case  of  Carver  y.  Bowleg  was  material :  whether 
this  construction  was  right  or  not,  I  do  not  undertakSe  to  say ;  for 
the  words  of  the  clause  before  me  make  the  trust  a  substantive 
portion  of  the  bequest  to  William,  and  warrant  the  application 
of  the  doctrine  of  election.  I  may,  however,  say  of  the  report  of 
^e  judgment  in  Blacket  v.  Lamby  that  I  suspect  there  is  some 
inaccuracy  in  it,  in  attributing  to  the  Master  of  the  Rolls  the  asser- 
tion that  the  case  was  similar  to  Carver  v.  Bowies ;  for  the  words, 
'^  so  fiir  as  I  lawfully  or  equitably  may  or  can  order  or  appoint," 
used  in  that  case,  showed  that  the  testator  intended  to  do  no  more 
than  execute  his  power.  These  important  words,  as  has  been 
observed,  are  printed  in  italics  in  Lord  St.  Leonards'  work  on 
Powers  (voL  2,  p.  150,  7th  ed.),  and  must  have  been  the  ground  ioc 
rejecting  the  superadded  provision.  8o  in  the  case  of  Church  v. 
Kembie{a)f  a  similar  reference  to  the  power,  and  the  words  '*in 
case  I  have  power  so  to  do,"  were  held  totally  to  avoid  a  disposition 
to  persons  not  objects  of  the  power. 

I  may  further  remark  that,  if  the  words  superadded  in  Biaekei 
V.  Lamb  amount,  as  the  report  says,  to  a  oondition,  I  cannot  see 
how  the  appointee  could  have  taken  benefits  under  the  will,  and 
refused  to  perfonn  the  oondition. 

The  part  of  the  decree  relating  to  the  question  of  election  was  as 
follows: — 

Declare  that  the  late  William  Moriarty  was  bound  to  deet 
between  his  rights  to  so  much  of  the  estate  and  interest 
in  the  said  sum  of  £1500  as  was  not  appointed  by  the 
will  of  Sir  Thomas  Moriarty  to  any  object  of  the  power 
conferred  by  the  settlement  <^  1805,  and  the  benefits  con- 
ferred upon  him,  and  the  estates  and  interests  given  to  him 
by  the  said  will  <^  Sir  Thomas  Moriarty.  And  it  appearing 
to  the  Court  that  the  said  WiUiam  Moriarty  in  his  lifetime 
elected  to  take  the  estates  and  interests  given  to  him  by 

(a)  5  Sim.  525. 
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the  said  will,  instead  of  resorting  to  his  rights  under  the 
settlement ;  declare,  that  subject  to  the  said  life  estate  of 
the  said  Lady  Elizabeth  Moriartj,  the  infants  defendants, 
Thomas  Moriarty  and  Clarinda  Moriarty,  are  entitled  to 
the  said  principal  sum  of  jC1500,  subject  to  the  power  of 
appointment  conferred  upon  said  plaintiff  by  the  said  will 
of  Sir  Thomas  Moriarty,  &c. 

6  Reg.  Lib.  Gen.f.  61,  63,  139,  165,  166,  167. 


1852. 
Chancery. 


Judgment. 


In  re  WILLIA3I  RYAN,  a  Bankrupt* 
(In  Bankmptcy.) 


1853. 

Bankrupt 
Court. 

May  23,  24. 
June  2. 


Ik  this  case,  which  came  before  the  Court  on  charge  and  discharge,  In  order  to 

cooBtitate  a 
the  trustees  of  the  bankrupt's  children  claimed  a  statutable  mortgage  fraudalent 

,    ,      -   ,  .         .     .  «    1^        *  preference,  it 

over  the  bankrupt's  landed  property,  m  priority  to  all  the  other  ere-  is  not  snffi. 

ditors,  under  the  following  circumstances  : —  payment  or 

On  the  23rd  of  Noyember  1850,  Messrs.  Eeman  and  Treacy  (the  yoiontaiy,  and 

trustees)  obtained  from  William  Ryan,  the  bankrupt,  a  bond  and  "h^the  *^* 

warrant  for  the  principal  sum  of  £480,  on  which  they  entered  judg-  ^^^enT  dr-"^ 

ment  on  the  same  day;  and  on  the  6th  of  December,  Mr.  Treacy,  cumBtancea. 

•^  '  "^ '   It  ifl  necessary 

one  of  the  trustees,  made  an  affidavit,  for  the  purpose  of  converting  *«  show  that 

It  was  made  in 

'contemplation  of  bankruptcy. 

A  jndgmenl  obtained  aeainst  a  bankmpt,  and  reg^tered  as  a  mortgage,  mider 

the  6th  and  7th  sections  of  the  18  &  14  nw.,  c  29,  before  the  issuing  of  the  com- 

mission,  is  a  charge  on  the  bankrupt's  lands,  in  priority  to  his  simple  contract  debts. 

The  13  &  14  Vtc.,  c  29,  thus  repeals  the  126th  section  of  the  6  TT.  4,  c  14,  the 
leading  Irish  Bankmpt  Act. 

Quare. — ^Whether  an  affidavit  made  by  one  only  of  several  conuyees  is  »  sufficient 
oompUanoe  with  the  terms  of  the  6th  section  ? 

*  Reported  by  Leslie  S.  Montqomert,  Esq. 
VOL  3.  5 
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1853.  the  judgment  into  a  mortgage,  under  the  6th  and  7th  sections  of  the 
Ontrt.  13  &  14  Vic^  c.  29»  and  on  the  11th  of  December  registered  that 
affidavit  in  the  manQcr  required  by  the  A^t.  On  the  29th  of  August 
1851,  a  commission  of  bankruptcy  issued  against  Ryan,  his  trade 
Statement,  debts  at  that  time  amounting  to  about  £1700.  Some  of  the  bank- 
rupt's landed  property  was  subsequently  sold  in  the  Court  of 
Bankruptcy,  and  realised  a  sum  of  £900. 

The  trade  assignees  charged  that,  prior  to  giving  the  bond,  the 
bankrupt  had  committed  an  act  of  bankruptcy,  by  keeping  out  of 
the  way  of  the  service  of  a  writ  of  summons;  that  at  the  time 
of  executing  the  bond,  the  bankrupt  was  in  insolvent  circumstances, 
and  that  Messrs.  Keman  and  Treacy  were  well  aware  of  that  fact  • 
that  there  was  no  consideration  for  the  bond,  but  that  it  had  been 
executed  by  the  bankrupt  voluntarily,  and  as  a  fraudulent  pre- 
ference, and  with  a  view  to  provide  a  benefit  for  his  children,  in 
the  case  of  his  bankruptcy,  to  the  prejudice  of  his  bond  fide  ere* 
ditors.  Messrs.  Keman  and  Treacy,  in  their  discharge,  stated  that, 
even  assuming  the  truth  of  the  allegations  as  to  bankrupt's  insol- 
vency at  the  time  of  the  execution  of  the  bond,  they  were  wholly 
ignorant  of  such  facts  at  the  time ;  that  they  had  been  for  many 
years  the  bankrupt's  solicitors,  and  did,  up  to  November  1850,  and 
for  some  time  subsequently,  believe  Ryan  to  be  a  solvent  and 
wealthy  man;  and  that  in  the  month  of  December  1850,  he  appeared 
to  be  in  good  credit,  some  of  his  creditors  having  then  taken  his 
acceptances  at  three  and  six  months. — [The  discharge  then  set 
forth  the  circumstances  under  which  the  .bond  was  executed,  as 
they  appear  in  the  bankrupt's  affidavit.] — The  bankrupt,  in  his 
affidavit  stated  among  other  matters  that  James  Ryan,  his  brother, 
had  by  his  will,  bearing  date  the  16th  of  March  1837,  bequeathed 
to  the  bankrupt's  children  a  sum  of  £40  each,  and  had  died  on 
the  23rd  of  March  in  the  same  year ;  that  he,  the  bankrupt,  had 
at  that  time  seven  children,  of  whom  four  subsequently  died ;  that 
this  money  had  been  invested  in  stock,  which  he  subsequently  sold 
out,  and  applied  to  the  payment  of  his  trade  debts : — '*  Positively 
saith  that  at  the  time  of  executing  such  bond  and  warrant  he 
believed  himself  to  be  perfectly  solvent,  and  well  able  to  meet  all 
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his  trade  debts,  and  tbat  he  did  not  at  the  time  of  giving  said  bond  ]85dw 
contemplate'  baukropto}^  or  fiulare  in  his  dicnmstances,  and  that  Co!a!t 
he  was  then  in  good  credit ;  and  that  he  did  not  intend  to  give  his  /«  r« 
children  any  undue  preference ;  that  the  £480  was  then  due  by  t^^^^* 
deponent  to  his  children,  save  such  portions  as  may  have  come  to  Stattrntai. 
him  as  nert-of-kin  to  his  fonr  deceased  children.** 

On  the  presont  argniMnt  it  was  contended,  on  behalf  of  the 
trade  assignees — 

First — That  the  judgment  was  totally  void,  and  not  a  charge  on 
the  bankrupt's  estate,  having  been  given  without  any  valid  con- 
sideration,  and  as  a  fraudulent  preference. 

Second — That  if  the  judgment  were  a  charge,  it  could  only  be 
a  charge  on  a  level  with  the  bankrupt's  simple  contract  debts. 

Mr.  FUzgihbam^  for  the  trade  assignees. 
*    The  giving  of  tkis  bond  and  warrant  was  a  fraudulent  pre-     Argwmt^. 
ference ;  tliey  were  passed  without  any  consideration,  at  a  time  when 
the  bankrupt's  affidrs  were  in  an  insolvent  condition,  and  after  the 
commission  of  an  act  of  bankruptcy :  AbeU  v.  DanUU  (a). 

But  even  anuming  that  this  was  a  judgment  given  for  value, 
and  that  there  oo«ld  be  no  impeachment  of  it,  and  that  the  regis- 
tration was  complete,  the  question  then  is,  was  this  a  mortgage  over 
all  the  landed  property  of  ihe  bankrupt  mentioned  in  the  affidavit  ? 
This  is  ft  new  question  of  law,  arising  upon  the  construction  of  the 
7th  section  of  tlie  13  &  14  Vic.  c.  29.  In  framing  that  section, 
the  126th  section  of  the  6  FT.  4,  c.  14,  appears  to  have  been  over- 
looked i  but  it  would  be  a  great  misapplication  of  this  7th  section 
to  apply  it  to  the  case  of  a  trader  subject  to  the  bankrupt  laws.  If 
the  Legislature' had  meant  to  repeal  the  126th  section,  they  would 
have  said  so.  The  words  of  the  7th  section  exclude  all  cases  under 
the  126th  section  of  6  W,  4.  Can  the  trader  then  dispose  of  all 
Ins  estate  in  lands,  without  accounting  for  it  to  his  creditors  ?  The 
2  &  3  Ffc.  c  29  (corresponding  to  ihe  3  &  4  Vie.  c.  109,  /r.),  which 
is  more  like  g  repeal  of  the  126th  section,  was  held  not  to  be  so 

(a)  1  M.  &  M.  370. 
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in  Skey  y.  Carter  {a).     That  case  confinned  Wkitmors  v.  Robert^ 
son  (fi).    The  authorities  are  collected  in  In  re  Perrin  (c). 

Mr.  James  Keman^  for  the  trustees. 

This  cannot  be  considered  a  fraudulent  preference.  There  is 
no  evidence  that  the  trustees  were  aware  of  the  insolvent  state  of 
the  bankrupt's  circumstances.  The  money  due  by  the  bankrupt 
to  his  children  afforded  a  sufficient  consideraton  for  the  bond. 
No  doubt  the  bankrupt  meant  to  give  to  his  children  a  secu- 
rity for  the  money  which  he  owed  them;  but  the  question  is, 
did  he  mean  to  give  them  an  undue  or  fraudulent  preference? 
In  order  to  prove  a  fi^udulent  preference,  it  should  be  shown  that, 
at  the  iime  of  giving  the  security,  the  bankrupt  contemplated 
bankruptcy  as  a  result  which  would  necessarily  follow  from  the 
pecuniary  state  of  his  affairs:  Atkinson  y,  Brindall{d), 

As  to  the  question  of  law  involved  in  this  case.  By  3  &  4^ 
.  Ftc,  c.  105  (Figot's  Act),  a  judgment  was  made  an  actual  charge 
upon  lands.  Before  that  Act,  a  judgment  had  no  preference  in  bank- 
ruptcy ;  but  one  of  the  effects  of  Figot's  Act  was,  that  if  a  judgment 
had  been  entered  twelve  months  before  an  act  of  bankruptcy  com- 
mitted, that  judgment  was  in  the  position  of  a  mortgage,  so  far  as 
that  it  was  to  be  paid  out  of  tl)e  landed  property  of  the  bankrupt. 
The  7  &  8  Ftc,  c.  90,  provided  that  all  bond  fide  judgments  should 
have  their  preference.  Such  was  the  state  of  the  law  when  the  13 
&  14  Ftc,  c.  29,  was  passed.  By  that  Act»  all  that  portion  of  Pigofs 
Act  (section  22),  whereby  judgments  were  made  charges  upon 
lands,  was  repealed,  and  a  different  right  and  a  different  remedy 
was  given  by  the  6th  and  7th  sections.  These  sections  contemplate 
the  case  of  a  party  having  a  disposing  power  over  his  landed  pro- 
perty, which  he  might  exercise  without  the  consent  of  any  other 
person,  for  his  own  benefit.  It  cannot  be  said  that  the  bankrupt 
here  might  not,  for  bond  fide  valuable  consideration,  have  sold  this 

(a)  11  M.  &  W.  571 ;  S.  C.  7  Jar.  427. 

(6)  8  M.  &  W.  463;  S.  C.  5  Jar.  1068. 

(c)  4  Ir.  Eq.  Rep.  89,  862 ;  S.  C.  2  Dr.  &  War.  166. 

id)  2  Scott,  360- 
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property  out  and  out;  and,  if  so,  he  had  a  dispodng  power  over 
his  estate,  which  no  one  could  have  preyented  him  from  exercising ; 
and,  consequently,  this  was  an  estate  to  which  the  judgment  would 
attach.  The  Legislature  must  have  intended  the  remedy  under  the 
13  &  14  Fife,  c.  29,  as  a  substitute  for  the  remedy  under  Pigot's 
Act  But  by  Figof  s  Act,  a  judgment  creditor  was  entitled  to  get 
the  entire  amount  of  his  judgment. 


1853. 

Court. 

>•_     ^      _ ' 

Inr€ 
BTAN. 

Arfpmeni. 


Mr.  Pitzgibhon^  in  reply. 

Mr.  CoMiiissiONEB  Macar. 

In  this  matter  of  William  Ryan,  the  trustees  of  his  children 
claim  a  lien,  by  statutable  mortgage,  over  the  entire  of  his  landed 
property,  in  priority  to  all  his  other  creditors.  It  is  impossible 
to  overrate  the  importance  of  the  question  thus  raised.  In  this 
ease,  as  in  every  case  in  bankruptcy  where  a  particular  creditor 
claims  a  preference  over  the  rest,  the  dates  are  important.  The  last 
Judgment  Act,  the  13  &  14  Ftc,  c.  29 — on  which  the  principal 
question  depends  came  into  operation  on  the  15th  of  July  1650; 
and  some  four  months  afterwards  the  bankrupt  executed  to  these 
trustees  his  bond  and  warrant  for  the  principal  sum  of  £480,  on 
which  the  trustees  upon  the  same  day  entered  judgment.  On  the 
6th  of  December,  Mr.  Treacy,  one  of  the  trustees,  made  an  affidavit 
for  the  purpose  of  converting  the  judgment  into  a  mortgage,  under 
the  6th  and  7th  sections  of  the  said  Act ;  and,  on  the  1 1th  of  De- 
cember, the  trustees,  with  commendable  diligence,  registered  this 
affidavit  in  the  office  for  registering  deeds  in  Ireland. 

The  commission  did  not  issue  for  nine  months  afterwards— 
namely,  on  the  29th  of  August  1851.  The  case  comes  before  the 
Court  now  on  charge  and  discharge,  together  with  affidavits  pur- 
porting to  verify  the  general  statements  therein.  But  I  may  remark 
at  once  that,  if  the  affidavit  of  the  bankrupt  be  taken  as  conclusive, 
the  question  as  to  whether  or  not  there  was  a  fraudulent  preference 
cannot  arise,  because  he  has  in  that  affidavit  negatived,  in  the  most 
unqualified  terms,  every  such  allegation. 

In  this  case  the  uniform  practice  of  the  Court  has  been  departed 


June  2. 
Judgwient. 
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firom,  in  permitting  the  bankrupt  to  make  an  affidavit,  when  his 
examination  had  been  adjourned  $ine  die.  If  the  bankrupt  had 
been  early  Bubjected  to  a  searching  personal  examination,  and  not 
afforded  an  opportunity  of  thus  preparing  his  affidavit  out  of  Court, 
the  result  might  have  been  different.  However,  as  it  is,  the  affidavit 
must  be  taken  into  consideration. 

To  the  claim  of  the  trustees  it  is  objected  by  the  trade  assignees 
that  this  bond  and  warrant  were  clearly  a  fraudulent  preference,  and 
that  it  is  therefore  utterly  impossible  that  the  party  can  derive  any 
benefit  firom  them  in  consequence  of  any  registration  under  the  said 
mortgage  clauses.  Accordingly,  this  will  be  the  first  question  to  be 
considered ;  for,  if  the  Court  should  be  of  opinion  that  this  was 
a  fraudulent  preference,  then  it  vnll  be  unnecessary  to  decide  the 
other  question,  namely,  whether  the  judgment  is  to  operate  as  a 
mortgage,  or  be  cut  dovm,  like  other  judgments,  to  the  level  of 
simple  contract  debts  ?    It  was  insisted,  on  the  part  of  the  assignees, 
first,  that  the  bond  was  passed  without  consideration ;  and,  seoondlj, 
that  it  was  passed  after  a  clearly  estabMshed  prior  act  of  banknq^tcy, 
and  was  altogether  voluntary*    I  must  say  that  the  evidence  here  of 
a  prior  act  of  bankruptcy  is  not  such  as  would  have  warranted  me  in 
adjudicating  Ryan  a  bankrupt.  It  is  very  vague  and  unsatisfactory, 
and,  as  far  as  it  goes  to  establish  an  act  of  bankruptcy  at  all,  it  is 
clearly  an  act  subsequent  to  the  date  and  execution  of  the  bond. 
There  is  no  vagueness  as  to  the  time ;  it  is  clear  and  distinct,  and 
WBS  several  days  after  the  entering  of  the  judgment  on  the  bond  and 
warrant.  As  a  proof  of  the  unsatisfootory  character  of  this  evidence, 
the  affidavit  of  the  process-server,  after  first  stating  that  he  had 
received  the  summons  on  the  3rd  or  4th  of  December,  then  alleges 
positively  that  the  occurrence  relied  on  as  an  act  of  bankruptcy — 
namely,  Ryan's  avoiding  the  service  of  the  summons— took  place  on 
the  3rd  of  December.    Sueh  evidence  would  not  warrant  an  adjudi- 
cation in  this  Court. 

The  answer  to  the  other  dbjection^^namely,  that  there  was  no 
consideration-^is  still  more  satisfactory ;  for  it  is  clearly  established 
that  the  bond  was  passed,  not  only  for  valuaUe  eonsideratiim,  but 
for  a  full  money  consideration,  viz.,  legacies  left  to  the  bankrupt's 


Digitized  by 


Google 


CHANCERY  REPORTS. 


39 


children,  which  legacies  the  bankrapt  bad  received  into  bia  handa, 
and  converted  to  his  own  ose,  in  discharging  debts  then  due  to  his 
trade  creditors. 

As  to  the  objection  thai  the  bond  was  volontary,  and  that  at 
the  time  of  ezecnting  it  the  bankrupt  was  in  insolvent  oircam« 
stances,  it  appears  to  me  that  these  facts  were  clearly  et>tablished« 
But  it  is  impossible  now,  at  the  end  of  so  many  years,  to  contend 
that  the  mere  payment  of  money  doe,  or  the  giving  security  for 
a  debt,  or  the  transfer  of  property,  though  voluntary,  and  even 
made  at  a  time  when  the  trader  was  in  such  a  state  of  insolvency 
as  to  render  bankruptcy  probaUe,  is  sufficient  to  constitute  a 
fraudulent  preference.  The  authmties  upon  this  point  are  dear, 
and  long  settled.  Aikif%$on  v.  BrindaU  {a\  decided  in  the  year 
1835, '  is  conclusive.  That  case  was  founded  on  MorgiM  and 
another  v.  Bru$$dreU  (6),  decided  in  1883 ;  and  the  same  law  was 
clearly  laid  down  and  followed  in  Gibson  v.  Bouttg  (o),  decided 
in  1836.  All  these  oases  establish  the  principle  that  it  is  not 
sufficient.  In  order  to  constitute  a  fraudulent  preference,  that  the 
payment  was  voluntary,  and  made  at  a  time  when  the  trader  was 
in  insolvent  circumstances  ;  but  there  must  be  also  this  in  addition, 
that  it  was  made  in  contemplation  of  bankrvpiey.  True,  it  is  not 
always  easy  to  ascertain  what  it  is  that  constitutes  a  contemplation 
of  bankruptcy,  but  it  is  plain  that  it  does  not  necessarily  mean 
the  immediate  issuing  of  a  commission.  If  the  party  contemplates 
that  by  the  act  thus  done  he  wiU  take  any  of  his  property  out 
of  the  equitaUe  distributicm  among  bis  creditors  intended  by  the 
bankrupt  (that  is,  the  eonmercial)  law  of  this  country,  that  will  be 
enongh  to  prove  it  a  fraudulent  preference.  A  trader  may  have 
bankruptcy  in  contemplation,  itlthough  he  does  not  clearly  foresee 
all  the  consequences  of  his  act.  I  shall  content  myself  with  reading 
one  passi^  in  the  judgment  of  Chief  Justice  Tindal,  in  Atkinson  v. 
Brindall{d)y  which  puts  the  prindpie  in  its  true  light  and  in  very 
dear  terms.  He  says  (p.  370),  '^  It  seems  to  me  that  the  direction 
of  the  learned  Judge  in  this  case  was  substantially  correct.    Down 


Judgmtttt* 


(a)  2  Scott,  809. 
(c)  3  Scott,  229. 
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to  the  time  of  his  actual  bankruptcy,  a  trader  has  the  unrestrained 
dominion  over  his  own  property.     The  only  exception  to  the  rule 
is,  that  if  he  disposes  of  any  part  of  it,  contemplating  bankruptcy 
at  the  time,  and  intending  to  prevent  the  equal  and  just  distribution 
Judgment,      provided  by  the  law,   he  thereby  commits  a  foiud.     The  mere 
contemplation  of  insolvency,  however,  does  not  necessarily  involve 
a  contemplation  of  bankruptcy."     In  the  present  case  there  is  no 
doubt  that  the  execution  of  this  bond  and  ¥rarrant  was  voluntary, 
in  the  sense  of  its  not  having  been  the  result  of  any  pressure,  or 
even  application,  on  the  part  of  the  creditor.     Still  it  is  totally 
unlike  the  case  of  Abell  v.  Dan%ell{a\  cited  by  Mr.  Fitzgibbon^ 
for  here  the  bond  and  warrant  were   clearly  a  substitute  for  a 
simple  contract  pecuniary  debt.     In  AbeU  v.  Danielle  there  was  no 
pecuniary  debt  or  legal  consideration,  while  there  are  both  in  the 
present  case,  besides  a  natural  and  moral  conviction,  operating  on 
the  mind  of  the  trader,  that  he  had  received  monies  of  his  children 
to  the  amount  of  the  principal  sum  in  the  bond.    In  truth,  his 
executing  the  bond  and  warrant  did  not  of  itself  give  any  preference 
to  the  trustees  of  his  children.    No  doubt,  the  bankrupt  may  have 
had  in  his  mind  at  the  time  a  desire  to  secure  his  children  in  the 
sum  really  due  to  them;  but  it  has  been  overlooked  that  the  amount, 
even  though  the  bond  and  warrant  had  not  been  given,  would,  in 
the  event  of  his  bankruptcy,  have  been  proveable  under  his  com- 
mission as  a  simple  contract  debt.    I  cannot  concur  in  the  opinion 
that  this  bond  and  warrant,  even  though  void  as  a  fraudulent  pre- 
ference, might  not,  nevertheless,  set  up  a  simple  contract  debt  that 
had  been  barred  by  time.    I  am  not  now  called  upon  to  say 
whether  the  bond  and  warrant,  if  void  as  a  fraudulent  preference, 
would  be  also  void  for  all  purposes.    Many  cases  have  occurred 
where  deeds,  void  in  one  particular  aspect,  have  been  held  to  be 
valid  in  another.    Deeds,  fraudulent  and  void  under  the  statute  as 
against  creditors,  may  be  perfectly  binding  as  between  the  parties. 
In  various  instances,  documents  and  contracts  in  writing,  though 
not  admissible  in  evidence  {ex.  gt^  as  not  being  properly  stamped), 
are  yet  quite  valid  to  establish  some  other  point.    I  remember  a 

(a)  1  M.  &  M.  370. 
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case  where  a  contract  between  landlord  and  tenant,  which  was  inad- 
missible as  evidence  on  a<^unt  of  not  being  properly  stamped,  was, 
nevertheless,  held  to  be  quite  valid  for  the  purpose  of  proving  the 
time  the  tenancy  determined. 

On  this  point  of  fraudulent  preference,  it  is  strongly  urged  that,  at 
the  time  of  executing  the  bond  and  warrant,  the  bankrupt  was  in  in- 
solvent circumstances,  that  is,  unable  to  meet  his  trade  engagements, 
which  is  the  proper  meaning  of  insolvency ;  for,  although  a  trader 
have  landed  property,  which,  if  sold,  would  be  sufficient  to  pay 
twenty  shillings  in  the  pound,  still,  if  he  is  unable  to  pay  his  trade 
debts,  and  particularly  his  acceptances,  when  they  come  due,  he 
is,  in  the  commercial  world,  insolvent  It  is  clear  that  the  bankrupt 
was,  in  this  sense,  insolvent ;  but,  in  estimating  his  motives,  I 
cannot  entirely  throw  overboard  his  own  positive  assertion,  on  oath, 
that  he  believed  himself  to  be  solvent,  when  I  remember  that  his 
landed  property  has,  in  this  Court,  brought  £900 ;  and  also  that  he 
was  not  himself  the  only  person  who  considered  him  to  be  solvent. 
All  his  creditors,  as  appears  from  their  acts,  thought  so  likewise; 
and,  therefore,  taking  into  account  that  he  was  in  full  credit,  and 
possessed  of  landed  property  worth  nearly  £1000,  it  is  not  incredible 
that  he  really  believed  himself  to  be  solvent. 

Under  all  these  circumstances,  therefore,  I  look  in  vain  for  satis* 
factory  evidence  of  any  contemplation  of  bankruptcy ;  the  more  so, 
because  between  the  time  of  the  execution  of  the  bond  and  warrant, 
and  the  issuing  of  the  commission,  upwards  of  nine  months  inter- 
vened, a  fiEu;t  most  important  in  determining  what  was  passii^g  in 
the  mind  of  the  bankrupt,  and  one  which  appears  to  me  to  furnish 
an  answer  to  the  charge  of  his  having  then  contemplated  any  distri- 
bution of  his  estate  and  effects  different  frook  that  intended  by  the 
Bankrupt  statutes.  It  seems  to  me,  therefore,  that  the  daim  of  the 
trustees,  on  this  bond  and  judgment,  merely  as  a  debt  proveable 
against  the  estate,  cannot  be  impeached. 

And  this  brings  me  to  the  all-important  question,  namely — the 

legal  operation  and  effect  of  the  registration,  under  the  mortgage 

clauses  of  the  last  statute  on  judgments.     I  believe  it  is  the  first 

time  that  this  extraordinary  and  mischievous  enactment  has  been 
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broaght  under  the  notice  of  any  Court.  I  say  deliberately,  that  the 
provisions  contained  in  the  6th  and  7th  sections  of  the  13  &  14  Vic^ 
c.  29,  must  be  attended  with  the  most  injurious  consequences  to  the 
commercial  interests  of  Ireland ;  consequences  strangely  overlooked 
by  the  person,  whom  I  know  not,  who  prepared  those  clauses.  It  is 
due  to  this  Court  to  state  publicly,  that  this  Act  was  introduced 
without  any  communication  with  Mr.  Commissioner  Pluivket  or 
myself;  and  I  should,  probably,  have  remained  in  complete  igno- 
rance of  this  injurious  legislation  until  the  present  question  was 
raised,  were  it  not  for  the  habit  of  reading  the  Acts  passed  each 
session  immediately  on  their  being  published,  and  I  thus  first  disco- 
vered these  clauses,  which  are  to  transmute  a  mere  judgment 
creditor,  by  his  own  act  exclusively,   into  a  complete  mortgagee. 

It  is  admitted  that  the  intention  of  the  Legislature  in  this  enact- 
ment is  to  be  deduced  from  the  terms  of  the  Act  itself;  and  Mr. 
Fitzgibhon  contended  that  if  the  Court  should  hold  this  registration 
to  be  a  valid  mortgage,  it  would  be  a  repeal  of  the  126th  section  of 
our  great  Bankrupt  Act,  the  6  W.  4,  c.  14,  and  that  no  such  inten- 
tion could  be  collected  from  the  language  of  the  statute.  It  is, 
therefore,  of  importance  to  ascertain  whether  or  not  the  drawer  of 
the  13  &  14  Ftc,  c.  29,  had  the  case  of  bankruptcy  in  his  contem- 
plation. That  he  had  bankruptcy  in  his  contemplation,  while 
preparing  this  statute,  is  palpable  from  the  general  recital  of  the 
Act  (section  1),  and  the  special  recital  of  the  6th  section.  In  the 
former  are  found  the  words,  ''commissions  of  bankruptcy,"  and 
"  the  Laws  in  Ireland  relating  to  bankrupts,"  three  times  repeated. 
The  Legislature,  therefore,  in  passing  the  13  &  14  Ftc,  c.  29»  must 
be  assumed  to  have  had  in  view  the  existing  Bankrupt  statutes, 
and,  of  course,  the  important  provisions  of  the  said  126th  section, 
cutting  down  judgments  against  the  bankrupt  to  the  level  of  mere 
simple  contract  debts.  jS^ow,  the  question  is,  do  the  mortgage 
clauses  repeal  this   1 26th  section  ? 

The  leading  object  of  the  Act  is  the  repeal  of  those  clauses  of 
the  3  &  4  Ftc.,  c  105  (Pigot's  Act),  which  made  judgments  a  charge 
generally  upon  all  the  landed  property  of  the  conusor,  and  to  substi- 
tute enactments  less  sweeping,  hut  more  beneficial  to  the  judgment 
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oreditDr,  by  giving  faim,  or  enabling  him  to  give  himBelf,  a  specific 
lien  as  actual  mortgagee,  not  only  on  all  lands,  tenements  and  here- 
ditaments whereof  the  conusor  was  seised  or  possessed  at  law  or  in 
equity,  bnt  also  on  **  all  such  as  he  had  any  disposing  power  over, 
which  he  might,  without  the  assent  of  any  other  persons,  exercise  for  Judgment. 
his  own  benefit"  (section  7*) 

It  was  contended  on  the  part  of  the  general  creditors  that  this  ' 
section  cannot  apply  to  such  a  case  as  the  pr^ent,  because  an 
insolvent  trader,  owing  more  than  all  he  is  worth,  cannot  be  said 
to  be  seised  or  possessed  of  any  lands  over  which  he  has  such  a 
disposing  power,  for  his  own  benefit.  But  I  was  satisfied  at  the 
time,  and  am  quite  corvinced  now,  that  these  words,  which  are 
repeated  in  the  general  recital  and  in  the  2nd,  6th  and  7th  sections, 
clearly  refer  to  what  is  familiar  in  the  bankrupt  code,  vis^  the 
right  of  this  Court  to  create,  or  to  have  executed  for  the  benefit 
of  credit<Nrs,  all  powers  vested  in  the  banlfrupt  which  he  might 
have  legally  exercised  for  his  own  benefit-^for  instance,  the  power 
of  barring  estates  tail;  6  W,  4,  c.  14,  s.  79,  and,  more  particu- 
larly section  91,  providing  "  That  all  powers  vested  in  any  bankrupt, 
which  he  might  legally  exercise  for  his  own  benefit  (except  the 
light  of  nomination  to  any  vacant  ecclesiastical  benefice),  may  be 
executed  by  the  assignees  for  the  benefit  of  the  creditors,  m  such 
manner  as  the  bankrupt  might  have  executed  the  same." 

During  the  argument,  the  requirements  of  the  Act,  in  order  thus 
to  transfcMrm  a  judgment  creditor  by  his  own  act  merely  into  an 
actual  mortgagee,  were  not  discussed;  and  the  subject  being  so 
important,  and  truly  a  res  integra,  I  have  thought  it  my  duty  to 
give  particular  attention  to  ascertain  whether  or  not  the  trustees 
have  strictly  complied  with  these  requirements.  The  affidavit  (and 
it  u  the  afiSdavit,  and  not  the  judgment  which  is  to  be  registered) 
was  made  by  one  only  of  the  conusees,  and  (the  point  not  having 
been  raised  or  argued)  I  am  not  to  be  understood  as  deciding 
that  an  affidavit  by  one  only  of  several  conusees  is  a  sufiicient 
compliance  with  the  terms  of  the  6th  section,  which  entitles  and 
requires  the  "creditor"  to  make  the  affidavit,  whether  he  be  a 
creditor  by  judgment,  or  by  decree,  or  order,  or  rule.     This  section 
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contains  particular  directions  as  to  the  Court  in  which  the  affidavit 
is  to  be  made,  and  the  numerous  and  precise  statements  it  is  to 
contain,  the  omission  of  any  one  of  which  will  make  its  registra- 
tion inoperative : — ^first,  the  name  or  title  of  the  cause  or  matter ; 
second,  the  Court  in  which  the  judgment,  &c^  was  obtained; 
third,  the  date  of  the  judgment,  &c. ;  fourth,  the  names ;  fifth,  the 
usual  or  last  known  place  of  abode;  sixth,  the  title,  trade,  or 
profession  of  the  plaintiff  (if  there  be  suqh) ;  seventh,  and  of  the 
defendant,  or  person  whose  estate  is  to  be  affected;  eighth,  the 
amount  of  the  debt,  &c. ;  ninth,  the  statement  that  the  conusor 
or  debtor  \a  at  the  time  of  the  swearing  of  such  affidavit  (not 
at  the  time  of  entering  the  judgment,  or  obtaining  such  decree 
or  order)  seised,  &c. ;  tenth,  the  lands  tenements  or  heredita- 
ments ;  eleventh,  the  county  and  barony,  &c. 

From  the  words  of  the  section,  it  would  appear  that  it  was 
intended  to  distinguish  between  lands  and  premises  in  a  county  at 
large,  and  premises  situfited  in  a  town.  K  in  a  county  at  large, 
the  '^  county  and  barony  "  are  to  be  specified.  If  in  a  town,  then 
the  affidavit  should  specify  "the  town,  or  county  of  a  city,  and 
parish^  or  the  town  and  parish,  in  which  the  lands  to  which  the 
affidavit  relates  are  situate.  And  where  such  lands  lie  in  two 
or  more  counties,  or  baronies,  or  parishes,  or  streets,  or  partly  in 
one  barony,  parish,  or  street,  and  partly  in  another,  the  same  shall 
be  distinctly  stated  in  such  affidavit."  Therefore  I  would  suppose 
that  if  the  lands  or  premises  be  in  a  town,  or  in  the  county  of  a 
city,  it  is  the  parish  and  not  the  barony  that  ought  to  be  specified. 
If,  however,  in  such  a  case,  the  parish  and  the  barony  were  both 
stated,  the  affidavit  would  be  beyond  exception  on  this  head.  In 
the  present  case,  some  of  the  lands  are  stated  in  the  affidavit  as 
lying  "  in  the  barony  of  Ballycon."  I  have  ascertained  from  the 
Ordnance  survey  that  there  is  no  such  barony  in  the  King'a 
county ;  and  therefore,  if  this  be  not  a  mere  mistake  in  copying, 
the  affidavit  is  defective,  and  those  lands  are  exempted  from  the 
operation  of  the  statute. 

I  come  now  to  the  seventh  section.  What  is  the  legal  operation 
and  effect  of  thus  registering  not  the  judgment  or  decree,  &C.,  but 
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t^davit?    It  enacts,  &c.— [Here  his  Honor  read  the  words  of  the       J^^ 

Hankrupt 

seventh  section.] — This  is  an  absolute  statutable  transfer  to  the  Coiirf. 
creditor,  by  waj  of  mortgage^  of  the  entire  estate  and  interest 
of  the  debtor,  though  only  of  such  lands,  &c^  as  are  specially  and 
formally  mentioned  in  the  affidavit,  and  of  which  the  debtor,  at  J^^dgmmu, 
the  time  <^  registering  the  affidavit  (not  at  the  time  of  entering 
the  judgment,  ^.,  or  of  making  the  affidavit),  was  seised,  &c.  All 
his  other  lands,  not  thus  included  in  the  affidavit,  or  subsequently 
acquired,  are,  if  there  be  not  a  further  affidavit  and  registry, 
exempt  from  the  operation  of  the  judgment,  &c^  as  a  Uen.  But 
chattels  real  continue  liable  to  be  taken  in  execution  (section  10) ; 
so  that  a  judgment  creditor,  thus  registering  the  necessary  affidavit, 
becomes  an  actual  mortgagee,  with  a  collateral  judgment. 

This,  in  a  commercial  country,  is  an  alarming  power  to  give  to 
the  mere  act  of  the  creditor,  without  the  privity  or  knowledge  of 
the  debtor.    I  am  convinced  that  not  only  its  operation  in  bank- 
ruptcy must  have  been  overlooked,  but  that  other  most  important 
considerations  were  equally  forgotten.     I  venture  to  assert  that 
these  trustees,  who  thus  made  themselves  assignees  by  mortgage, 
never  reflected  that  they  were  rendering  themselves  liable  for  the 
payment  of  the  rents  and  the  performance  of  covenants — it  being  to 
all  intents  and  purposes  an  actual  assignment  of  the  entire  interest 
of  the  tenant  debtor.     The  skill  and  knowledge  of  the  conveyancer, 
ri^tly  exercised  to  protect  from  such  serious  liabilities  the  mort- 
gagee of  a  tenant's  interest,  are  by  those  enactments  set  at  nought. 
I  am  not  called  on  to  inquire  what  other  legal  results  follow 
this  statutable  assignment — ^whether  this  mortgagee  may  not,  the 
moment  after  registering  the  affidavit,  bring  an  ejectment  on  the 
title,  or  serve  notice  on  the  tenants  to  pay  their  rents — ^whether  or 
not  other  judgment  creditors  may,  by  force  of  the  same  enactments, 
make  themselves  mortgagees  of  the  equity  of  redemption.     But,  I 
most  ask,  is  it  possible  to  argue  in  this  case,  with  the  words  of  a 
statute  so  clear,  precise,  and  comprehensive,  that  the  claimants 
continued  to  be  mere  judgment  creditors  ?     For,  if  not,  then  there 
is  no  clashing  between  the  enactments  of  the  two  statutes.  They  are 
perfectly  consistent. 
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As  to  the  objection  that  I  am  thus  repealing  the  126th  section  of 
the  6  FF.  4,  c.  14,  the  true  test  is  to  be  found  in  In  re  Perrin  (a), 
decided  on  appeal  from  my  judgment,  after  three  elaborate  argu- 
ments, by  so  profound  and  accomplished  a  lawyer  as  Lord  St. 
Leonards,  then  Sir  Edward  Sugden ;  and .  that  test  is— can  these 
two  sections,  the  6Ui  and  7Ui  of  13  &  14  Vie,  c  29,  stand  together 
with  the  126th  section  of  the  6  FT.  4,  c.  14?  Now  it  is  plain  that 
if  the  creditor,  by  so  registering  the  affidavit,  converts  himself  into 
an  actual  mortgagee  (and  that  is  the  inevitable  result  of  the  7th 
section),  there  is  an  end  to  the  argument  as  to  any  collision  between 
these  two  sections  and  the  126th  of  6  W.  4.  Further,  the  126th 
section  itself  contains  a  clear  answer  to  the  objection,  in  the  fol- 
lowing words :— 7"  Except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon,  or  mortgage^  of,  or  lien  upon, 
any  part  of  the  property  of  such  bankrupt  before  the  bankruptcy.'' 
Therefore,  the  126th  section  itself  has  provided  for  such  a  case,  and 
saves  the  right  of  this  statutable  mortgagee. 

It  appears  to  me,  therefore,  quite  clear  that  this  mortgage  must 
stand,  not  however  to  the  entire  amount.  The  bond  was  executed 
in  trust  for  the  seven  children  of  the  bankrupt,  of  whom  only 
three  survive,  and  one  is  a  minor.  Therefore,  as  the  father  is 
entitled  to  the  shares  of  his  deceased  children,  three-sevenths  only 
of  the  mortgage  can  be  taken  out  of  the  estate  to  the  prejudice  of 
the  general  creditors.  The  costs  of  the  trustees  and  of  the  assig- 
nees are  to  be  paid  out  of  the  produce  of  the  mortgaged  premises. 
I  must  say,  in  conclusion,  that  I  am  strongly  of  opinion  that  before 
the  close  of  the  present  session  of  Parliament,  a  clause  ought  to 
be  introduced  into  some  Irish  Act,  to  the  effect  that  no  such  mort- 
gage as  this  should,  in  the  event  of  the  bankruptcy  of  the  conusor 
of  a  judgment,  or  other  party  liable,  give  any  priority  over  the 
other  creditors  under  the  commission. 


(a)  4  Ir.  Eq.  Bep.  362 ;  Ibid,  109. 
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DUNSTER  V.  LORD  GLENGALL. 

(In  the  Rolls.)  ^pn720,  22. 

May  24. 

Ill  Easter  Term  1849,  Richard,  William  and  Henry  Sargeant,  ob-  An  equitable 

mortgagee,  by 

tained  a  judgment  against  the  Earl  of  Glengall,  for  the  penal  sam  of  deposit  of  Bail- 

waj  shares,  is 

£654. 10s.  Od.   On  the  2nd  of  February  ^851,  Lord  Glengall  deposited  entitled  to  pri- 

ori^  over   a 

with  Heniy  Stgrgeant,.  by  w^y  of  collateral  security,  the  certificates  prior  judg- 

of  twenty  shares  in  the  Waterford  and  Limerick  Railway  Company,  of  the  mortga- 

and  at  the  same  time  wrote  a  letter,  charging  the  shares  with  the  Sbtai^^an 

sum  due  on  foot  of  the  judgn^ent.  Si^^^i^f*^ 

The  petitioner,  William  Billiard  Dunster,  obtained  a  judgment  J"^?^  ^®  ?q5^ 

against  Lord  Glengall,  on  the  22nd  of  May  1848,  for  £289.  5s.  Id.  8.^^^*  «^^ 

On  the  2nd  of  May  1851,  the  petitioner  obtained  a  conditional  order,  mortgage. 

Quart — 
mider  the  3  &  4  Ftc,  c.  105,  s.  23,  that  the  said  shares  should  stand  Whether  the 

chained  with  the  sum  of  £289.  5s.  Id.,  and  £5.  19s.  6d.  costs.    Lord  Dearie  v.  Halt 

Glengall  filed  an  affidavit  as  cause  against  the  conditional  order,  Lpu^ie^  ^ 

which  was  made  absolute  on  the  2nd  of  June  1851.     The  affidavit  "i. equitable 

— ~'-~-nent  of 


stated  the  equitable  mortgage  to  Sargeant.  The  conditional  and  Railway 
absolute  orders  were  served  on  the  Railway  Company.  On  the 
10th  of  January  1852,  W.  H.  Dunster  filed  a  cause  petition,  praying 
an  account  of  the  sum  due  on  foot  of  the  judgment,  and  a  sale  of  the 
shares.  The  usual  order  was  made,  under  the  15th  section  of  the 
Court  of  Chancery  Regulation  Act,  1850;  and  on  the  9th  of  April 
1853,  Master  Brooke  made  a  decretal  order,  by  which  he  declared 
that  there  was  due  to  the  said  Henry  Sargeant  the  sum  of  £350. 
Ob.  3d.,  as  equitable  mortgagee  of  the  shares,  and  that  he  was  entitled 
to  the  same,  together  with  his  costs  in  the  matter,  in  priority  to  the 
demand  of  the  said  W.  H.  Dunster,  who  now  moved,  by  way  of  ap- 
peal, that  it  might  be  declared  that  H.  Sargeant's  demand  was  puisne 
and^^subsequent  to  the  petitioner's  demand  and  charge  on  the  said 
shares. 
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1 863.  Mr.  F.  A.  Fitzgerald^  for  the  motion. 

RolU. 
y     ■  y     ■  ^  The  petitioner  under  the  charging  order  obtained  a  spedfic  charge 

^  in  rem  on  the  shares,  which  H.  Sargeant  has  not.      The  letter  of 

oiiBNOALL.  the  2nd  of  February  1851  was  merely  an  equitable  contract  to  trans- 
AroMmeiU,  ^^^  ^  chose  in  action.  It  would  not  operate  as  a  transfer  untQ  notice, 
which  does  not  appear  to  have  been  given  to  the  Company :  Dearie 
V.  Hall;  Laveridge  ▼.  Cooper  (a).  The  doctrine  of  Whitworth  y. 
Gaugain  {b\  on  which  the  Master's  decision  seems  to  have  pro- 
ceeded, does  not  apply  to  a  chose  in  action,  because  the  title  of  the 
equitable  mortgagee  of  real  estate  is  complete  without  notice  to  the 
debtor.  The  equitable  mortgage  of  itself  gives  him  an  interest  in 
the  land  :  Jones  v.  Jones  (c) ;  Bogie  v.  Farrell  (d).  The  principle 
of  Whitworth  V.  Gaugain  is,  that  the  equitable  mortgagee  had  a 
complete  estate  in  equity.  That  principle  is  not  applicable  to  this 
case,  for  Sargeant  has  but  a  right  to  compel  Lord  Glengall  to  trans- 
fer the  shares.  Until  that  is  done  his  tiUe  is  incomplete ;  for  by 
the  20ih  section  of  the  Companies  Clauses  Consolidation  Act,  1845 
(8  Vic.  c.  16),  the  Company  are  not  bound  to  see  to  the  execution  of 
any  trust,  nor  on  the  other  hand  could  the  Company  compel  Sar- 
geant to  pay  calls :  Newrg  Railway  Company  y.  Moss  («). 

Mr.  Serjeant  Christian  and  Mr.  Hemphilly  in  support  of  the 
Master's  order. 

The  doctrine  oi  Dearie  ▼•  HaU  is  applicable  between  two  con- 
flicting assignees  only  ;  but  as  between  the  assignor  and  assignee,  the 
assignment  is  complete,  and  it  cannot  apply  to  a  mortgage  of  railway 
shares,  because  notice  to  the  Company  is  of  no  avaiL  But  suppose  it 
to  be  applicable,  two  things  are  essential  to  enable  the  judgment  cre- 
ditor to  avail  himself  of  it.  First,  it  must  appear  that  at  the  time  he 
obtained  his  equitable  charge,  he  had  no  notice  of  the  prior  equitable 
charge ;  secondly,  that  upon  obtaining  the  charge  he  completed  his 
title  by  serving  notice  on  the  Railway  Company.  Neither  ingre- 
dient is  found  in  this  cdse.   When  he  obtained  the  absolute  order,  he 

(a)  3Rti«8.  I.  (6)  1  Ph,728. 

(c)  6  Sim.  633.  (<0  12  CL  &  Fin.  740. 

(e)  14  Beav.  64. 
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had  notice  of  one  charge  by  the  affidavit  of  Lord  Glengall,  which         1853. 

JRoUs, 
disclosed  it    The  absolute,  and  not  the  conditional,  order  creates  the     ^-    ^     ■■ 


chai^ :  Bmrt  v.  Bernard  (a).    The  latter  is  merely  notice  to  the  ^^ 

party.  A  charging  ord^r  affects  only  the  interest  of  the  debtor,  and  GUCNOAiiL. 
therefore  does  not  interfere  with  the  rights  of  prior  incumbrancers:  Argumnu, 
ffulkes  V.  Daif  (i).  That  is  the  principle  of  Whitworth  v.  Gauguin 
-{€)•  At  the  time  the  charging  order  was  obtained,  Lord  Glengall 
was  entitled  to  nothing,  except  what  remained  after  payment  of  the 
equitable  mortgage,  and  the  charging  order  affects  only  the  property 
of  Uie  debtor.  Such  is  the  effect  of  the  Act  as  to  real  estate  under 
the  22nd  section :  Evans  v.  Evans  (d) ;  and  the  language  of  the 
2drd  section  is  the  same  in  all  material  parts.  Ex  parte  Dohson 
{e)%  Duncufi  v.  Albeeht  (/) ;  Bearcliffe  v.  Dorington (g)  ;  Hyde  v. 
Atkinson  (A)  ;  Williams  v.  Craddock  (i)  ;  Rochard  y.  Fulton  (A); 
Mtlntyre  ▼.  Connell  (/) ;  Fowler  v.  Churehill  (m),  were  also  cited. 

Mr.  Norman^  in  reply. 

A  chose  in  action  cannot  be  completely  transferred  until  notice  is 
given,  and  the  notice  must  be  direct,  and  not  constructive  or  im- 
plied: Jones  V.  Gibbons  (n) ;  Thompson  v  Spiers  (o).  The  135th 
section  of  the  Companies  Clauses  Consolidation  Act,  1845,  contains 
provisiona  as  to  the  manner  of  serving  notice  on  the  Company ;  but 
until  notice  is  served,  the  matter  rests  on  personal  contract,  which  no 
doubt  may  be  enforced.  But  it  is  the  notice  which  attaches  the 
thing,  and  makes  the  debtor  a  trustee.  That  doctrine  does  not  apply 
to  real  estate,  because  there  the  contract  is  complete,  and  transfers 
an  estate :  Wiltshire  v.  Rabbits  (jp)  ;  Foster  v.  Blaekstone  (q).  Both 
Che  conditional  order  and  the  absolute  order  were  served  on  the 

(a)  3  Dr.  &  W.  464.  (6)  10  Sim.  41. 

(c)  1  Ph.  72a  (<0  2  It.  Chan.  Rep.  242. 

(0  Mont.  Dea.  &  De  G.  685.  (JJ  12  Sim.  189. 

ig)  14  Jar.  1101.  (A)  2  Ir.  Chan.  Bep.  246. 

(0  4  Sim.  816.  (A)  7  Ir.  £q.  Bep.  131. 

(0  IS  Law  'Hmes,  24.  (m)  11  M.  &  W.  57. 

(n)  9  Ves.  407.  (o)  13  Sim.  469. 

(p)  14  Sim.  76.  (?)  1  M.  &  K.  497. 
VOL.  3.  -  7 
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Compaqj.    It  is  tbe  former  which  oreates  the  ehaiige  under  the  23rd 
sectioO)  which  is  essentially  different  from  thei&2n44'  ^ 

The  Masteb  of  the,  RouLiS^i. 

This,  was  a  motion  by  way  of  appeal  from  an  order  of  Master 
Bropke^,  The  notice  prayed  that  the  order  ^might  be  aetaside^xir 
yariedy  bo  far  as  it  declares  that  Henry  Sargeant^  therein  named,  is 
entitled. to  the  sum. of  £350.  Qs.  Sd-^as  equitable  mortgagee' of  the 
twenty  shares  standing  m  the  name. of  the  respondeatir  the  Eari  of 
Gleagall,  in  the  .books  of  the  Compaay  called  the  Waterfbrd  and 
Limerick  Railway  Company. 

The  petition  in  the  matter  was.  filed  under  the  .Chancery  Regular 
tion  Act,,  and  an  order  of  reference  was  made  to  the  Mastery  under 
the  15th  section  of  the  Act.  ,  The  Master  mada  a  decretal tHrder. on 
the  24th  of  March^  and  the  present  motion  is  made^  way  of  appeal 
from  that  order.  Thie  facts  of  the  case  are  shortly  these : — Henry 
Sargeant,  in  whose  favour  the  Master  has  decided,  obtained  a  letter 
from  Lord  Glengall,  bearing  date  the  2nd  of  February  1851,  which 
is  in  these  terms : — 

**  Deab  Sir — I  hereby  charge  my  shares  in  the  Waterford  and 
Limerick  Railway  Company  with  the  sum  of  £316.  4s.  Od.,  which 
I  acknowledge  myself  indebted  to  you,  and  I  deposit  said  shares  with 
you  by  way  of  equitable  mortgage,  as  collateral  security  for  the 
above  debt."  (Signed)  "  Glengall.*' 

That  letter  is  directed  to  Henry  Sargeant,  Esq.    In  Easter  Term 

1849,  Mr.  Sargeant  had  obtained  a  judgment  against  Lord  GlengalL 

The  petitioner's  rights  are  these  : — He  obtained  -  a  judgment 

against  Lord  Glengall  on  the  22nd  of  May  1848;  of  course  that 

judgment  was  not  a  charge  on  the  shares,   and  no  priority  was 

gained  by  reason  of  the  judgment.    However,  on  the  2nd  of  May 

1851,  the  petidoner  obtained  a  conditional  order,  under  the  3  &  4 

ViCy  c.  105,  s.  23,  charging  those  shares.    That  order  was  made 

absolute  on  the  2nd  of  June  1851. 

The  Master  has  decided  that  Henry  Sargeant,  the  equitable  mort- 
gagee of  the  shares,  has  priority.  I  am  of  opinion  that  the  .Master 
was  right. 
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It  waB^eoBleoded  on  tho^pavt  of  Che  petitioner,  that  Mr.  Sergeant        1953. 
was.the  asngsee  of  a  ehoae  miaction,  and  thai  having  omitted  to     «w-«v--L^ 
give  notice  to  the  Waterford.  and  Limerick  Railway  Company,  of  the  ^ 

letter  of  the  Jilarl  of  Glengall,  of  the  2nd  of  February  1 851,  die  peti-  clenoaix. 
tioner)  acoording  to  the  Ime  construction  of  the  3  &  4  of  Tke^ueen^  judgfAent. 
c  105,  c.  23»  obtained  priority  by  the  charging  order^  which,  H  is 
said,  bad  the  aame  offset  as  if  the  petitioner  had  obtained  an' equit- 
able assignment  of  the  diares  subseqwnKly  to  the  date  of  the  letter 
firom  Lord  Glengall  to  Mr*  Sargeant»  and'  had  given  notice  to  ^e 
Railway  Conqpany  of  such  equitable  assignment. 

There  is  no  doubt  of  the  rule  that,!  in  order  to  peHect  a  ^alid  fts- 
ognment.of  a  chose  in  action,  it  is  neoesiary,  as  against  a  subsequent 
assignee  for.iraUie  or  the  assignee  in  bankruptcy,  to  give^  notice*  to 
the  trustee  of.  the,  fund ;  otherwise  the  incumbrancer,  who  ^rst  gives 
notice^  or  the  ass^;nee  in  bankruptcy,  will  be  preii5rred«  DearU  v. 
HaU  (a)  ;  Loveridge  ▼.  Cooper  (b)  ;  Eity  y.  Bridges  («).  In 
Dearie  ▼•  Mallf  Sir  T«  Plumer  said  :-^*^l  admits  that,  if  you  mean 
to  rely  on  contract  with  the  individual,  yoa  do  not'  need  to  give  no- 
tice: from  the  moment  of  the  contract,  he  with  whom  yon  are  dei^g 
is  personally  bound.  But  if  you  mean  to  go  further^  'and  to  make 
your  right  attach  upon  %he  thing  whieb  is  the  subject  of  the  con- 
tract, it  is.  necessary  to  give  notice ;  and  unless  notice  is  given,  you 
do  not  do  that  which  is  essential  in  all  casee  of  transfer  of  personal 
^ivoporij/'  In  a  subsequent  part  of  the  judgment,  Sir  T.  Plumer 
says : — **  It  is  true  that  a  chose  in  action  does  not  admit  of  tangi- 
ble actual  possession  9  but  in  R^all  v.  Bowles  the  Judges  held  that, 
in  the  case  of  a  :chose  in  action,  you  must  do  every  thing  towards 
having  possession  winch  the  sul]^t  admits ;  you  must  do  that  which 
is  tantamount  to  obtaining  possession,  by  placing^  every  person  who 
has^aa  equitable  or  legal  interest  in  the  matter  under  an  obligation 
to  treat  it  as  your  property.  Fon  this  purpose,  you  must  give  notice 
to  Ihe  l^al  holder  of  the  fund ;  in  the  case  of  a  debt,  for  instance, 
notice  to  the  debtor  is  for  many  purposes  tantamount  to  pospession. 
If  you  omit  to  give  that  notice,  you  are  guilty  of  the  samef  degree 

(a^  3Russ.  1.  (6)Thid,  30. 

(c)  2  Y.  ft  C,  C.  C.  486. 
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1853.        and  species  of  neglect  as  he  who  leaves  a  personal  chattel,  to  which 

>*    y      '     he  has  acquired  a  title,  in  the  actual  possession  and  under  the  abeo* 

^^  lute  control  of  another  person."  Again : — ^^  Notice  then  is  necessary 

GLEiroALL.  to  perfect  the  title,  to  give  a  complete  right  in  rem^  and  not  merely 
Judyment,  ^  right  against  him  who  conveys  his  interest.  If  you  are  willing 
to  trust  the  personal  credit  of  the  man,  and  are  satisfied  that  he  will 
make  no  improper  use  of  the  possession  in  which  you  allow  him  ta 
remain,  notice  is  not  necessary,  for  against  him  the  title  is  per- 
fect without  notice ;  hut  if  he,  availing  himself  of  the  possession  as  a 
means  of  ohtaining  credit,  induces  third  persons  to  purchase  from 
him  as  the  actual  owner,  and  they  purchase  from  him  as  the  actual 
owner,  and  they  part  with  their  money  hefore  your  pocket  convey- 
'  ance  is  notified  to  them,  you  must  be  postponed.  In  being  postponed, 
your  security  is  not  invalidated ;  you  had  priority,  but  that  priority 
has  not  been  followed  up,  and*you  have  permitted  another  to  acquire 
a  better  title  to  the  legal  possession." 

The  cases  of  Dearie  v.  Holly  and  Laveridge  v.  Cooper^  were 
afWwards  affirmed  by  Lord  Lyndhurst  (3  Russ.  48),  who  observed, 
that  in  cases  like  the  present,  the  act  of  giving  the  trustee  notice 
was  in  a  certain  degree  taking  possession  of  the  fund.    It  was  going 

*  as  far  towards  equitable  possession  as  it  was  possible  to  go;  for  after 

notice  given,  the  trustee  of  the  fund  becomes  a  trustee  for  the  as- 
signee, who  has  given  him  notice. 

In  the  case  of  Etfy  v.  Bridges^  where,  by  reason  of  the  death  of 
a  person,  in  whose  name  stock  was  standing,  without  legal  personal 
representatives,  there  was  no  trustee  to  whom  notice  could  be 
given,  it  was  held  by  Vice-chancellor  Knight  Bruce,  that  a  second 
incumbrancer,  without  notice  of  the  first,  by  serving  a  writ  of  dis- 
tringas on  the  Bank  of  England,  thereby  gained  priority.  The  same 
principle  has  been  applied  in  the  case  of  persons  obtaining  equitable 
assignments  of,  or  charges  upon,  a  fund  in  Court.  In  such  case  the 
party  who  obtains  the  first  stop  order  gains  priority :  Greening  v. 
Bechford  (a) ;  Swayne  v.  Swayne  (b).  According  to  Mr.  Daniel 
and  Mr.  Smithy  in  their  works  on  Chancery  Praeiicey  the  stop  order 
however  must  be  lodged  with  the  Accountant-Greneral,  in  order  to 

(a)  5  Sim.  195.  (b)  11  Beav.  463. 
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gain  prioritj  therebj.    The  necessity  of  lodging  the  order  with^the        1853. 

BoO$, 
Accoantant-General  has  not  been  raised  or  decided  in  this  country,     ^—   y     ■■'> 

so  far  as  I  am  aware. 

The  petitioner's  Counsel  contended  that  the  same  principle  is  ap-    glbitoaij:/. 
plicaUe  where  a  judgment  creditor  obtains  a  charging  order,  under     judgmem. 
the  3  &  4  of  The  Queen,  c  105,  s.  23 ;  and  that  he  has,  by  such 
charging  order,  gained  priority  over  Uie  equitable  claim  of  Mr.  Sar- 
geanty  under  the  letter  of  the  2nd  of  February  1851,  the  latter  not 
luiviDg^ven  notice  to  the  Railway  Company  of  such  letter. 

The  23rd  section  of  the  '3  &  4  of  The  Queen,  c  105,  incorporated 
(the  provisions  of  the  1  &  2  of  The  Queen,  c.  110,  s.  14,  and  the 
3  &  4  of  The  Queen,  c.  82,  s.  1,  the  statutes  in  force  in  England  in 
relation  to  charging  orders. 

It  appears  to  me  that  the  Master  was  right  in  deciding  that 
Mr.  Sargeant  has  priority. 

It  is  to  be  kept  in  mind  that,  previously  to  the  statute,  there  was 
no  mode  by  which  Government  stock,  or  shares  in  public  com- 
panies, could  be  taken  in  execution  at  Law,  or  made  liable  by 
proceedings  in  Equity,  to  the  demand  of  a  creditor  (a).  I  apprehend 
that  the  object  of  the  statute  was  to  remedy  this  defect  in  the  law  ; 
and  accordingly  it  provides  that  the  charging  order  shall  entitle  the 
judgment  creditor  to  aU  such  remedies  as  he  would  have  been 
entitled  to  if  such  charge  had  been  made  in  his  favour  by  the  judg- 
ment debtor ;  and  with  respect  to  stock,  shares,  &c.,  standing  in  the 
name  of  the  Accountant-General,  the  order  is  to  have  no  greater 
effect  than  if  the  judgment  debtor  had  charged  the  stock,  funds, 
shares,  &c.,  in  favour  of  the  judgment  creditor.  Now  it  is  dear  that 
the  assignee  of  a  chose  in  action,  assigned  by  an  instrument  which  is 
available  only  in  equity,  must  take  subject  to  all  equities  which 
subsist  against  the  assignor  {b) :  and  if  a  judgment  debtor  charges 
stock  or  shares  at  different  times  in  favour  of  two  parties,  the  second 
incumbrancer,  until  he  gives  notice,  takes  subject  to  the  claim  of 
the  first ;  and  notice  must  be  given  to  the  trustee  of  the  fund,  in 
order  to  entitle  the  second  incumbrancer  to  acquire  priority.     The 


(a)  Bank  of  England  v.  Lunn  (15  Vee.  577) ;  McCarthy  v.  GooW(l  B.  &B. 

(6)  See  the  cases  referred  to  in  Select  Casee  in  Chancery,  2nd  edition,  by  Stewart 
MacNaghten,  pp.  118,  119;  and  see  \5  Beavan,  118. 
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i853.        first  incumbrmnoer'a  claim  is  valid  as  against  the  debtor,  and  19 
Boils. 
^■■■v  »f     also  valid  as . against  the  second   inonmbrancer  until  the  latter 

^^  acqaires  pnontj  by  giving  notice.     The  statute  in   terms  onij 

4JLXNOAI.L.    gives  the  same  right  to  the  judgment  creditor,  who  obtains  the 

Judgmmt,      charging  order,  as  if  such  charge  had  been  made  in  his  lavour  hj 

the  judgment  debtor.    The  petitioner's  Counsd  in  effect,  require 

that  I  should  insert  the  further  words  in  the  statute  :-^*^  And  as 

if  the  judgment  creditor  had  given  notice  of  such  .charge.''     It 

is  to  be  .observed  that  there  is  a  pisdn  distinction  .between   the 

assignee  of  a  chose  in  action,  who  advancea  his  money  on  the 

faith  of  the  assignor  being  the  actual  owner,  and  a  judgment 

creditor.    The  object  of  the  statute,  as  to  the  latter,  appeaia  to 

have  been  to  remedy  the  defect  in  the  law  to  which  I  have 

adverted,  that  stock  and  shares  could  not  be  taken  in  execution  at 

Law,  or  attached  by  any  proceeding  in  Equity. 

It  is  said  that  the  Master  referred  to  the  case  of  WkUworih  v. 
Gaugain  ;  but  it  was  not  explained  by  Counsel  in  what  way  that 
case  was  applicable.  However  it  is  probable  that  the  Master 
considered  that,— ^as  it  was  decided  in  that  case  that  an  equitable 
mortgagee  has  a  right  in  equity  to  enforce  his  security  against 
the  title  of  a  creditor  under  a  subsequent  judgment, .  although 
the  latter  may  have  acquired  the  legal  seisin  and  possession  of  the 
land  under  an  elegit,  without  notice  of  the  mortgage*— on  the 
same  principle  a  judgment  creditor,  who  has  obtained  a  charging 
order  against  stock  or  shares,  was  not  intended  by  the  statute  to 
acquire  thereby  any  greater  right  to  Uie  stock  than  the  debtor 
himself  had  therein ;  and  as  against  the  debtor  (Lord  Glengall) 
the  letter  of  the  2nd  of  February  1851  was  clearly  binding. 

That  view  appears  to  be  in  accordance  with  the  language  of 
the  statute,  the  Court  adding  nothing  to  it,  and  interpreting  the 
words  according  to  their  grammatical  construction: — and  auch 
appears  to  be  in  the  present  case  the  proper  construction,  having 
regard  to  the  rule  of  construction  of  statutes  laid  down  by  Judge 
Burton,  in  Warhurtan  v.  Ivie,  and  cited  and  approved  of  by  Baron 
Parke,  in  Doldenay  v.  Colt  (a),  and  by  Lord  Justice  Bruce,  in  Guh- 

(a)  1  TjT.  &  Gr.  334. 
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4n^  ^  Pinniger  (a).    Judge  Barton  said: — ^* I  apprehend  it  to  be         1853. 
a  rule  in  the  eonstrqeiion  of  statutes  that,  in  the  first  instance,  the     n,    ^  *■/ 
grammatical  sense' of  the  words  is  to  be  adhered  to.    If  that  is  con- 
trary to,  or  inconsistent  with,  any  expressed  intention,  or  any    olehoai^l. 
declared  purpose  of  the  statute,  or  if  it  would  involve  any  absurdity,     j^tUmeiu. 
repugnance,  or  inc^msistency  in  its  different  'provisions,  the  gram- 
matidd  sense  must  then  be  modified,  extended  or  abiidged,  so  as 
to  avoid  such  an  inconvenience,  but  no  further.'' 

Since  this  case  was  argued,  the  case  of  Beareliff  v.  Darington^ 
which  -was  cited  from  The  Jurist^  has  been  published  in  4  De  G. 
andSm^  p.  122.    In  that  case,  real  and  personal  property  had  been 
devised  and  bequeathed  upon  trust  for  sale,  and  for  distribution  of 
the  residue  (after  payment  of  debts,  and  subject  to  an  annuity  given 
by  the  wiU)  among  the  children  of  the  annuitant.     One  of  the  chil- 
dren, W.  P.  Dorington,  created  incumbrances  by  assignments  of 
June  1837  and  October  1838,  in  favour  of  Mr.  Doubledi^,  and  by 
assignments  in  Deoember  1844  and  October  1845,  to  Mr.  Satchwell. 
On  the  27th  of  April  1846,  a  judgment  was  obtained  by  Mr.  Jen- 
kins.   The  real  estates  were  ordered  to  be  sold  in  1845.  They  were 
sold,  and  the  proceeds  were  invested  in  £3  per  cent,  consols.    On 
the  loth  of  November  1848,  Jenkins  obtained  an  order  charging 
one-fifth  of  the  cash,  under  the  1  &  2  Ftc.,  c  110,  s.  14,  and  3  &  4 
Ftc,  c  82,  8.  1.    The  same  argument  was  used  before  Sir  Knight 
Bruce  in  that  case  as  was  used  before  me.    It  was  contended  on  be- 
half of  the  judgment  creditor,  that  when  he  obtained  his  charging 
order,  no  other  party  had  obtained  a  stop  order,  or  taken  any  pro^ 
oeedings  with  reference  to  the  fund  in  Court   The  Vice-chancellor, 
however,  said : — '*  It  does  not  appear  to  me  that  Etty  v.  Bridget 
was  incorrectly  decided,  but  I  am  certainly  not  satisfied  of  its  appU- 
cability  to  the  present  case.     In  the  first  place,  I  doubt  very  much 
whether  Mr.  Jenkins  is  entitled  to  all  the  same  rights  as  if  he  had 
been  a  purchaser  by  particular  contract  for  value :  he  is  not  in  this 
situation.    He  claims  as  a  judgment  creditor  under  the  Act  1  &  2 
Ftc,  c  110,  s.  13,  which  provides,  that  every  judgment  creditor 
shall  have  such  and  the  same  remedies  in  a  Court  of  Equity  against 

(a)  1  De  G.  M'N.  &  G.  505. 
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1853.        the  hereditaments  so  charged  by  yirtae  of  this  Act,  or  any  part 
J^V*'    '     thereof,  as  he  would  be  entitled  to  in  case  the  person  against  whom 
DUHSTEB     g^^j^  judgment  shall  have  been  so  entered  up  had  power  to  charge 
ouBNOAix*    the  same  hereditaments,  and  had,  by  writing  under  his  hand,  agreed 
Judammu       ^  charge  the  same  with  the  amount  of  such  judgment  debt  and  in- 
terest thereon.  I  doubt  whether  this  provision  enables  him  to  obtain 
more  than  his  debtor  had  at  the  time  fairly  to  dispose  of.    I  do  not, 
however,  think  it  necessary  to  decide  the  point.**    It  appears  to  me 
that  the  opinion  thus  expressed  by  Sir  Knight  Bruce  is  correct, 
and  that  Lord  Giengall  having,  by  the  letter  of  the  2nd  February 
1851,  granted  an  equitable  charge  on  the  shares,  his  judgment  cre- 
ditor did  not  obtain  by  the  charging  order  more  than  Lord  Giengall 
had  at  the  time  fairly  to  dispose  of. 

I  shall  therefore  affirm  the  Master's  order. 
It  was  assumed  in  the  argument  of  this  case,  that  if  a  second 
assignment  had  been  made  of  the  shares,  priority  could  have  been 
gained  by  service  of  notice  on  the  Company  by  the  second  assignee. 
I  have  not  seen  the  special  Act  of  the  Waterford  and  Limerick  Rail- 
way Company ;  but  if  it  embodies  the  Companies  Clauses  Consolida- 
tion Act,  1845,  the  Company  are  not  bound  to  recognise  any  trust, 
according  to  the  20th  section  of  that  statute.  If  so,  the  doctrine  of 
Dearie  v.  HaU  would  perhaps  be  inapplicable  to  the  railway  shares, 
as  the  Company  could  not,  by  the  service  of  any  notice,  be  made 
trustees  for  the  equitable  assignee  of  shares.  It  is  not,  however, 
necessary  that  I  should  offer  any  opinion  upon  that  question  in 
the  present  case. 
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1854. 
RoUm. 


In  the  Matter  of 

THE  RENEWABLE  LEASEHOLD  CONVERSION  ACT, 

ffx  parte  SAMUEL  KNOX,  PeHtianer.  1853. 

Dec  3. 

1854. 
(In  the  RoUs.J  •^««-^2.  21, 

Feb.'\4. 

Ih  this  case  a  petition  was  presented  by  Samuel  Knox,  Esq.,  under  Constmction 

of  the  6th  see- 
the provisions  of  the  Renewable  Leasehold  Conversion  Act  (12  &  don  of  the 

Beoewable 
13  of  The  Queen^  c.  105,  s.  22),  against  the  respondents,  the  Society  Leaaehold 

of  the  Grovemor  and  Assistants,  London,  of  the  New  Plantation  in  ^ct. 

Ulster,  within  the  realm  of  Ireland,  commonly  called  the  Irish  ^^^^  ^^ 

Society,  mraying  that  a  grant  in  fee-farm  might  be  executed  under  seised  in  fee- 
simple  of  the 

the  provisions  of  the  said  Act  by  the  respondents  to  the  petitioner,  rerersioii,    he 

is  entitled  to 

of  the  messuage,  lands  and  tenements  demised  by  the  lease  in  the  compensation 

under  the  5th 

petition  mentioned,  which  lease  bore  date  the  29th  of  September,  section  of  the 

1830;  and  further  praying  the  usual  consequential  directions.        conversion   of 
The  petition  stated   that  the  respondents,  the  Irish  Society,  ^^  ^^^^ 
were,  in  and  previously  to  the  year  1767,  seised  in  their^  demesne  ^^^^^^ 
as  of  fee  <^  and  in  the  town  and  liberties  of  Coleraine,  in  the  county  '^^^ 
of  Londonderry,  and  of  the  lands  therein  comprised. 

That  in  or  about  that  year,  the  said  Society,  in  order  to  improve 
their  property  in  the  said  town  and  liberties,  and  to  promote  the 
outlay  of  money  on  building  on  the  lands  demised,  granted  to  most 
of  &eir  tenants  leases  of  their  several  holdings  within  the  said  town 
and  liberties,  with  covenants  in  such  leases  for  the  perpetual  renewal 
thereof  and  that  such  leases  were  grunted  on  terms  very  favourable 
to  the  said  Society,  and  at  a  large  increase  of  the  former  rent  of 
such  holdSogs. 

The  petition  fHirther  stated  that  at  or  about  the  time  and  under 

the  circtunstanoes  aforesaid,  the  Irish  Society  granted  a  certain  lease 

ei  the  premises  particularly  mentioned  and  d^cribed  in  the  lease  of 

the  29th  of  September  1830,  in  the  petition  thereinafter  n^entioned, 
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for  a  term  of  three  lives  and  twenty-eight  years  conennent,  with  a 
covenant  in  such  lease  for  the  perpetual  renewal  of  the  term  thereby 
granted ;  but  that  said  lease  having  been  long  since  surrendered  to 
the  said  Society,  upon  a  renewal  thereof  the  petitioner  was  unable 
to  state  the  exact  date  thereof. 

The  petition  further  stated  that  renewals  of  the  said  original 
lease  were  made  from  time  to  time  by  the  said  Society ;  and  that, 
amongst  others,  a  renewal  thereof  was  made  to  ^ne  James  Nesbitt, 
by  indenture,  bearing  date  the  1st  of  August  1817. 

The  petition  fnrther  stated  that  all  the  interest  under  the  said 
original  lease,  and  the  subeequ^it  renewals  thereof,  was^  in  and 
previously  to  the  year  1830,  vested  by  mesne  assignments  thereof 
in  the  petitioner. 

These  statements  in  the  petition  were  unsupported  by  any  evi- 
dence, except  a  recital  in  the  lease  hereinafter  n^xt  menticme^  that 
such  lease  was  made  to  the  petitioner  in  consideration  of  the  sur- 
render of  a  lease  bearing  date  the  Ist  of  August  1817. 

The  petition  further  stated  the  indenture  bearing  date  the  29tb 
of  September  1830,  which  indenture  was  made  between  the  respond- 
ents (the  Irish  Society)  of  the  one  part,  and  the  petitioner  of  tho 
other  part^  whereby  the  said  respondents,  for  certain  considerations, 
and  amongst  others,  in  consideration  of  the  surrender  of  the  said  lease 
of  the  1st  of  August  1817>  granted,  demised,  re-leased,  &q.^  to  the 
said  Samuel  Knox  the  petitioner  (in  his  actual  possession  bdng,  by 
virtue,  &c.),  and  to  his  heirs  and  assigns,  all  that  messuage,  lands 
and  tenements  (particularly  mentioned  and  described  in  sud  inden- 
ture) except  and  always  reserved  out  of  the  said  grant  and  demise — 
(then  followed  an  exception  of  mines,  &c.),  to  hdd  to  the  said  Samuel 
Knox,  his  heirs  and  assigns,  for  and  during  the  natural  lives  oC 
Prince  Leopold  of  Saxe  Coburg,  Hugh,  Duke  of  Northumberland 
and  Sir  Robert  Peel,  Bart.,  and  the  life  of  the  survivor  of  them  the 
said  lives ;  and  in  case  all  the  said  three  lives  should  happen  to  die 
before  the  expiration  of  the  term  of  twenty-eight  years,  to  commence 
and  be  computed  from  the  29th  of  September  1830,  then  to  have^ 
and  to  hold  all  and  singular  the  said  messuage,  lands  and  tenements^ 
&c.  (except  as  before  excepted),  to  the  .8aid.Samud  Knox,  his  exe<^ 
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cotorSy  administrators  and  asttgns,  for  and  during  all  the  residue 
and  remainder  of  the  said  term  of  twentj-eight  years,  to  comm^ce 
and  be  computed  as  aforesaid,  that  should  be  to  come  and  unexpired 
at  the  time  ^f  the  death  of  the  survivor  of  them  the  said  lives ;  the 
said  Samuel  Knox  (the  petitioner),  his  heirs,  executors,  administra^ 
tors  and  assigns,  yielding  and  paying  therefor  and  thereout  yearly, 
and  every  year'  during  ihe  continuance  of  the  term  thereby  granted, 
to  the  said  Society  and  their  assigns,  the  dear  yearly  rent  or  SU19  of 
411.  128.  7d^  of  kwfol  money  of  Great  Britain,  on  every  25th  of 
March  and  29th  of  September,  by  even  and  equal  portions ;  and 
abo  yielding  and  paying  therefor  and  thereout,  at  Uie  end  or  expira* 
tion  of  every  sev^i  years  of  the  term  thereby  granted,  to  be  computed 
from  the  29th  day  of  September  1830,  during  the  continuance  of  the 
said  demise,  unto  the  said  Society  or  their  assigns,  the  additional 
mat  or  sum  of  £11.  128.  7d.,  of  lawful  money  of  Great  Britain,, 
together  with  the  sum  of  three  guineas  of  the  like  moiley,  as  and  for 
the  fees  of  the  secretary  of  the  said  Society  for  the  time  being — the 
said  additional  rent  and  secretary's  fees  to  be  paid  on  the  29th  of 
September  next  after  the  expiration  of  every  seven  years  of  the 
tenant's  estate  thereby  granted — ^the  first  payment  of  the  said  addi- 
tional rent  and  aecretary's  fees  to  be  made  on  the  29th  of  September 
1837*  Clauses  of  distress  and  re-entry  then  followed ;  and  also 
covenants  by  the  petitioner  for  himself,  his  heirs,  executors,  admin* 
istratora  and  assigns,  to  pay  the  rent,  and  to  pay  all  taxes,  &c.f  to 
be  imposed  on  the  demised  premises,  or  upon  the  Irish  Society  as 
landlords  thereof,  and  also  to  keep  the  demised  premises  in  repair. 

There  were  certain  special  covenants  in  the  lease,  which  did  not 
appear  to  be  material  to  the  question  which  arose  in  the  case ;  and 
amongst  others,  the  covenants  mentioned  in  the  1 1th  section  of  the 
Renewable  Leasehold  Conversion  Act. 

The  lease  then  contained  a  covenant  in  the  following  terms :—« 
^  And  the  said  Society,  for  themselves  and  their  assign^,  do  hereby 
fiirther  covenant,  promise,  grant  and  agree,  to  and  with  the  said 
Samuel  Knox,  his  heirs,  executors,  administrators  and  assigns^  that 
the  said  Samuel  Knox,  bis  heirs,  executors,  administrators  and 
assigns,  well  and  truly  paying  the  said  reserved  yearly  rept  of 
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£11.  12s.  Td.,  and  the  said  reserved  septennial  rent  of  £11.  128.  Td, 
with  the  said  septennial  sum  of  three  guineas,  on  the  days  and  at 
the  times  herein  before  limited  and  appointed  for  the  payment  of  the 
same  respectively,  without  any  deduction,  defalcation  or  abatement 
whatever,  and  keeping  and  performing  all  and  singular  the  cove- 
nants and  agreements  herein  before  reserved  and  contained,  on  his 
or  their  parts  to  be  paid,  kept  and  performed;  they,  the  said  Society, 
or  their  assigns,  upon  the  request  of  the  said  Samuel  Knox,  his 
heirs,  executors  or  assigns,  and  upon  his  or  their  surrender  of  this 
present  indenture  of  lease,  shall  and  will,  at  or  immediately  after  the 
end  or  expiration  of  twenty-one  years,  to  commence  and  be  com- 
puted from  the  29th  of  September  1830,  or  in  case  all  of  the  said 
lives  in, these  presents  named  shall  die  within  the  term  of  twenty- 
one  years,  to  be  computed  as  aforesaid,  then  within  nine  months 
after  the  death  of  the  survivor  of  them,  make  out  and  grant  unto 
the  said  Samuel  Knox,  his  heirs  and  assigns,  or  to  such  person  or 
persons  as  he  or  they  shall  appoint,  his  or  their  heirs  and  assigns, 
a  new  indenture  of  lease  of  all  and  singular  the  premises  hereby 
demised,  or  intended  to  be  demised,  and  of  all  such  erections  and 
buildings  as  shall  then  be  erected  or  standing  thereon,  or  on  any 
part  thereof,  with  their  and  every  of  their  appurtenances,  for  and 
during  the  natural  lives  of  such  three  persons  as  he  or  they  shall 
nominate  for  that  purpose,  and  for  a  term  of  twenty-eight  years 
concurrent  with  the  said  three  lives,  at  and  under  the  yearly  rent 
and  septennial  rent,  with  secretary's  fees  as  aforesaid,  to  be  made 
payable  half-yearly,  on  the  feast  days  or  times  (25th  March  and 
29th  September)  aforesaid,  the  first  half  year  of  the  said  yearly  rent 
to  be  made  payable  on  such  of  the  said  feast  days  as  shall  first  and 
next  happen  after  the  commencement  of  such  new  lease ;  which  said 
new  lease  shall  contain  all  and  every  the  covenants,  clauses,  provi- 
sions, conditions  and  agreements  herem  expressed  or  contained,  as 
well  on  the  part  of  the  said  Society,  or  their  assigns,  as  on  the  part 
of  the  lessee  or  lessees  in  such  new  indenture  of  lease  to  be  named. 
Ids  or  their  heirs,  executors,  administrators  and  assigns ;  so  as  the 
lessee  or  lessees  in  such  new  indenture  of  lease  to  be  named  do  seal 
and  deliver  two  counterparts  thereof  to  the  said  Society,  or  their 
assigns,  and  do  at  the  same  time  pay  off  and  discharge  unto  the  said 
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Sode^y  or  their  aasigns,  or  their  agent  or  secretMrjr  for   the  time        IM4. 

beiBgy  an  arrealY,  if  anj,  then  doe  of  the  laid  yearly  rent»  septennial    ^ ^-^^ 

JEji  parte 
rent  and  secretary's  fees:   provided  nevertheless,  and  it  is  hereby       knox. 

expressly  deelared  iind  agreed,  by  and  between  the  said  parties  to 
these  presents,  that  if  snch  request  for  a  new  lease  shall  not  be 
made,  and  the  said  yearly  and  septennial  rent  and  secretary's  fees 
shallSnot  be  paid  off  and  discharged  as  aforesaid  within  the  space  of 
six  months  next  after  the  expiration  of  the  said  term  of  twenty-one 
years,  w  in  ease  of  the  death  of  all  the  ee$im  que  vies  within  the 
sud  term  of  twen^-one  years,  then  within  the  space  of  six  months 
next  after  the  death  of  the  survivor  of  the  said  cestui  que  trtat,  then 
and  in  such  case  the  said  Samuel  Knox,  his  heirs  or  assigns^  or  any 
of  them,  shall  not  be  entitled  to  any  renewal  by  virtue  of  any  oove- 
nant  or  agreement  herein  contained,  or  otherwise  howsoever,  but 
shall  forfeit  and  lose  all  tenant-right,  and  be  for  ever  foreclosed 
and  be  barred  therefnMn,  any  thing  herein  oontained,  or  any  usage, 
custom  or  practice  to  the  oontrary  thereof,  in  anywise  notwithstand- 
ing— provided  nevertheless,  and  it  is  hereby  agreed  and  decUored  to 
be  the  true  intent  and  meaning  of  these  presents,  and  of  the  .parties 
hereto,  that  the  term  and  estate  hereby  granted,  or  intended  to  be 
renewed  as  aforesaid  shall,  in  the  manner  and  upon  the  terms  and 
conditions  herein  before  specified,  and  not  otherwise,  be  renewable 
fiwr  ever." 

The  petition  then  stated  that  the  petitioner  entered  into  posses- 
&<m  of  the  said  messuage,  lands  and  premises,  under  and  by  virtue 
of  the  said  indenture  of  demise,  and  was  absolutely  seised  and 
possessed  of  all  the  estate  and  interest  thereunder,  and  of  the  benefit 
of  renewal  thereunder. 

That  the  life  of  the  said  FHnce  Leopold  of  Saxe  Coburgh  was  still 
subsisting,'  and  that  the  petitioner,  being  desirous  to  obtain  a  grant 
in  fee-farm  of  the  said  messuage,  lands  and  premises,  under  the  pro- 
visi<ms  of  the  said  Renewable  Leasehold  Conversion  Act,  presented 
his  memorial  to  the  said  Society,  who  were  the  owners  of  the  rever^ 
sion  of  the  said  premises,  requiring  such  fee-farm  grant,  and  oflbring 
to  pay  the  solicitor  of  the  said  Society  for  the  costs  of  preparing  the 

me. 

That,  in  reply  to  such  application  of  the    petitioner,  William 
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Green,  the  agent  of  the  said  Society,  imite  and  aent  to  the  peti- 
tioner a  letter,  bearing  date  the  2nd  of  Jnlj  1863,  which  waa  in 
the  words  and  figures  following :-— > 

**SsM — ^Tonr  memorial,  praying  for  a  fee-&rm  grant  ot  jomr 
holding  in  Coleraine,  was  taken  into  consideration  by  the  court  of 
the  Honorable  the  Irish  Society,  held  on  the  28th  ultimo,  and  it  waa 
resdyed  thereon,  that  no  grant  in  fee  be  made  by  the  aaid  Society 
until  after  the  decision  in  the  House  of  Lords  in  the-  case  of  the 
Marquis  of  Donegal,  as  to  the  compensation  which  the  owners  of  the 
reversion  are  entitled  to  ^nder  the  12  &  13  Fur.,  c  105,  clause  5 ; 
and  that  the  memorialist  be  informed  that  the  Society  cannot  grant 
the  prayer  of  his  memorial  unless  he  is  prepared  to  pay  the  Society 
three  times  the  present  annual  yalue  of  the  property  comprised  in 
the  lease,  t.  e^  for  the  loss  of  the  reversion,  as  pointed  out  in  4he  5th 
clause  of  the  Renewable  Leasehold  Conversion  Act'*  .    '  , 

.  The  petition  then  stated  that  the  petitioner,  on  the  16th  of  Ji^y 
1853,  caused  Mr.  William  Green,  the  agent  of  the  said  Society,  to 
be  served  with  a  notice  addressed  to  the  said  secretary,  on  the  part 
of  the  petitioner,  part  of  which  was  in  the  words  and  figures  &Hpw« 
ing: — '^And  inasmuch  as  I  did  by  said  memorial  express  my  wil- 
Cngness  to  agree  to  the  terms  proposed  by  you,  on  which  you  were 
willing  to  mak,e  fee-farm  grants  to  your  tenants,  and  on  which  I  am 
informed  you  have  already  made  grants  to  some  of  your  tenants, 
and  that  I  was  willing  to  pay  your  own  solicitor  for  preparing 
said  grant :  now  I  do  hereby  give  you  notice  that  unless  I  am 
furnished  with  said  grant  within  one  fortnight  from  the  seryioa 
of  this  notice,  I  shall  present  a  petition  to  the  Lord  Chancellor 
of  Lreland  for  enforcing  my  right  to  such  grant." 

.  The  petition  further  stated  that  the  petitioner,  having  received  no 
jreply  to  such  notice,  did,  upon  the  first  day  of  October  1853,  by  his 
aolicitor  Robert  Crookshank,  cause  a  draft  fee-farm  grant  to  be 
tendered,  and  caused  a  notice  in  writing  on  the  part  of  the 
petitioner  to  be  served  upon  John  E.  Davies,  Esq.,  the  secretary  of 
the  said  Society  in  London,  part  of  which  notice  was  in  the  words 
and  figures  following: — .^'Take  notice  that  I  herewith  furnish  you, 
on  the  part  of  the  said  Society,  with  a  draft  fee-farm  grant  of  ihe 
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teidpremiseB  fte  yotir  appi^val,  and  I  undertake  to  pay  jcm  t>r  the 
said  Sodetj  anj  eotts  you  may  properly  and  necesBarily  incur  In 
relation  to  Uie  said  grant  so  required  by  me ;  and  I  further  inform 
you,  on  the  part  of  the  bM  Sdoiety,  that  I  am  willing  to  abide  by  the 
opinion  of  a  notary,  on  a  proper  case  being  laid  before  him  for  the 
purpose  of  asoertadning  the  said  increased  rent ;  and  I  hereby  give 
you  notice  that  in  case  you  or  some  other  person  properly  authorised 
by  the  said  Sodety  shall  not  return  to  me  the  said  drafts  or  specify 
in  writing  your  or  their  objections  thereto  whhin  one  month  from 
Ibe  service  thereof,  I  will  immediately  on  the  expiration  of  such 
period '  present  a  petition  to  the  Court  of  Chancery,  under  the 
provisions  of  said  Act,  for  the  purpose  of  enforcing  a  grant  from  the 
said  Socie^,  and  will  rely  upon  this  notice  and  the  accompanying 
documents^  and  the  service  thereof^  and  the  said  facts  and  eircum-' 
stances,  in  order  to  charge  the  said  Society  with  the  costs  of  such 
procee&gs.'* 

The  petition  then  stated  that,  in  reply  to  said  notice,  the  peti* 
tioner's  sdicitor  received  .fr^m  the  said  John  E*  Davies  a  ktter 
bearing  date  the  26th  of  October  1B53,  which  was  in  the  following 
words,  that  is  to  say: — 

**  Irish  Chamben,  GnildhalL 
««  Sir — ^Your  notice  on  behalf  of  Mr.  Samuel  Knox  has  been  laid 
before  the  Court  of  the  Honorable  the  Irish  Society,  and  it  was 
resolved  thereon  that  this  Society  cannot  alter  the  resolution  come 
to  in  respect  thereof  at  the  court  held  on  the  28th  of  June  lastJ' 
The  petition  further  stated  that  all  the  said  yearly  and  septennial 
tent,  and  aU  the  said  septennial  fees  payable  in  respect  of  the  said 
demised  premises,  had  been  fully  paid  and  satisfied,  up  to  the  25th 
day  of  March  last  past,  and  the  petitioner  stated  that  he  was  advised 
and  submitted  that  he  waa  entitled  to  a  fee-&rm  grant  under  ihei 
pznrisions  of  Uie  said  Act,  and  that  hebdievedhis  right  to  such  was 
diqmted  not  by  the  said  Society;  but  that  the  said  Society  refiis^  to 
ezseut^  the  same,  except  on  receiving  compensation  as  aforesaid  for 
the  loss  of  the  reverdon  of  the  said  premises ;  and  the  petitioner 
•^Amitted  diat.  the  Irish  Society  were  not  entitled  to,  any  such 
oompensation. 
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The  Irish  Society  did  not  serve  a  notice  under  the  proviakm 
contained  in  the  hitter  part  of  the  Ist  section  of  the  Benewmbk 
Leasehold  Conversion  Act,  stating  that  the  right  of  the  petitioner 
to  require  a  grant  in  fee-farm  was  disputed,  nor  did  tbej  bj 
their  Counsel  dispute  such  right 

Two  affidavits  were  made  on  behalf  of  the  Irish  Society. 

The  first,  which  was  filed  on  on  the  2nd  of  December,  was  made 
by  Stewarf  Gordon,  surveyor  and  civil  engineer,  and  stated  that  he, 
at  the  instance  and  request  of  Archibald  M'Corkell,  solicitor  to  the 
Irish  'Society,  had  made  a  valuation  of  the  premises  demised  by  the 
said  lease  of  the  29th  of  September  1830,  and  that  the  preaeoi 
annual  value  thereof,  exclusive  of  taxes  and  the  outgoings  payaUe 
in  respect  thereof,  including  rent,  was  £86  sterling,  which,  accor- 
ding to  the  best  and  utmost  of  his  skill  and  i^ility,  was  a  ocnrreet 
ahd  fiiir  valuation  thereof. 

The  other  affidavit  filed  on  behalf  of  the  Irish  Society,  and  which 
Was  made  by  Maurice  Collis,  civil  engineer  and  general  valuator 
of  land  in  Ireland,  stated  that  he  (Mr.  Collis)  had  for  a  great 
nutiber  of  years  been  extensively  engaged  in  the  valuation  of  land 
in  difierent  parts  of  Ireland ;  that  be  had  valued  the  estates  of  some 
of  the  London  Companies,  including  those  of  the  Irish  Society,  and 
had  extensive  practical  experience  in  such  valuations ;  that  he  was 
well  acquainted  with  the  marketable  value  of  the  interests  of 
tenants  holding  by  leases  for  lives  renewable  for  ever,  and  of  the 
interests  of  the  lessors  of  such  leases.  And  the  afiMavit  then  pro* 
ceeded  in  these  words: — ^^  And  saith  that  in  deponent's  opinion  the 
difference  between  the  leasehold  interest  and  the  grant  in  fee  would 
be  ttfO  years*  purchase,  at  least,  in  favour  of  the  latter ;  and  deponent 
is  satisfied  and  convinced  that  the  conversion  of  spch  an  interest  for 
Kves  renewable  for  ever  into  a  fee->farm.  grant  would  increase  the 
value  of  the  lessee's  interest  to  that  extent ;  and  that  in  deponents 
opinion  the  lessor  of  such  interest  would  be  entitied  to  same,  and 
would,  if  the  Renewable  Leasehold  ConVeruon  A^  had  not  passed^ 
have  received  such  difference  in  value,  upon  a  dealing  for  a  omilac 
ooiiverstoD,  if  cdmpeteitt  to  enter  on  same,  under  ordinaiy  oireinir^ 
stances,  as  between  lessor  and  lessee." 
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The  case  was  argaed  at  the  Sittings  after  Michaelmas  Tenn 
1853  (December  3rd),  and  stood  oyer  for  judgment  antU  the  fol- 
lowing Hilary  Term,  when  (Jan.  12)  the  Mastsb  of  the  Rolls 
expressed  an  opinion  that  the  charter  of  the  Irish  Society,  which 
had  not  been  referred  to  in  the  petition  or  affidavit,  or  the  argu- 
ment of  the  case,  was  material  in  the  consideration  of  the  question ; 
and  suggested  that  the  petition  should  be  amended,  or  an  affidavit 
filed,  bringing  forward  the  charter,  so  as  to  have  the  case  fully  before 
the  Court.  The  case,  however,  was  again  brought  before  the  Court, 
without  any  amendment  of  the  petition,  or  any  further  affidavit. 


1854. 

MoOm. 

Ex  parte 
KNOX. 

Statement. 


Mr.  F,  Fitzgerald  and  Mr.   Twigg,  for  the  petitioner. 

The  engineer  has  calculated  the  diffisrence  between  the  value  of     Argwment. 
the  leasehold  interest  which  the  lessee  now  has,  and  the  estate 
which  he  would  acquire  by  the  conversion  of  it  into  a  fee-£Burm ; 
and  he  comes  to  the  conclusion  that  the  interest  of  the  tenant  would 
be  increased  by  two  years'  value ;  but  there  is  nothing  in  the  case  to 
show  that  this  reversion  is  of  more  value  than  an  ordinary  rever- 
sion.  The  question  is  precisely  the  same  as  that  raised  in  Ex  parte 
SomerviUe  (a),  and  Ex  parte  the  Belfoit  Corporation  (b).  The  Act 
recites  that "  Where  lands  in  Ireland  are  held  under  any  lease  in 
perpetuify,  the  owner  of  such  lease  in  perpetuity,  at  any  time  after 
the  passing  of  the  Act,  and  whether  the  time  for  renewal  has  or  has 
not  arrived,  may  require  the  owner  of  the  reversion  to  execute  a 
grant,  according  to  the  provisions  of  the  Act,  of  the  lands  com- 
prised in  such  lease ;  and  the  owner  of  the  reversion,  upon  being 
so  required,  &c,  shall  execute  a  grant,  &c.,  subject  to  the  like 
covenants  and  conditions  for  securing  the  payment  of  such  fee- 
&nn  rent  as  are  contained  in  the  lease  with  respect  of  the  rent 
thereby  reserved,  and  with  and  subject  to  such  other  covenants, 
conditions,  exceptions  and  reservations,  save,  &c.f  as  are  contained 
in  such  lease,  and  tl^en  subsisting."   The  first  thing  to  be  considered 
is,  what  was  the  doctrine  of  the  Court  as  to  the  nature  of  this 
interest?    It  is  thus  stated  by  Lord  Redesdale,  in  Lermon  v.  Nap- 
per{c); — <<The  meaning  of  the  parties  to  these  contracts  is  to  secure 

(a)  2  Ir.  Jor.  208.  (6)  JiJy  15,  1851  (not  reported). 

(c)  2  8ch.  &  Lef.  685. 
VOL.  3.  '  9 
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1854.        a  continuance  of  the  tenure  and  rent,  and  payment  of  the  finea,  and 

v.-'-v-w     to  prevent  a  conversion  of  the  tenure  by  enjoyment  without  renewal 

KNOX.       into  a  fee-£uin ;  for,  notwithstanding  the  payment  of  rent,  if  there 


Argument. 


was  to  be  no  renewal  from  time  to  time,  the  presumption  of  a  fee- 
farm  would  arise ;  and  where  the  covenant  for  renewal  is  a  pepper- 
corn fine,  which  ia  often  the  case,  the  preservation  of  the  tenure,  and 
of  the  remedies  for  the  rent,  must  be  the  only  object.  In  the  original 
contract  for  such  leases,  the  object  on  the  part  of  the  landlord  is  the 
enjoyment  of  a  clear  rent,  and  in  many  cases  an  occasional  fine,  sel- 
dom more  than  half  a  yearns  rent,  sometimes  very  small,  with  the 
consequences  of  the  fee  remaining  in  him ;  and  on  the  part  of  the 
tenant,  the  contract  is  for  the  perpetual  enjoyment  of  the  land,  and  an 
encouragement  to  make  such  extensive  improvements  as  could  not 
be  expected  to  be  made  but  with  a  view  to  such  continued  enjoy- 
ment" What,  then,  is  the  nature  of  this  tenure,  in  the  contemplation 
of  a  Court  of  Equity  ?  On  the  part  of  the  tenant,  it  is  a  perpetual 
estate  in  the  land :  on  the  part  of  the  landlord,  a  perpetual  right  to 
the  rent — ^to  the  renewal  fines,  and  the  enjoyment  of  the  tenure,  as 
giving  him  the  legal  remedies  for  enforcing  the  rent  and  the  several 
covenants.  That  was  what  each  party  had  p^vious  to  the  passing  of 
this  Act,  and  which  he  could  retain,  after  a  fee-farm  grant,  no  other- 
wise than  by  a  continuance  of  the  legal  remedies  for  enforcing  the 
rent  and  covenants.  The  Act  then,  by  the  Ist  section,  directs  all 
subsisting  covenants,  with  certain  exceptions,  to  be  inserted  in  the 
fee-farm  grant;  and  although  by  the  3rd  section  it  gives  a  right 
to  the  lessee  to  have  certain  covenants  expunged  or  modified,  it 
provides  special  compensation  to  the  landlord  in  respect  of  such 
alteration.  The  2nd  section  gives  the  landlord  the  rent  re- 
served by  the  original  lease,  and  it  gives  him  the  value  of  the 
renewal  fines,  specially  directing  the  mode  in  which  they  were  to 
be  valued.  Do  not  those  three  sections  then  give  the  landlord 
every  thing  which  he  had  before  the  statute,  according  to  the  doc* 
trine  of  Courts  of  Equity  ?  What  he  had  before  the  statute  was  a 
perpetual  rent — a  perpetual  periodical  payment  of  fines,  and  as  inci- 
dental to  a  legal  reversion,  a  legal  right  to  enforce  the  rent  and 
covenants.  Every  one  of  those  rights  is  provided  for  him  by  the 
statute.    How  then  can  it  be  contended  that,  in  an  ordinary  caa^ 
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eompeiitttioii  ia  Boi  given  to  him  for  the  loss  of  his  reyersion  ?  What 
he  had  before  was  the  rent  and  renewal  fines,  and  a  legal  remedy  to 
recover  them.  Those  are  in  terms  given  or  compensated  for  by  the 
Btatate;  The  5tb  section  of  itself  shows,  that  that  was  the  intention 
of  the  Legislature.  It  provides  that,  "  Where  the  estate  into  which 
the  reversion,  firom  the  owner  of  which  a  grant  is  required  as  afore- 
said, would  be  eonverted  upon  sudi  grant  under  the  provisions 
herein  before  contained,  would  not  afford  a  full  compensation  for 
the  loss  of  such  reversion^  or  for  any  power,  benefit  or  advantage 
incident  hereto,  or  exerciaed  or  enjoyed  by  or  under  any  local  or 
personal  Act  of  Parliament,**  &c.  Those  words  plainly  show  that 
by  the  compensation  provided  by  the  previous  section,  the  Legisla- 
ture intended,  in  an  ordinary  case,  to  give  compensation  for  the  loss 
of  the  reversion,  for  every  thing  which  the  landlord  was  entitled  to, 
having  regard  to  the  original  contract,  and  which  was  in  terms 

comprised  in,  and  provided  for,  by  the  previous  sections [The 

Mastkb  of  t^s  Boixs.  What  is  your  construction  of  the  5th  sec- 
tion, and  what  cases  fall  within  it  ?]. — What  a  landlord  must  show, 
to  bring  himself  within  the  5th  section,  is,  not  that  the  estate,  which 
the  tenant  has  after  the  conversion  of  it  is  more  valuable  than  it 
was  before,  but  that  his  reversion  is  more  valuable  than  yiat  which 
the  bmdlord  ordinarily  has  in  a  case  of  the  kind.  That  is  the  pro- 
position which  he  must  establish.  He  must  show  that,  in  giving  him 
the  legal  remedies  for  the  rent  and  renewal  fines,  and  the  covenants, 
he  has  not  been  secured  something  which,  under  the  original  contract 
he  would  have  been  entitled  to,  or  which  by  the  original  contract 
it  was  intended  to  secure  to  him.  In  an  ordinary  case,  the  statute 
has  provided  compensation.  What  the  Legislature  mei^nt  by  the 
vevertion  is  what,  according  to  the  true  construction  of  the  original 
contract,  the  landlord  meant  to  retain  to  himself,  and  the  question 
^mder  the  5th  section  is,  whether  that  has  been  secured  to  him  by 
Aa  previous  sections  ?  In  an  ordinary  case,  the  landlord's  rights  are 
those  stated^by  Lord  Redesdale  in  Lennon  v.  Napper.  If  it  turns 
oat  that  the  case  b  exceptional,  and  that  there  were,  by  the  original 
^^tract,  benefits  annexed  to  the  reversion,  which  made  it  of  greater 
▼aloe  than  an  ordinary  reversion,  but  which  a  Court  of  Law  would 
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not  give  him,  then  he  may  get  compensation  for  the  loss  of  those 
benefits,  under  the  5th  section,  but  in  no  other  case. 

The  Attorney-General^  Mr.  Major^  and  Mr.  Dominiek  M^Caus- 
landy  for  the  respondents. 

It  was  not  intended  by  the  statute  to  lessen  the  property  of  the 
landlord  and  increase  that  of  the  tenant,  or  to  make  any  change  in 
the  relative  value  of  their  respective  estates.  The  landlord  has  a 
reversion  and  its  incidents,  which  are  of  a  certain  value,  and  the 
tenant  has  an  estate  subject  to  those  rights.  It  appears  that  the 
tenant's  interest  in  this  case  will  by  the  conversion  be  increased 
by  two  years'  value.  It  follows  that  the  landlord's  interest  is  de- 
teriorated to  the  same  amount,  and  therefore  the  effect  of  the 
construction  of  the  Act  contended  for  would  be  to  take  two  years' 
value  from  the  landlord,  and  to  give  it  to  the  tenant.  The  5th 
section  enacts  that  where  the  estate,  into  which  the  reversion 
from  the  owner  of  which  a  grant  is  required,  would  not  afford 
full  compensation  for  the  loss  of  such  reversion,  the  owner  of 
such  reversion  may  require  such  loss  to  be  compensated.  Suppose 
it  is  clearly  ascertained  that  before  the  conversion  the  fee-simple 
would  briftg  twenty-two  years'  purchase,  and  after  it  only  twenty, 
ought  not  the  Court  to  be  astute  to  avoid  a  construction  which 
would  operate  so  unjustly,  and  so  much  at  variance  with  the  well 
recognised  principle  that  the  Legislature  ought  not  to  interfere  with 
contracts?  There  was  no  affidavit  in  Exparte  Somerville,  which 
showed  that  the  landlord  sustained  any  loss.  There  is  no  doubt 
that  a  landlord  who  has  made  a  lease  of  this  kind  has  something 
to  dispose  of,  something  that  he  can  bring  into  the  market  to  offer 
for  sale.  The  Legislature  did  not  intend  to  deprive  him  of  that, 
and  to  vest  it  in  the  tenant,  without  any  equivalent.  The  intention 
was  to  put  an  end  to  litigation,  not  to  interfere  with  the  rights 
of  either  party ;  and  the  Court  acted  on  that  principle  in  Ex  parte 
Waldron{a),  where  it  was  held  that  the  covenants  in  the  fee- 
farm  grant  should  be  modified,  so  as  not  to  interfere  with  the 
existing  rights  of  the  landlord.    The  position  of  the  parties  before 

(a)  1  It.  Ch.  Kcp.  269. 
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the  Act  was  this : — the  landlord  had  a  reversion  which  he  could        1854. 

not  be  compelled  to  convey  to  the  tenant.    He  might  ask  any  sum     ^^^ — v ' 

Ex  parte 
for  it  which  he  thought  proper.     The  Legislatore  intervened,  and,        kmox. 


acting  on  the  principle  on  which  it  has  acted  in  Railway  Acts,  it 
provided  a  machinery  by  which  the  landlord  should  be  comp^ed 
to  give  the  reversion  for  a  reasonable  price.  The  compensation 
daoaes  in  the  Act  are  from  the  first  to  the  fifth  inclusive.  There 
can  be  no  question  as  to  the  meaning  of  the  1st  and  2nd 
sections.  They  provide  for  the  amount  of  the  rent  to  be  reserved 
whether  a  fine  was  payable  or  not.  The  8rd  section  provides 
for  exceptions  or  reservations  which  interfere  with  the  cultivation 
of  the  land.  Those  sections  show  that  the  Legislature  acted  on 
the  principle  of  making  the  tenant  pay  for  every  thing  which  was 
ai  any  value  to  the  landlord.  Then  comes  the  5th  section,  which 
amounts  substantially  to  this : — ^where  there  is  a  difierence  between 
the  marketable  value  of  the  reversion,  and  that  into  which  it  is 
converted,  the  landlord  is  entitled  to  compensation,  such  com- 
pensation to  be  measured  according  to  the  difierence  in  marketable 
value  between  the  old  reversion  and  the  new  estate.  That  section 
is  clearly  applicable  to  the  case  of  an  owner  in  fee,  and  if  so  it 
is  applicable  to  any  other  case,  ex^  gr^  to  the  case  of  a.  tenant  for 
life ;  for  where  an  estate  is  settled,  the  reversion  is  divided  between 
the  tenant  for  life  and  the  remainderman,  and  by  joining  they  can 
sell  the  reversion.  In  the  case  of  trustees  for  a  charity,  who  are 
restrained  from  selling  without  leave  of  the  Court,  the  marketable 
value  would  be  estimated  as  if  they  had  the  leave  of  the  Court. 
Therefore  if  the  5th  section  applies  to  the  case  of  a  tenant  in  fee,  it 
must  apply  to  every  case  which  can  come  before  the  Court.  It  has 
been  suggested  that  because  the  5th  section  would  seem  to  provide 
a  gross  sum  for  compensation,  instead  of  increasing  the  rent,  it  is 
not  applicable  to  the  case  of  a  tenant  for  life.  But  he  may  be 
entitled  to  the  interest  of  that  sum  only,  and  be  a  trustee  for 
the  owners  of  the  inheritance  as  to  the  principal.  In  fact  the  5th 
section  applies  to  every  case  in  which  it  can  be  shown  that  the 
reversion  on  a  lease  for  lives  renewable  for  ever  can  be  sold  in 
the  market  for  a  greater  sum  than  the  fee-fimn  rent  would  sell  for. 
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Mr.  Twigg^  in  replj. 

The  trae  intention  to  be  collected  from  the  general  scope  of  the 
Act,  and  from  the  Ist  and  2nd  sections,  is  to  give  no  compensatioB 
in  any  case  for  the  mere  loss  of  the  reyersion,  where  such  loss  waa 
not  accompanied  with  some  special  injury. 

It  was  intended  to  place  the  parties  in  precisely  the  same  poeitioo. 
in  which  they  would  haye  been  if  CTcry  covenant  were  perfi>rm64 
and  the  contract  carried  out  in  its  integrity.  In  such  pase  there 
would  have  been  perpetually  subsisting  a  legal  estate  between  the 
owner  of  the  reversion  and  the  landlord.  The  Act  did  for  the  tenant, 
at  one  stroke,  what  before  he  had  to  do  for  himself  from  time  to 
time,  and  at  his  own  expense  3  but  it  did  this  without  depriving  the 
landlord  of  a  single  right  which  he  before  possessed,  every  possible 
right  being  saved  to  him  under  the  Tth  and  9th  sections* 

The  first  consideration  which  would  occur  to  the  framer  of  the 
Act  is,  whether  the  owner  of  the  reversion  should  be  entitled  in 
every  case  to  daim  ccMnpenaation  for  the  mere  loss  of  the  reversion^ 
a  loss  which,  vdUat  quatUumf  occurs  in  every  case ;  and  if  auch 
intention  existed,  it  would  have  been  unmistakeaUy  expressed,  as  U 
was  in  the  other  sections,  where  compensation  was  provided  for 
commuted  covenants. 

From  the  general  scope  of  the  Act,  as  well  as  from  the  intn>- 
ductory  words  of  the  5th  section,  it  is  plain  that  that  section  was 
exceptionaL  The  difficulty  is,  to  discover  what  were  the  exceptional 
cases  that  came  within  it. 

There  are  cases  where  owners  of  the  reversion  would  sustain  sger 
cial  injury  by  the  loss  of  the  reversion,  for  which  they  o^ht  to  have 
compensation,  and  which  the  5th  section  might  have  been  intended 
to  meet,  ex,  gr.^  where  there  are  yahuble  covenants  iii  leases  not 
running  with  the  land.  In  such  cases  one  principal  security  which 
the  landlord  has  fojr  enforcing  these  covenants  is  the  power  of  with- 
holding a  renewal  in  case  of  their  being  broken,  and  the  power  of 
oUiging  the  assignee  of  the  original  covenantor  to  enter  into  these 
covenants  on  taking  out  a  renewal  Suppose  a  case  where  a  landr 
lord  makes  leases,  reserving  to  himself  the  timber,  with  a  covenant 
by  his  tenants  not  to  lop  or  injure  it ;  this  is  a  covenant  not  running 
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with  the  land,  and  therefore  not  binding  the  assignees  of  the  cove-        1854. 

RoU$. 

hantor;  and  the  landlord's  only  hold  over  them  was,  by  retaining     ^ ' 

Ex  parte 
the  right  to  renew  in  his  own  hands ;  bnt  once  a  fee-farm  grant       knox. 


is  obtained  by  the  original  covenantor,  he  might  assign,  and  the 
landlord  would  have  no  remedy  against  his  assignee.  The  case  of 
the  Society  was  an  instance  of  this.  They  had  covenants  in  their 
leases  for  the  protection  of  their  fisheries,  which  did  not  run  with 
the  land ;  and  on  this  very  ground,  in  their  petition  to  Parliament, 
they  claimed  to  be  exempted  from  the  operation  of  the  Act  The 
Legislature  removed  this  complaint  by  making  these  covenants  run 
with  the  land ;  but  if  they  had  not  done  so,  the  Society  might  have 
fairly  claimed  compensation  under  the  5th  section. 

The  loss  contemplated  by  the  5th  section  was  a  loss  sustained 
upon  the  conversion  and  by  the  conversion  of  the  estate ;  but  the 
loss  for  which  the  Society  claim  compensation,  viz.,  the  loss  of 
the  right  to  sell  perpetual  estates  to  their  tenants,  is  not  a  loss 
sustained  by  and  upon  the  conversion  of  their  estate,  but  (if  a  loss 
at  all)  is  a  loss  sustained  by  and  upon  the  passing  of  the  Act  of 
Parliament,  because  immediately  on  the  passing  of  the  Act  the 
tenants'  right  to  demand  such  perpetual  estates  attaches. 

It  was  never  intended  that  a  mere, affidavit  of  loss  was  to  entitle 
the  owner  of  the  reversion  to  compensation,  otherwise  an  affidavit  in 
eTery  case  would  become  a  common  form ;  and  even  if  a  positive 
afiMavit  of  loss  would  entitle  th^  owner  of  the  reversion  to  com- 
pensation, the  affidavit  on  the  part  of  the  Society  is  not  sufficient, 
hat  is  founded  on  an  hypothesis  which  is  false  in  point  of  law. 
The  affidavit  states,  that  the  Society  would  have  obtained  from 
their  tenants  the  value  of  two  years'  rent  for  similar  grants  to 
those  made  tmder  the  Act.  But  it  is  quite  plain  that,  since  the 
Statute  of  Quia  Ewptares^  no  owner  in  fee  could  have  created  simi- 
lar estates  to  those  which  are  created  under  this  Act.  If  the  Society 
had  dealt  with  their  tenants  for  perpetual  estates  before  the  passing 
of  the  Act,  they  could  only  have  reserved  a  rentcharge  on  such 
estates,  which  is  of  much  less  value  than  a  rent-service ;  and  it  is 
piam  that  whatever  they  had  gained  from  their  tenants  on  such 
a  transaction,  they  would  have  lost  in  the  value  of  the  rent,  upon 
a  subsequent  sale  of  it 
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Judgment. 


The  Master  of  the  Rolls. 

In  this  case  a  petition  has  been  presented  by  the  petitioner 
Samuel  Knox,  Esq.,  under  the  provisions  of  the  Renewable  Lease- 
hold Conversion  Act  (12  &  13  of  The  Queen,  c.  105,  s.  22),  against 
the  respondents  (commonly  called  the  Irish  Society),  praying  that  a 
grant  in  fee-farm  may  be  executed  by  the  respondents  to  the  peti- 
tioner, under  the  provisions  of  the  said  Act,  of  the  messuage,  lands 
and  tenements  demised  by  the  lease  in  the  petition  mentioned 
(which  lease  bears  date  the  29th  of  September  1830)  ;  and  farther, 
praying  the  usual  consequential  directions. 

[The  Master  of  the  Rolls,  having  stated  the  facts  of  the  case, 
proceeded  as  follows]  : — 

The  Irish  Society  have  not  served  a  notice  under  the  provisions 
contained  in  the  latter  part  of  the  1st  section  of  the  statute,  stating 
that  the  right  of  the  petitioner  to  require  a  grant  in  fee-farm  is  dis- 
puted ;  nor  do  they,  by  their  Counsel,  dispute  such  right. 

The  only  question  which  has  been  raised,  or  upon  which  the 
Court  is  called  upon  to  decide,  is,  whether,  upon  the  true  construc- 
tion of  the  5th  section  of  the  Act,  the  Irish  Society  are  entitled  to 
compensation  for  the  loss  which,  according  to  the  affidavit  of  Mr, 
Maurice  Collis  (and  which  affidavit  is  uncontradicted),  will  take 
place  in  the  marketable  value  of  their  interest  in  the  lands  demised 
by  the  lease  of  the  29th  of  September  1830,  by  the  conversion  of 
their  estate  in  the  reversion  into  an  estate  in  the  fee-farm  rent. 

The  part  of  the  5th  section  on  which  the  question  arises  is  as 
follows: — "Provided  also,  that  where  the  estate  into  which  the 
reversion  (from  the  owner  of  which  a  grant  is  required  as  afore- 
said) would  be  converted  upon  such  grant  under  the  provisions 
hereinbefore  contained,  would  not  affi^i^  full  compensation  for  the 
loss  of  such  reversion,  or  of  any  power,  benefit  or  advantage  inci- 
dent thereto,  or  exercised  or  enjoyed  by  or  on  behalf  of  the  owner 
thereof,  under  any  local  or  personal  Act  of  Parliament,  charier^ 
settlement  or  othervnse,  the  owner  of  such  reversion  may  require 
such  loss  to  be  compensated  by  such  an  addition  in  respect  thereof 
to  the  fee-farm  rent  to  be  made  payable  under  such  grant,  or,  at  the 
option  of  the  owner  of  such  reversion,  by  the  payment  of  such  a 
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gross  sum  of  money  (the  amount  in  either  case  to  be  ascertained  as        1854. 

RoU$. 
hereinafter  mentioned,  in  case  the  parties  differ  about  the  same),  as     <-    v    "' 

Ex  parU 
will  afford  a  full  compensation  for  such  loss,  to  be  estimated  accord-       knox. 

ing  to  the  difference  in  marketable  value.'*  M^iHImt 

The  remainder  of  the  section  does  not  apply  to  the  present  case. 
The  question  under  that  section  is,  whether  the  Irish  Society 
(who^  it  is  stated  in  the  petition,  were  seised  in  fee,  when  they 
made  the  lease  under  which  the  petitioner  claims  to  be  entitled,  and 
who  are  now  the  owners  of  the  reversion  in  fee)  are  entitled  to 
compensation  for  the  loss  which,  it  would  appear  fnun  the  said 
affidavit  of  Mr.  Maurice  CoUis,  will  take  place  in  the  marketable 
value  of  their  estate  in  the  lands  demised,  by  the  conversion  of  their 
estate  in  the  reversion  to  an  estate  in  the  fee-farm  rent  ? 

No  affidavit  has  been  made  on  the  part  of  the  petitioner,  deny- 
ing the  statement  in  Mr.  Maurice  Collis'  affidavit. 

The  petitioner's  Counsel  contend  that,  according  to  the  true  con- 
structum  of  the  5th  section  of  the  statute,  the  Irish  Society  are  not 
entitled  to  any  compensation  for  the  said  alleged  loss ;  and  that  that 
section  does  not  apply  to  a  case  where  the  landlord  was  seised  in  fee 
when  he  made  the  lease,  and  when  the  Act  was  passed,  although  he 
continued  so  seised  at  the  time  when  the  petition  for  the  fee-farm 
grant  is  jHresented. 

I  have  been  unable  to  obtain  from  the  petitioner's  Counsel  any 
satisfactory  reply  to  the  inquiry  which  I  have  made  as  to  what, 
according  to  their  view,  is  the  construction  to  be  put  on  the  5th 
section,  or  what  cases  fall  within  its  provisions. 

The  Renewable  Leasehold  Conversion  Act  was  brought  in  in  the 
House  of  Lords  in  the  year  1849,  by  the  then  Lord  Chancellor  of 
England,  and  the  5th  section  was  added  to  the  bill  on  the  third 
reading  in  the  Lords. 

The  difficulty  which  arises  in  construing  a  statute,  where  altera- 
tions are  made  in  the  progress  of  the  bill  through  either  House  of 
Pturliament,  without  submitting  the  alterations  to  the  person  who 
prepared  the  measure,  was  observed  on  by  Lord  Lyndhurst  and 
Lord  St.  Leonards  in  the  course  of  the  last  session  (a). 

(a)  See  debate  on  the  14th  of  March  1858,  on  the  codification 
of  the  Statate  Law,  reported  hi  Hansard,  yol.  125,  p.  133. 
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Ex  port€ 
KVOX. 

Judgment, 


In  determiniDg  the  question  whether,  under  the  5th  section  of 
the  statute,  the  Irish  Society  is  entitled  to  compensation  for  the 
loss  or  alleged  loss  which  it  is  said  will  take  place  in  ihe  marketable 
value  of  their  interest  in  the  lands  and  premises  demised  by  the 
indenture  of  the  29th  of  September  1830,  by  the  extinction  of  the 
reversion  and  the  conversion  of  the  estate  in  such  reversion  to  an 
estate  in  the  fee-&rm  rent,  it  will  be  convenient  (as  that  section' 
was  added  to  the  bill  in  the  House  of  Lords  on  the  third  reading) 
to  consider — first,  what  was  the  general  scope  of  , the  Renewable 
Leasehold  Conversion  Act  without  the  5th  clause ;  and  secondly,  to 
ascertain  whether  that  section  is  to  he  construed  as  a  general  pro- 
vision and  enactment,  applying  to  every  case  under  the  Act — op 
whether  it  is  a  provision  applicable  only  to  certain  exceptional 
cases ;  and  if  it  be  an  exceptional  secUon,  whether  the  present  case 
falls  within  0$.  provisions  ? 

I  shall  therefore  consider — first,  what  was  ihe  general  scope  and 
object  of  the  Act,  excluding  the  5th  section  firom  consideration — 
which  section,  as  I  have  already  stated,  was  not  in  the  bill  when  it 
was  brought  in  in  the  Lords. 

The  Act  was  founded  on  the  report  of  the  ConMnissioners 
appointed-  to  inquire  into  the  occupation  of  land  in  Ireland*  One 
of  the  witnesses  examined  before  the  Commissioners  gave  evidence, 
in  relation  to  the  leases  of  the  Irish  Society. 

The  preamble  of  the  Act  (which  is  in  accordance  with  the  report 
of  the  Commissioners  and  the  evidence  on  which  it  is  founded) 
recites  that — '<  Whereas  many  lands  in  Ireland  are  held  under  leases 
and  under-leases  respectively,  with  covenants  for  perpetual  renewal, 
and  great  expense  is  constantly  incurred  in  procuring  renewals 
under  such  covenants,  and  much  litigation  and  inconvenience  arise 
from  such  tenures,  and  it  is  expedient  that  such  tenures  ^ouM  be 
converted  in  manner  hereinafter  mentioned  into  tencures  in  fe^ ;  and 
that  except,  as  herein  excepted,  all  leases  and  under-leases  of  lands 
^n  Ireland,  with  covenants  for  perpetual  renewal,  granted  or  made 
^fter  the  passing  of  this  Act,  should  operate  and  take  effect  in 
manner  hereinafter  mentioned.**  And  after  such  preamble,  it  is  by 
the  1st  section  enacted,  **  That  where  lands  in  Ireland  are  held 
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nndek'  any  leftse  in  perpetuity,  the  owner  of  snoh  lease  in  perpetoitj, 
ftt  any  time  after  the  pasnng  of  the  Act,  and  whether  the  time  for 
renewal  has  or  has  not  arrived,  may  require  the  owner  of  the  rever- 
sion to  execnte  a  grant,  according  to  the  provisions  <^  this  Act,  of 
^he  lands  comprised  in  snch  lease ;  and  the  owner  of  the  reversion, 
npon  being  so  required  as  aforesaid,  shall  execute  a  grant  to  the 
owner  of  sach  lease,  of  an  estate  of  inheritance  in  fee-simple  in  such 
lands,  subject  to  a  perpetual  yearly  fee-fSeurm  rent  of  snch  amount 
as  hereinafter  mentioned,  to  be  charged  upon  such  lands,  and  to  be 
payable  on  the  same  days  and  times  as  the  yearly  rent  made  payable 
by  such  lease ;  and  subject  to  the  like  covenants  and  conditions,  for 
securing  the  payment  of  such  fee-farm  rent,  as  are  contained  in 
such  lease  with  respect  to  the  rent  thereby  reserved ;  and  with  and 
stAjeet  to  such  other  covenants,  eonditioiis,  exceptions  and  reserva- 
tions (save  covenants  to  grant  or  to  accept  and  take  a  renewal  of 
su^h  lease,  and  such  covenants,  conditions,  exceptions  and  reser- 
-valions  as  may  be  commuted  as  hereinafter  mentioned),  as  ai^ 
contained  in  such  lease,  and  then  subsisting.** 

The  1st  section  then  contains  a  similar  provision  as  to  the  owners 
of  an  under-lease  in  perpetuity,  and  provides  that  the  expense  of 
the  preparation  of  the  grant  and  counterpart  shall  be  paid  by  the 
owner  of  the  lease,  and  that  all  arrears  of  rent,  and  the  fines,  if  any, 
shall  be  paid  before  the  executidn  of  the  grant ;  and  the  sectioilk 
'concludes  with  a  proviso: — ^^That  no  owner,  requii*ed  to  execute 
any  such  grant  as  aforesaid,  shall  be  obliged  to  execute  such  grant, 
where  the  right  of  renewal  is  lost  both  at  law  and  in  equity :  and 
^here  any  owner,  required  to  execnte  any  such  grant  as  aforesaid, 
disputes  the  right  of  the  party  requiring  such  gi*aut  to  require  the 
^execution  of  such  grants  such  owner  shall,  within  one  calendar 
month  after  he  is  so  required  as  aforesaid,  serve  on  the  person,  by 
whom  such  grant  has  been  required,  a  notice  in  writing  stating  that 
^e  right  to  require  such  grant  is  disputed,  aud  the  grounds  on 
which  such  right  is  so  disputed.** 

I  have  already  stated  that  no  such  notice  has  been  served  on  the 
part  of  the  Tespondents.  Tlie  2nd  section  enacts  :«^**  Thai  the  fee- 
farm  rent  i&  be  made  payable  by  every  such  grant  as'  afdresai^ 
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1854.        shall,  where  the  lease  or  under-lease  (as  the  case  may  be),  to  the 
Rolli, 

owner  of  which  the  grant  is  made,  is  renewable  without  fine,  or 

upon  payment  of  a  peppercorn  or  other  merely  nominal  fine  of  like 
nature,  be  of  the  like  amount  as  the  yearly  rent  made  payable  by 
such  lease  or  under-lease;  and  shall,  where  such  lease  or  under- 
lease is  renewable  upon  payment  of  a  fine  or  fines  not  merely 
nominal^  be  of  an  amount  equal  to  the  aggregate  amount  of  the 
yearly  rent,  made  payable  by  such  lease  or  under-lease,  and  the 
value  of  the  renewal  fine,  or  fines  and  fees  (if  any) ;  such  value  to 
be  estimated  or  computed  with  regard  to  the  probable  duration  of 
life,  and  the  respective  periods  for  renewal,  but  without  regard  to, 
and  exdusively  o^  any  penal  rents  or  sums  made  payable  upon 
neglect,  delay,  or  refusal  to  apply  for  or  take  renewal,  and  to  be 
ascertained  as  hereinafter  mentioned,  if  the  parties  differ  about  the 
same." 

The  3rd  and  4th  sections  contain  certain  provisions  as  to  the  com- 
mutation of  exceptions  or  reservations  which  interfere  with  the  cul- 
tivation of  the  lands  comprised  in  the  lease,  and  the  cesser,  with  the 
consent  of  the  reversioner,  of  exceptions  of  timber,  mines,  &c.; 
and  the  fee-fieirm  rent  is  to  be  increased  by  such  an  amount  as  is 
equivalent  to  the  value  of  such  exception,  reservation,  or  right ; 
but  no  question  arises  in  this  case  on  the  3rd  and  4th  sections,  as 
the  petitioner  does  not  seek  for  the  commutation  or  cesser  of  any 
exception  or  reservation  in  the  lease  of  the  29th  of  September 
1830. 

The  efiect  of  the  extinction  of  the  reversion  by  the  grant  of 
the  fee  to  the  owner  of  the  lease  would  of  course,  without  express 
provision  in  the  statute  to  the  contrary,  have  deprived  the  landlord 
of  many  of  his  rights.  The  rent  reserved  would  have  been  re- 
coverable  only  as  a  rentcharge.  In  a  note  of  Mr.  Hargraw^t  to 
Co.  Lit.  143,  by  he  states :— '<  After  the  Statute  of  Quia  En^piores^ 
granting  in  fee-farm,  except  by  the  King,  became  impracticable, 
because  the  grantor,  parting  with  the  fee,  is,  by  operation  of  that 
statute,  without  any  reversion,  and  without  a  reversion  there  cannot 
be  a  rent-service,  as  Littleton  himself  writes  in  section  216 ;  yet  I 
have  seen  a  modem  grant  in  fee  of  a  large  estate  in  Ireland, 
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Teaerring  a  perpetual  rent  of  great  ralue.  But  snch  rent^  conndered 
18  a  fee-fiirm  rent,  I  thought  clearly  Toid.  HoweTer,  as  in  the  case 
I  aUnde  to,  the  conveyance  contained  a  power  for  the  grantor  and 
his  heirs  and  assigns  to  distrain  for  the  rent  when  in  arrear,  and 
also  a  power  to  enter  and  receiye  the  profits,  until  all  arrears  should 
he-paid,  the  rent  might  be  considered  good  as  a  rentcharge,  and 
so,  on  being  consulted,  t  held  it  to  be.**  In  order  to  provide  a 
remedy  for  this  difficulty,  the  enactments  in  the  7th,  10th,  13th, 
20th  and  21st  sections  were  introduced. 

The  7th  section  enacts  that  the  **  Beversion  shaU  be  converted 
into  an  estate  of  inheritance  in  fae-simple  in  the  fee-fiurm  rent  made 
payable  by  such  grant,  and  the  conditions,  exceptions  and  reserva- 
tions therein  contained,  and  all  rights  annexed  or  belonging  to  such 
leversioii,  saved  by  and  not  commuted  under  this  Act**  And  then, 
after  similar  provisions  where  a  grant  is  made  by  the  owner  of  an 
under-lease  in  perpetuity,  it  is  further  enacted  that  ^£ach  such 
estate  of  inheritance  in  fee-simple  as  afcnresaid  shall  be  trans- 
miadhle  and  descendible  in  like  nuumer  as  if  the  same  were  an 
estate  of  inheritance  in  fee-dmple  in  reversion  in  the  lands,  on 
which  the  fee-&rm  rent  is  charged  by  the  grant  creating  the  same, 
having  inddent  thereto  the  conditions,  exceptions  and  reservations 
contained  in  the  same  grant,  and  such  rights  respectively  as  afore- 
said." And  it  is  also  provided  that  the  estate  of  inheritance, 
created  in  such  fee-farm  rents,  shall  be  vested  in  the  same  persons 
for  the  same  estates  and  interests,  and  subject  to  the  same  uses,  &C., 
and  charged  with  the  same  incumbrances,  &c,  as  the  reversion  or 
estate  by  the  owner  of  which  the  grant  was  piade  were  respectively 
vested  in,  subject  to,  and  charged,  &c. 

The  10th  section  contains  provisions  as  to  covenants  running 
with  the  land,  so  as  to  place  the  reversioner  and  the  tenant  in  the 
aame  position  in  which  they  would  have  been  if  the  estate  in  the 
leversion  had  not  been  converted  into  an  estate  in  the  fee-£arm 
rent,  and  as  if  the  estate  of  the  tenant  had  continued  a  sub-interest, 
and  was  not  a  grant  in  fee-farm. 

The  13th  section  abo  contains  some  provisions  having  the  same 
object  in  view. 


JuduMiUt. 


Digitized  by 


Google 


78  CHANCEBT  REPOET& 

The  20th  0e6tion  enacts  that  the  fee-farm  rent  made  pajalib 

hj  any  grant  under  thiB  Act  shall   he  recoverahle  by  distreaB» 
Ex  parte 
KNOX.       ejectment  for  non-payment  of  rent,  action  of  debt,  covenant^  and 


.JmdgmaU. 


all  other  ways^  means,  remedies,  actions,  suits,  or  otherwise,  by 
which  rent-service  on  any  common  lease  or  demise  for  a  life  or 
lives  is  or  may  be  by  law  recoverable ;  and  it  is  further  provided 
that  all  enactments  relating  to  ejectments  for  non-payment  of  rent, 
distress,  or  other  remedies  for  recovery  thereof,  shall  apply  to  every 
such  fee-farm  rent  as  aforesaid,  as  fully  and  efiectually  as  if  the 
same  were  a  rent-service  reserved  on  a  lease  for  life  or  lives ;  and 
the  section  then  contains  special  provisions  fully  to  effectuate  8«ch 
•ol:^ts. 

The  21st  section  contains  provisions  having  the  same  elijeot  in 
,view. 

Enactments  then  follow  as  to  the  mode  of  proceeding  where  the 
right  to  a  fee-farm  grant  is  disputed,  and  for  carrying  into  e£fect  die 
general  scope  and  intention  of  the  statute ;  and  the  result  ^peara  to 
be  that  the  bill,  as  introduced  in  the  Lord^  intended  to  put  an  end 
;to  the  expense,  lit^tion,  and  inconvenience,  arinng  from  the  tenure 
under  leases  renewable  for  ever,  by  converting  that  which  in  equity 
was  eonsidend  a  perpetual  estate  or  interest  into  a  perpetual  estate 
or  interest  at  law ;  and  thus  to  relieve  the  tenant  and  parties  de- 
riving under  him  from  the  danger  of  forfeiture,  aricfing  frcmi  his 
;negleoting  to  renew.  As  the  effect,  however,  of  the  bndferd 
.granting  in  fee-farm,  and  parting  with  his  reversion,  would  have 
been  to  deprive  him  of  the  ordinary  i^medks  for  the  recovery  of 
the  Tent»  and  other  rights  incident  to  &  reveraaon,  the  enactmenls 
I  have  mentioned  were  introduced  to  create. tenure  betweto  die 
landlord  and  tenant,  notwithstanding  the  Statute  of  Qim  Emfiidref^ 
.and  to  place  the  parties  iA  the  same  rdtoion.in  which  they  wouU 
;have  stood  if  that  Act  had  never  passed. 

Previously  to  the  Statute  of  Quia  Emptores^  i  fbe*farm  rent  waa  a 
rent-service.  It  ceased  to  be  so  by  the  operation  of  that  Act  (a) ;  but 
in  cases  of  grants  under  the  Renewable  Leasehold  Convertton  Act,  the 
rent  is  a  rent-service,  and  ^e  relation  of  landlord  and  tenant  subsists 

(a)  See  ante,  page  76. 
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hj  the  proridoiis  of  the  statute,  although  ihere  is  no  reversion.    The        1854. 

provisions  in  that  respect  were,  bj  a  subsequent  statute  (14  &  15  of     \^    ,   '  ^ 

Em  p€ri$ 
n«  Qmeen^  c  20),  extended  to  all  fee-farm  grants,  except  as  to  the       knox. 


remedy  by  ejectment  for  non-payment  of  rent. 

It  appears,  however,  to  have  been  overlooked  by  the  framer  of 
the  bill  that,  in  those  cases  where  the  owner  of  the  reversion  had 
power,  under  '*  a  private  Act  of  Parliament,  charter,  settlement  or 
othorwise**  (a),  to  grant  in  fee  to  his  tenant  holding  under  a  lease  re- 
newable for  ever,  such  owner  of  the  reversion  could  obtain  from  his 
tenant,  desirous  to  obtain  a  grant  in  fee-fiEuin,  a  sum  of  money  by 
way  of  premium  or  consideration  for  such  grant.  The  estate  and 
interest  of  the  tenant  would  of  course  be  increased  in  value  by  the 
giant,  and  the  tenant  would  therefore  have  been  willing  to  pay  a 
eoDsideration  therefor.  The  House  of  Lords  accordingly  appear  to 
have  considered  that  the  marketable  value  of  the  estate  in  the  rever- 
wm,  where  the  owner  of  such  reversion  had  power  to  convey  in 
iee-iSurm  to  his  tenant  for  a  valuable  consideration,  would  be  greater 
than  the  estate  in  the  fee-&rm  rent,  to  which  it  was  to  be  converted 
nnder  the  statute,  and  that  as  the  statute  deprived  the  landlord  of 
the  power  of  contracting  with  his  tenant  or  with  any  third  party  for 
the  sale  of  such  reversion,  it  would  not  be  just  to  deprive  the  land- 
krd  of  the  estate  in  the  reversion,  for  the  grant  of  which  he  could 
obtain  a  valuable  consideration,  without  giving  compensation  for 
the  loss  arising  Arom  the  conversion  of  the  estate  in  the  reversion 
in  fee,  to  an  estate  in  the  fee-farm  rent. 

Accordingly,  with  the  object  of  providing  compensation  in  certain 
fsses  to  the  owner  of  a  reversion,  firom  whom  a  grant  in  fee-farm 
was  required,  the  5th  section  was  inserted  by  the  House  of  Lords. 
J  shall  therefore,  secondly,  proceed  to  consider  whethar  that  section 
iB  to  be  construed  as  a  general  provision  applying  to  every  case 
imder  the  Act,  or  whether  it  is  a  provision  applicable  only  to  certain 
e3(c^tional  cases ;  and  if  it  be  an  exceptional  secdon,  whether  the 
present  case  falls  within  its  provisions. 

Li  order  to  ascertain  the  circumstances  under  which  the  5th 
clause  was  added  to  the  bill,  I  have  obtained  irom  the  oflicer  of  the 
(a)  These  are  the  Words  in  the  5th  section. 
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House  of  Lords  copies  of  the  several  prints  of  the  Renewable  Lease- 
hold Conversion  bill,  from  its  introduction  to  its  passing  through 
that  House;  as  also  printed  copies  of  the  several  amendments  pro- 
posed during  its  progress  through  the  House  of  Lords. 

The  bill  was  presented  bj  Lord  Cottenham  (then  Lord  Chan- 
cellor), on  the  2nd  of  April  1849. 

The  5th  section  was  not  then  in  the  bilL 

The  bill,  having  been  read  a  second  time,  was  amended  in  com- 
mittee, and  a  section  was  added  (the  5th  in  the  copy  of  the  biD,  as 
amended  in  the  committee  of  the  House  of  Lords,  and  printed  2l8t 
May  1849)>  by  which  section  it  was  provided  and  enacted^  "That 
where,  under  the  circumstances  of  the  land  comprised  in  any  lease 
in  perpetuity,  by  the  owner  of  which  a  grant  is  required  as  afore- 
said, the  value  of  the  estate  into  which  the  reversion  would  be 
converted  upon  such  grant,  under  the  provisions  hereinbefore  con- 
tained, would  be  less  than  the  value  of  such  reversion,  the  ofrner 
of  such  reversion  may  require  such  diminution  in  value  to  be 
compensated  by  an  addition  in  respect  thereof  to  the  fee-farm 
rent  to  be  made  payable  under  such  grant;  the  amount  to  be 
ascertained  as  hereinafter  mentioned,  in  case  the  parties  dilfer 
about  the  same."  And  then  follow  provisions  making  an  und^- 
lessee  in  perpetuity,  who  requires  a  grant  under  the  Act,  liable 
to  such  additional  fee-fiftrm  rent,  or  a  proportional  port  thereof. 

I  believe  that  clause  was  introduced  on  the  motion  of  Lord 
Beaumont,  acting  on  behalf  of  Lord  Donegal;  and  I  shall  now 
state,  from  the  documents  to  which  I  shall  refer,  what  led  to  the 
introduction  of  that  section,  or,  at  all  events,  to  the  introduction 
and  passing  of  the  5th  section  of  the  Act,  as  it  was  ultimately 
adopted  on  the  third  reading  of  the  bill  in  the  House  of  Lords. 

In  the  year  1846,  the  Marquis  of  Donegal  had  obtained  a  pri- 
vate Act  of  Parliament,  by  which  he  was  empowered  to  grant 
perpetual  estates  to  tenants  holding  under  him  for  lives  renewaUe 
for  ever. 

The  Act  is  the  9th  of  The  Queen^  c  3,  and  received  the  royal 
assent  on  the  18th  of  June  1846. 

The  1st  section  of  that  statute,  after  reciting  a  private  Act 
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obtained  by  Lord  Donegal  (8  &  9  of  The  Queen^  c.  31,  au&orising 
the  sale  of  certain  settled  estates  of  his  Lordship  to  pay  off  incum- 
brances), and  recitmg  that,  at  the  time  of  the  passing  of  the  said 
Act  of  the  8  &  9  of  The  Queen^  divers  parts,  constituting  the  bulk 
of  the  estates,  vested  by  the  said  Act  %  in  the  trustees  thereof, 
were  let  on  leases  for  lives,  with  covenants  for  the  perpetual  re- 
newal thereof;  and  reciting  that  said  leases,  or  some  of  them, 
contain  certain  exceptions  of  timber,  mines,  &c^  and  other  rights, 
royalties,  &c;  and  reciting  that,  inasmuch  as  many  of  the  persons 
possessed  of  such  leases  as  last  aforesaid  might  be  induced  to 
^surrender  the  same,  and  to  accept  in  lieu  thereof  grants  in  fee- 
simple,  at  perpetual  yearly  rents,  equal  to  or  greater  than  the 
rents  reserved  by  such  leases  respectively,  and  to  pay  sums  of 
money  as  premiums  or  considerations  for  such  grants;  and  reci- 
ting thaty  inasmuch  as  a  large  sum  of  money  might  be  thereby 
raised  for  the  purposes  of  the  said  recited  private  Act,  without 
any  reduction  of  the  regular  annual  income  of  the  said  estates, 
it  would  be  very  beneficial  to  all  persons  interested,  and  to  be 
interested  in  the  said  estates,  if  sufficient  powers  were  given  for 
effecting  such  grants.  And  after  some  other  recitals,  ft  was  by 
said  Act  enacted  that  it  should  be  lawful  for  Greorge  Hamilton, 
Marquis  of  Donegal,  during  his  life,  and  after  his  demise,  for  the 
several  and  respective  persons  who,  under  the  limitations  for  life 
and  in  tail  contained  in  a  certain  settlement  of  the  28th  of  Octo-^ 
ber  1822,  should  be  entitled  in  remainder  to  the  possession  or 
receipt  of  the  rents  and  profits  of  the  lands,  &C.,  comprised  in  said 
recited  private  Act,  when  in  possession,  by  deed,  sealed  and  deliv- 
ered, and  with  the  consent  of  the  trustees,  to  grant  and  convey 
in  fee-simple  to  any  person  or  persons  who  should  be  possessed 
of,  or  entitled  to,  a^d  should  be  willing  to  surrender  his  or  their 
lease  for  lives  renewable  for  ever — all  or  any  of  the  lands  com- 
inrised  in  any  such  leases  for  lives  renewable  for  eVer,  either  alone 
or  together,  with  any^trees,  mines,  &c,  excepted  out  of  such  lehse 
or  leases,  subject  to  the  covenants  and  conditions  therein  tnen- 
tioned;  and  in  consideration  of  the  surrender  of  such  lease  or 

kaaes  respectively,  and  of  the  payment  of  such  sum  or  sums  of 
VOL.  3.  11 
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respectively^  as  to  the  person  or  persons  making  such  grant  or 

grants  should  seem  reasonable;  so  as  in  and  by  such  grant  there 
shonld  be  reserved  a  yearly  rent  not  less  in  amount  than  the 
yearly  rent  reserved  by. the  lease  so  to  be  surrendered,  and  pay- 
able on  the  same  days  and  times:  and  then  follow  provisions  as 
to  the  grant  containing  clauses  of  ^distress  and  re-entry,  a  covenant 
for  the  payment  of  the  rent,  and  other  clauses  and  conditions  not 
necessary  to  advert  to. 

The  2nd  section  of  the  said  private  Act  contains  a  provision 
that  the  covenants  and  conditions  in  such  grant  shall  be  annexed 
to  and  incident  to  the  estate  in  the  rent,  as  they  had  previously 
been  to  the  estate  in  the  reversion ;  and  by  the  6th  section  the 
monies  to  be  received  by  way  of  premium  or  consideration  iot 
such  grants  in  fee-simple  under  the  said  private  Act  were  to  be 
applied  to  the  purposes  of  the  private  Act  recited  therein — that 
is  to  say,  amongst  other  matters,  to  pay  off  mortgages  and  other 
incumbrances. 

The  Marquis  of  Donegal  thus  had  the  right,  under  the  private 
Act  to  which  I  have  referred,  to  grant  in  fee-farm  to  tenants 
hddiifg  under  leases  for  lives  renewable  for  ever,  subject  to  the 
restrictions  I  have  stated,  and  had  the  right  to  require  the  pay- 
ment of  a  gross  sum  by  way  of  premium  on  the  making  of  such 
grants. 

The  provisions  of  the  Renewable  Leasehold  Conversion  bill,  as 
introduced  in  the  House  of  Lords  in  1849,  obviously  affected  those 
rights  granted  by  the  Legislature  to  Lord  Donegal  in  1846;  and 
accordingly  Lord  Beaumont  gave  notice  of  two  clauses  to  be  moved 
on  the  report,  and  which  clauses  were  printed  for  the  use  of  the 
Members  of  the  House. 

I  have  obtained  from  the  House  of  Lords  a  printed  copy  of  thoee 
clauses,  headed — '<  Clauses  to  be  moved  on  the  report  by  the  Lord 
Beaumont." 

The  first  of  those  clauses  is  as  follows : — <<  Provided  also,  and  be 
it  enacted,  that  no  grant  shall  be  required  to  be  made  under  this 
Act,  in  any  case  where,  at  any  time  before  the  passing  of  this  Aet» 
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any  private  Act  of  FarliameDt  shall  have  been  obtained,  empowering        1 854. 

the  owner  or  owners  of  any  lands  comprised  in  any  lease  or  leases     ^.n    ^  1 

Ex  pmrtt 
€i  liyes  in  perpetuity,  or  any  trustees  or  trustee,  or  other  persons       khox. 


or  person  for  or  on  behalf  of  snch  owners  or  owner,  to  convert  the 
same  lease  or  leases  for  lives  in  perpetuity  into  an  estate  or  estates 
in  fee-simple,  subject  to  any  fee-farm  rent  or  rents.** 

The  object  of  that  clause  appenurs  to  have  been  to  exclude  alto- 
gather  the  Marquis  of  Donegal's  estates,  and  other  estates  similarly 
eiroumstanoed,  from  the  operation  of  the  Renewable  Leasehold 
Conversion  Act. 

Lord  Beaumont,  probably  doubting  that  such  clause  would  be 
eventually  sanctioned  by  the  House,  gave  notice  of  anether  clause 
to  be  mo^ed  on  the  report,  which  provided,  amongst  other  matters, 
that  where  an  owner,  required  to  make  a  grant  under  the  Act, 
would  be  enabled  out  of  his  estate,  or  under  any  power,  by  grant 
or  otherwise,  to  convert,  in  pursuance  of  any  contract  or  agreement 
to  be  entered  into  for  that  purpose,  and  for  such  consideration  as 
should  or  might  be  agreed  upon  between  the  parties,  any  lease  or 
leases  in  perpetuity  into  an  estate  in  fee-simple,  at  and  under  the 
like  yearly  rent  or  rents  as  is  or  are  received  in  or  payable  under 
sach  lease  or  leases  in  perpetuity,  then,  and  in  every  such  case, 
every  such  owner  might  require  all  fines  and  profits  payable  on 
every  renewal,  and  any  consideration  for  converting  any  lease  or 
leases  in  perpetuity  into  an  estate  in  fee-simple,  to  be  rendered  and 
paid  in  money  at  the  time  of  such  grant,  instead  of  being  commuted 
into  and  made  payable  as  an  additional  fee-farm  rent  or  rents,  in  or 
under  the  grant  or  grants  to  be  made  by  the  owner  under  this  Act. 
And  authority  is  then  given  to  the  lessee  to  raise  such  sum  of  money 
(to  be  paid  as  aforesaid),  by  mortgage,  <Sbc. 

It  appears,  on  referring  to  the  printed  copy  of  the  bill  in  the 
House  of  Lords,  *'  with  the  amendments  made  on  the  report,**  that 
the  first  clause  moved  by  Lord  Beaumont  was  added  to  the  bill. 

The  other  clause  of  Lord  Beaumont's  does  not,  however,  appear 
to  have  been  adopted.  Indeed,  the  adoption  of  Lord  Beaumont's 
first  clause  rendered  the  other  unnecessary,  so  far  at  least  as  Lord 
I>onegal  was  concerned. 
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BoIIm. 
<,^-y   — »    Uie  bill  on  the  report;  and  the  clause  which  I  stated  to  hare  been 
Ex  parte 

khox.       introduced  in  committee  as  the  fifth  clause  became  the  6th  section. 

/Tjjj"  The  Earl  of  Glengall  gave  notice  of  a  clause  to  be  i^oposed  on  the 
third  reading;  which  clause  was  printed^  and  which  is  as  follows : — 
*^  And  be  it  enacted,  that  nothing  in  this  Act  contuned  shall  extend 
to  anj  of  the  lands'  held  by  the  Society  of  the  Governors  and 
Assistants,  London,  of  the  New  Plantation  in  Ulster,  within  the 
realm  of  Ireland,  under  or  by  virtue  of  any  charter  or  statute." 

One  clause  having  been  thus  adopted  by  the  House  of  Lords  on 
the  bringing  up  of  the  report,  excluding  Lord  Donegal's  estates  alto- 
gether froiji  the  operation  of  the  bill,  and  Lord  Glengall  having 
given  notice  of  moving  a  clause  to  exclude  the  estates  of  the  Lrish 
Society  from  the  bill,  an  arrangement  appears  to  have  been  entered 
into;  and  under  these  ciroumstances  Lord  Campbell  gave  notioe 
of  amendments,  which  were  printed,  and  which  are  headed— 
«<  Further  amendments  to  be  proposed  on  third  reading  by  the 
Lord  Campbell  :"— 

**  To  strike  out  clause  2  "  (t.  e.,  the  clause  of  Lord  Beaumonfs, 
inserted  on  the  bringing  up  of  the  report).    <<  For  clause  6,  to  sub- 
stitute the  following  clause : "  and  then  follows  a  clause,  which,  with 
» 

some  alterations,  became  the  5th  section  of  the  Renewable  Leasehold 

Conversion  Act,  on  which  section  the  question  arises. 

The  second  clause  of  the  bill  introduced  by  Lord  Beaumont  on 
the  bringing  up  of  the  report,  and  which  would  have  altogether  ex- 
cluded Lord  Donegal's  case  and  similar  cases  from  the  Act,  was 
struck  out  on  |the  third  reading.  Lord  Glengall's  clause,  excluding 
the  Lrish  Society,  was  not  adopted ;  and  Lord  Campbell's  clause, 
with  some  alterations,  was  substituted  for  the  section  which  was 
number  6  in  the  biU,  as  printed  after  being  reported  to  the  House ; 
and  it  will  be  right  to  refer  again  to  the  latter  clause,  which 
struck  out,  and  in  lieu  of  which  the  5th  section  of  the  Act 
substituted.  It  was  as  follows: — [The  Master  of  the  Rolls 
again  read  the  clause,  stated  ante,  page  80.] 

If  Lord  Campbell,  who  proposed  the  introduction  of  the  5th 
section  of  the  Act,  on  the   third   reading   of  the  bill,  in  lien 
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of  the  clause  I  have  just  steted,  had  intended,  or  if  the  House 
of  Lords  had  intended,  to  introduce  an  enactment  which  in 
erery  case  wonld  have  entitled  the  owner  of  a  reversion  to  com- 
pensation for  the  conversion  of  the  estate  in  the  reversion  to  an  jIZZLi 
estate  in  the  fee-farm  rent,  the  alteration  of  a  few  words  in  the 
danse  I  have  just  read,  and  which  was  struck  out,  would  have 
effectuated  that  object;  but  instead  of  that  course  being  adopted, 
a  new  clause  (the  present  5th  section  of  the  Act)  was  adopted,  which 
from  its  terms  was,  I  apprehend,  intended  to  include  Lord  Donegal's 
and  similar  cases,  but  the  language  of  which  appears  to  be  incon- 
sistent with  the  notion  that  it  was  intended  as  a  general  and  not 
an  exceptional  enactment.  The  difficulty,  therefore,  is  fo  ascertain 
(assuming  it  not  to  be  a  general  enactment)  what  are  the  excep- 
tional cases  within  its  provisions. 

The  5th  section,  as  it  was  finally  adopted  in  the  statute,  will  be 
more  easily  understood  after  what  I  have  stated,  and  is  as  follows : — 
^  Provided  also,  and  be  it  enacted,  that  where  the  estate  into 
which  the  reversion  (from  the  owner  of  which  a  grant  is  required  as 
afi>resaid)  would  be  converted  upon  such  grant,  under  the   pro- 
visions hereinbefore  contained,  would  not  afford  full  compensation 
for  the  loss  of  such  reversion,  or  of  any  power,  benefit,  or  advantage 
incident  thereto,  or  exercised  or  enjoyed  by  or  on  behalf  of  the 
owner  thereof^  under  any  local  or  personal  Act  of  Parliament, 
charter,  settlement,  or  otherwise,  the  owner  of  such  reversicm  may 
require  such  loss  to  be  compensated,  by  such  addition  in  respect 
thereof  to  the  fee-farm  rent  to  be  made  payable,  under  such  grant, 
or,  at  the  option  of  the  owner  of  such  reversion,  by  the  payment  of 
such  a  gross  sum  of  money  (the  amount  in  either  case  to  be  ascer- 
tained in  manner  hereinafter  mentioned,  if  the  parties  differ  about 
the  same)  as  will  afford  a  full  compensation  for  such  loss,  to  be 
estimated  according  to  the  difference  in  marketable  value.**    What 
follows  in  such  5th  section  does  not  appear  to  me  to  affect  the 
question. 

Iff  previously  to  the  statute,  the  owner  <^  the  reversion  had  power 
*^  under  a  local  or  personal  Act  of  Parliament,  charter,  settlement, 
or  othenrise,"  to  convey  in  fee  or  in  fee-farm,  on  payment  of  a  sum 
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Rolls. 

« . — ^    estate  in  the  rerersion  into  an  estate  in  the  fee-farm  rent  would 

JSx  parte 

KNOX.       ^^^  afford  full  compensation  for  the  loss  of  such  reversion,  asd  of 


Judgment. 


.the  right  to  contract  with  the  tenant  for  such  fee-farm  grant. 

Lord  Donegal  had,  under  the  private  Act  of  1846,  power  to 
convey  in  fee  or  in  fee-farm,  with  the  assent  of  his  trustees,  to 
tenants  holding  under  leases  for  lives  renewable  for  ever,  on  pay- 
ment of  a  sum  of  money,  by  way  of  consideration,  but  at  a  rent  not 
less  than  that  reserved  by  the  leases. 

There  is  not,  I  think,  any  doubt,  under  the  circumstances  I  have 
stated,  that  the  5th  section  was  framedto  meet  Lord  DonegaTa^and 
similar  cases. 

If  I  was  at  liberty  to  refer  to  the  debate  in  the  House  of  Lorda 
on  the  8th  and  18th  of  June  1849,  as  reported  in  Hansard^  it 
would  appear  to  be  quite  clear  that  Uie  6th  section  was  introduced 
to  meet  Lord  Donegal's  case,  and  cases  similar  in  principle ;  but  I 
apprehend  I  cannot  refer  to  what  fell  fixNn  noble  Lords  when  the 
bill  was  passing  through  the  House,  consistently  with  the  observa- 
tions of  Sir  James  Mansfield  in  Iggulden  v.  Mt^  (a).  I  think, 
however,  I  am  justified,  without  any  violation  of  legal  principles, 
to  refer  to  Lord  Donegal's  private  Act,  passed  in  1846,  and  to  the 
other  circumstances  to  which  I  have  adverted.  But  even  if  I  were 
not  at  liberty  to  do  so,  I  should,  upon  the  language  of  the  fifth 
clause,  and  without  reference  to  any  extraneous  circumstances^ 
arrive  at  the  same  conclusion. 

If  Lord  Donegal,  or  his  trustees,  would  be  entitled,  under  the 
5th  section,  to  compensation  for  the  loss  arising  from  the  conversion 
of  the  estate  in  the  reversion  to  an  estate  in  the  fee-farm  rent,  I  am 
unable  to  understand  what  sound  distinction  there  is  between  such 
case  and  the  case  of  a  reversioner  seised  in  fee;  and  who,  bj 
virtue  of  his  seisin  in  fee,  and  without  any  private  Act  of  Parlia- 
ment, had  the  power  to  convey,  which  Lord  Donegal  and  his 
trustees  had,  under  the  private  Act  to  which  I  have  referred. 

The  only  distinction  between  the  two  cases  is,  that  Lord  Donegal 
and  his  trustees  would,  at  the  time  of  the  passing  of  the  Renewable 

(ii)  2  New  Rep.  451. 
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Leitf^old  Conversioii  Act,  have  continued,  by  the  terms  of  the  pri- 
Tate  Act»  in  the  position  of  landlord,  notwithstanding  the  lionyejance 
of  their  inversion  ;  whereas  a  person  seised  in  fee,  conveying  in  fee, 
subject  to  A  rent,  would  only  have  been  entitled  to  a  rentcharge,  on 
the  priBciples  stated  by  Mr.  Hargraive  in  the  note  I  have  referred 
to.  Still,  however,  the  effect  of  the  Renewable  Leasehold  Conver- 
sion Act  would  be  to  deprive  the  reversioner  of  a  right  capable  of 
being  transferred  for  valuable  consideration,  without  any  further 
inconvenience  to  the  landlord,  than  having  his  estate  in  the  rever- 
aon  converted  into  an  estate  in  a  rentcharge ;  and  the  conversion 
by  the  Act  of  what  would  have  been  an  estate  in  a  rentcharge  to 
an  estate  in  a  rent-service  would  scarcely  have  been  a  sufficient 
compensation  for  the  loss  of  the  right  to  transfer  the  estate  in  the 
reversion  for  valuable  considerati<ni.  By  the  operation,  however,  of 
^  14  &  15  of  The  Queen^  c.  20,  an  owner  in  fee  can  now  convey 
in  fee-farm,  and  the  rent  would  be  a  rent-service. 

The  worda  of  the  5th  section,  ^'  under  any  local  or  personal  Act  of 
Parliament,  charter  or  otherwise,"  should  be  kept  in  mind  in  con- 
stming  that  section.  The  word  **  charter"  may,  perhaps,  have  been 
introduced  to  meet  the  case  of  the  Irish  Society ;  but  as  the  charter 
has  not  been  put  in  issue,  that  cannot  be  relied  on  in  this  case. 

I  therefore  am  of  opinion,  having  regard  to  the  language  of  the 
5th  clause,  and  to  the  affidavit  of  Mr.  Maurice  Gollis,  that  the 
respondents,  as  the  owners  in  fee  of  the  reversion  in  the  lands 
demised  by  the  lease  of  the  29th  of  September  1830,  are  entitled 
to  compensation  for  the  loss  which,  it  appears  from  Uiat  uncontra*- 
dieted  affidavit,  wiU  arise  from  the  conversion  of  their  estate  in  the 
reversion  to  an  estate  in  the  fee-farm  rent ;  and  I  must,  therefore, 
refer  it  to  the  Master  to  ascertain  the  amount  of  such  compensation. 

Two  cases  have  been  referred  to  in  the  course  of  the  argument, 
in  which  the  construotion  of  the  5th  section  of  the  Act  was  consi- 
dered, to  which  it  will  be  proper  to  advert. 

The  first  is  the  case  of  Ex  parte  SomervUU,  In  that  case, 
which  is  shortly  reported  in  the  2nd  vol.  of  the  Irish  Jurist^  p.  203, 
I  decided  that  the  5th  section  of  the  statute  did  not  entitle  the 
owner  of  the  reversion  to  compensation  in  every  case  for  the  con* 


1854. 
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1864.        versioD  of  the  estate  in  the  reversion  to  an  estate  in  the  fee-fium  rent 
RoiU, 

The  facts  of  the  oase  are  not  stated  in  the  report ;  but  it  appears 

from  the  order — a  copy  of  which  I  have  obtained — and  from  the 

docnments  nsed  on  the  motion,  which  I  have  read,  that  no  affidavit 

was  filed  on  the  part  of  the  respondents ;  nor  was  there  any  evidence 

laid  l>efore  the  Court  that  there  was  a  loss  to  the  respondents  in 

that  case  by  the  conversion  of  the  estate  in  the  reversion  to  an  estate 

in  the  fee-farm  rent. 

The  principal  argument  urged  before  me  Was,  that  the  landlord 
wad  entitled  to  compensation,  by  reason  of  the  statute  haying 
de|>rived  him  of  the  right  to  litigate,  and  of  the  chance  of  a  for- 
feiture, by  reason  of  the  neglect  of  the  tenant  to  renew.  I  did  not 
oloncur  in  that  argument :  but  I  am  not  at  all  certain,  if  the  case  of 
ISx  parte  Samerville  had  been  argued  on  the  same  grounds  upon 
which  this  case  has  been  argued,  and  if  an  affidavit  had  been  made, 
to  the  same  e£fect  as  the  affidavit  filed  by  Maurice  CoUis  in  the 
present  case,  that  I  should  have  made  the  declaration  contained  in 
the  order  in  Uiat  case. 

The  case  of  Ex  parte  Samerville  was  decided  on  the  4th  of  May 
1860,  and  shortly  afterwards  a  bill  was  brought  in  in  the  House  of 
Lonb,  to  amend  the  Renewable  Leasehold  Conversion  Act,  which, 
after  reciting  the  5th  section  of  the  said  Act,  and  reciting  that 
doubts  are  entertained  as  to  the  intent  and  meaning  of  the  proviso 
and  enactment  contuned  in  the  said  6th  section  of  the  said  Act,  it 
was,  by  the  }st  section  of  such  bill,  provided,  **  That  where,  under 
the  provisions  of  the  said  Act,  a  grant  of  the  inheritance  in  fee- 
simple  is  required  by  a  lessee  in  perpetuity  of  any  lands  from  the 
owner  of  the  reversion,  the  difference  in  marketable  value  between 
the  reversionary  estate  to  be  granted  or  conveyed,  and  the  value  of 
^e  fee-farm  rent  of  the  same  amount  as  the  rent  reserved  in  such 
leas^  shall  be  deemed  to  be  a  loss,  for  which  the  owner  of  such 
reversiisp  may  require  to  be  compensated,  under  the  recited  proviso 
and  enactment ;  and  such  compensation  shall  be  made  and  given  by 
an  increase  in  the  amount  of  the  fee-farm  rent,  equivalent  in  value 
to  the  amount  of  such  loss :  provided  always  that  the  owner  of  any 
reversion,  of  which  a  grant  may  be  required,  under  the  provisions 
of  the  said  recited  Act^  shall  in  no  case  be  entitled  to  claim  or 
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receiTe  compensation  for  or  on  account  of  any  loss  wMch  may  be 
•ostaiDed  hj  snch  owner,  bj  reason  of  such  grants  greater  than  the 
amonnt  of  one  year  and  a-half  of  the  rent  reserved  in  any  such 
lease" 

And  by  the  2nd  section  of  the  bill,  it  was  proposed  to  be  enacted, 
**  That  so  mnch  of  the  said  Act  as  {Nrovides  that  compensation  for 
any  loss  or  di£forence  in  valne  between  the  reversionary  estate  and 
mterest  required  to  be  granted,  and  the  value  of  the  fee-farm  rent 
to  be  thereafter  reserved,  may  be  comp^isated  by  the  payment  of  a 
gross  sum,  shall  be,  and  is  hereby  repealed,  and,  in  future,  compen- 
sation for  any  such  loss  shall  be  made  by  a  proportionate  increase 
in  the  fee-farm  rent  to  be  reserved." 

That  bill  passed  the  House  of  Lords,  and  was  sent  to  the  House 
of  Conmions  on  the  1st  of  August  1850,  as  appears  on  the  copy  of 
the  bill  ordered  by  the  House  of  Commons  to  be  printed. 

It  was  not,  however,  proceeded  with  in  that  House,  and  has  not 
been  again  brought  in  in  either  House  of  Parliament. 

The  case  of  the  Corporation  of  Belfast  and  the  Marquis  of 
DcMnegal  and  others  came  before  me  on  the  15th  of  July  1851. 
The  Marquis  of  Donegal  or  his  trustees  returned  no  answer  to  the 
difi^rent  notices  served  upon  them  by  the  petitioners  in  that  case, 
prior  to  the  case  being  heard  before  me,  and  filed  no  affidavit.  A 
short  affidavit  was  filed  by  the  receiver  over  Lord  DonegaTs  estates, 
which  did  not  properly  raise  the  question  which  has  been  argued  in 
this  case.  No  affidavit  was  made  to  the  efiect  of  the  affidavit  made 
by  Maurice  Collis  in  the  present  case ;  and  the  attention  of  the 
Court  not  having  been  called  to  Lord  Donegal's  private  Act,  or  to 
any  .of  the  arguments  arising  therefrom,  or  to  the  facts  which  I 
have  stated,  I  followed  the  case  of  Ex  parte  Samervilie. 

There  was  an  appeal  in  that  case  to  the  Lord  Chancellor,  who 
affirmed  my  decision ;  and  I  presume  his  Lordship's  attention  was  not 
called  to  the  facts  I  have  adverted  to,  which  appear  very  clearly 
to  establish  that  the  decision  ought  to  have  been  otherwise,  if  the 
case  of  Lord  Donegal  had  been  properly  brought  before  the  Court. 

If  the  present  petition  was  against  Lord  Donegal  and  his  trustees, 
I  should  probably  have  felt  obliged  to  follow  the  Lord  Chancellor's 
decision ;  but  as  that  case  is  not  reported,  and  as  I  am  unaware  of 
VOL.  3.  12 
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1864.        the  grounds  of  his  Lordship's  decision,  and  as  the  facts  of  the  present 
BoUs, 
V-  ■  V  ■■■^     case  are  not  exactly  the  same,  I  apprehend  I  am  bound  to  de(»de 
Ex  parte 
KNOX.       according  to  the  Yiew  I  entertain  of  the  law,  after  having  vetj 


Judgment, 


carefully  considered  the  subject 

A  circumstance  occurred  during  the  progress  of  the  argument,  to 
which  I  think  it  is  proper  to  advert. 

In  the  case  of  7^  Skinnett  Compmny  y.  The  Irish  Socie^^ 
reported  in  112  Clarke  ^  FinneUy^  p.  425,  it^  appears  that  tiiat 
Society  hold  their  property  under  a  charter  from  King  Charles  % 
and  although  the  House  of  Lords  decided  that  the  Lnsh  Society  were 
not  trustees  for  the  Skinners  Company^  yet  it  was  considered  that 
they  were  trustees  for  public  purposes. 

I  suggested  the  propriety  of  the  petitioner  or  respondents  putting 
the  charter  in  issue,  and  consenting  (in  order  to  save  expense)  that 
the  printed  copy  used  before  the  House  of  Lords  should  be  read. 
The  petitioner  has  declined  to  amend  his  petition,  and  put  the  char- 
ter in  issue,  or  consent  to  its  being  laid  before  the  Court ;  and  the 
respondents  have  also  declined  to  put  it  in  issue,  or  to  consent  to  its 
being  read.  I  am  therefore  obliged  to  decide  the  case  without  regard 
to  the  consideration  that  the  respondents  are  trustees  for  public 
charitable  purposes. 

The  reason  why  it  occurred  to  me  that  it  would  be  desirable  that 
the  charter  should  be  in  issue,  was  this : — ^It  is  quite  dear,  as  laid 
down  by  Lord  Cottenham,  in  the  case  of  the  Astomey-General  t. 
Pilgrim  (a),  that  it  is  ''an  established  ffde  of  this  Court,  which  it 
is  its  duty  to  maintain,  that  leases  of  this  sort  (that  is,  long  leases 
of  charity  lands)  amounting  to  an  alienation,  are,  prima  fade  at 
least,  not  to  be  supported.** 

If  the  charter  had  been  put  in  issue,  the  petitioner,  without 
any  inconsistency,  notwithstanding  the  general  rule  as  laid  down 
by  Lord  Cottenham,  would  have  been  at  libwty  to  contend  that 
the  lease  under  which  he  derived  was  valid,  according  to  the 
authority  of  the  AUarney-General  v.  Hungerford  {h)y*  and   at 

(a)  2H.&TW.  188.  (ft)  2  CL  &  Fin.  357;  S.  C.  8  Blig^  437. 

*  See  the  pamphlet  reoentlj  laid  before  tiie  CommiBaoiien  of  Ini^oiiy  into  tba 
state  of  the  Corporation  of  London,  and  the  documents  referred  to  in  said  pamphlet* 
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tfeje  same  time  to  have  insiBtod  that^  according  to  the  case  of 
the  AiUnuy-Gememl  v.  Kerr  (a\  and  manj  other  caees,  the 
Irish  Society  could  not,  prima  facie  at  least,  have  conveyed  their 
reverahm  in  fe^fiurm  previoosly  to  the  Renewable  Leasehold  Con* 
▼  ersion  iicty  and  coold  not  now  conrey  in  fee-farm  if  that  statute 
had  not  passed ;  and  that»  as  there  would  porhaps  be  no  marketable 
^aloe  attacked  to  an  estate  in  a  reveision,  incqiable  prima  fame 
cf  alien«tian»  in  coosequence  <tf  the  estate  being  subject  to  a  public 
cbaritaUe  tma^  there  could  be  no  loss  by  the  conversion  of  the 
estate  in  the  revemon  into  an  estate  in  the  fee-&rm  rent 

I  am  not  at  liberty  to  enter  upon  that  question,  Counsel  on 
eadt  side  having  declined  (notwithstanding  the  suggestion  of  the 
Court  thai  the  case  should  be  argued  on  the  real  facts)  to  put 
the  charter  in  issue. 

I  with  it,  however,  to  be  distinctly  understood,  that  I  offer  no 
qpimen  whatever  on  the  point,  as  it  may  be  argued  on  some 
future  occasion* 

It  was  stated  in  the  couiBe  of  the  argument  by  Counsel  on  the 
part  of  the  Irish  Socie^,  that  the  compensation  which  they  would 
daim  under  the  5th  section  of  the  Act  from  their  tenants,  in  the 
f{vept  of  their  all  seekii^  for  fee-£um  grants  under  the  statute, 
wouU  ezee^  £100,000. 

It  was  not,  however,  stated  by  Counsel,  how  the  Irish  Society 
proposed  tp  expend  that  sum;  and  if  I  may  judge  from  the  account 
Uad  brfore  the  House  of  Lords,  in  The  Skinners  Compos^  v.  The 
Irish  Soei^  (b\  no  portion  of  it  would  be  expended  in  Ireland* 
What  propcrtion  of  the  property  of  the  Society  is  expended  in 
the  periormanoe  of  the  public  trusts  reposed  in  them,  may  pro- 
psfi(y  be  the  sul)|ect  of  Inquiry  befoe  the  commission  new  sitting 
In  London. 
:    In  the  case  in  the  Home  cS  Lords,  to  which  I  have  reSsrred, 

(a)3BeaT.427.  (h)  12 CL  & Iln.  451. 


1864. 
EoOm. 
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i^UA  was  {naled  in  laM;  and  smcngrtotkert,^  letter  from  the  Iriih  Sode^io 
dieir  tenaalB»  bearing  date  the  dOfeh  August  176Q,  in  panaanoe  ^  which  the  leases 
lor  Ures  renewable  for  erer  were  granted  to  the  teminti  of  the  Irish  Society  about 
tetrperiod^  vnier  eirooiDStaBoef,  and  apon  terms  very  benefiolsl  to  the  said  Socie^. 
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1854.        Lord  Lyndhurst,  in  giving  judgment,  observed  that  the  Irish  Soci* 

Bolls. 
i — V— /    ety  "have  to  provide  for  the  Protestant  religion,  the  Protestant 
Ex  parte 

KNOX.        establishment  in  that   district     That  is  not  a  temporarj  bat  a 


Judgment, 


permanent  object ;  and,  with  the  establishment  of  religion  in  that 
district,  they  have  also  to  superintend  and  take  care  of  that  which 
is  closely  and  intimately  connected  with  religion,  and  a  part  of  it 
(if  I  may  so  describe  it),  namely,  the  education  of  the  inhabitants  of 
the  district:  they  have  also  to  perform  other  public  duties,  of  great 
importance,  connected  with  the  district — duties,  as  it  appears  to 
me,  from  the  very  nature  and  character  of  them,  of  a  permanent 
description ;  and  it  appears  to  me  that  there  is  no  foundation  what- 
ever for  the  argument  which  has  been  urged,  that  their  authori^ 
as  public  officers  has  long  since  expired,  and  that  they  have  no 
duties  to  discharge." 

In  the  course  of  the  present  sittings,  I  had  an  injunction  mo- 
tion before  me,  in  which  two  private  bills  were  handed  up  to  the 
Court  (and  which  bills  it  is  proposed  to  bring  in  in  the  present 
sesdon  of  Parliament),  to  authorise  the  building  of  quays,  and 
for  other  important  public  purposes,  at  Londonderry ;  I  believe  it 
is  also  necessary  to  build  a  bridge  there.  The  inhabitants  of  Lon- 
donderry are  to  be  heavily  taxed  for  these  public  objects,  and 
they  are,  in  addition,  according  to  the  statement  of  Counsel  for 
the  Irish  Society,  to  have  the  sum  of  £100,000  levied  upon 
them  by  the  Society,  under  the  Renewable  Leasehold  Conversion 
Act,  no  part  of  which  will  probably  be  applied  towards  any  pub- 
lic object  connected  with  Ulster,  unless  a  different  course  should 
be  adopted  from  that  which  appears^  from  the  accounts  laid  before 
the  .House  of  Lords,  and  to  which  I  have  referred,  to  have  beea 
hitherto  pursued.  The  question,  however,  will  no  doubt  be  care- 
fully  considered  by  the  Commissioners  now  sitting  in  London,  and 
the  expenditure  of  the  funds  of  the  Irish  Society  fuUy  inquired 
into. 

I  have  decided  the  question  in  the  present  case  with  the  Irish 
Society  on  strict  legal  principles : — whether  they  have  been  well 
advised  to  indst  on  a  right  which  has  only  been  claimed  by  two 
Lriflli  landlords,  notwithstanding  the  number  of  fee-£Bmn  grants 
made  under  the  statute,  remains  to  be  ascertained. 
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A  question  has,  I  believe,  arisen  as  to  whether  there  can  be  an        1864. 
appeal  to  the  House  of  Lords  against  the  decision  of  the  Court  in 
eases  under  the  Renewable  Leasehold  Conversion  Act,  or  from  the 
decision  of  the  Lord  ChanceUor  on  appeal  ? 

I  apprehend  it  will  be  found  that  an  appeal  lies  to  the  House  of 
Lords  in  all  cases  where  jurisdiction  is  ^ven  to  the  Court  of  Chan" 
eery.  The  22nd  section  of  the  Renewable  Leasehold  Conversion 
Act  gives  such  jurisdiction.  If  authority  is  given  to  the  Lord 
Chanoeflor  alone  hy  statute,  some  question  would  arise  as  to  the 
right  of  appeal  to  the  House  of  Lords ;  but  I  apprehend,  where 
jurisdiction  is  given  to  the  Court  of  Chanoerj,  such  junsdiction  is 
given  subject)  impliedly,  to  the  right  to  appeal.  The  principal  case 
en  the  subject  is  Bignold  v.  %fringfield(a) ;  and  although  the 
point  was  not  decided  in  that  case,  it  will,  I  think,  be  found  that 
^  opinion  which  Lord  Brougham  threw  out  b  correct,  and  that  on 
the  grounds  stated  by  Mr.  Enight  Bruce,  who  argued  the  question 
for  the  appellants,  an  appeal  will  lie  {b).  The  observations  of  Lord 
Tiangdale,  in  the  important  case  of  The  Grand  Junction  Canal 
Company  v.  Dimes  {e\  are  important  on  this  point 

It  would  be  much  to  be  regretted,  in  a  case  of  such  importance  as 
tbe  present,  involving,  I  believe,  in  its  results  a  question  affecting 
the  property  of  all  the  tenants  of  ^  the  respondents  in  the  ci^  of 
Londonderry,  and  in  a  considerable  district  outside  the  city,  that 
the  party  against  whom  the  decision  may  ultimately  be  in  the  Court 
of  Chancery  should  be  without  a  right  of  appeal  to  the  House  of 
Lords.  If  such  be  the  law,  it  should  be  altered  without  a  moment's 
delay. 

I  ahaU  make  an  order  referring  it  to  the  Master  to  inquire  and 
report  as  to  the  amount  of  compensation  to  which  the  respondents 
wOl  be  entitled  by  the  conversion  of  their  estate  in  the  reversion  to 
an  estate  in  the  fee-&rm  rent.  The  order  in  other  respects  will  be 
in  the  usual  form. 
The  foUowing  order  was  made : — 

It  is  ordered  and  declared  that  the  petitioner  is  entitled^ 

(«)  7  CL  4  Hn.  71.       <6)  See  Story  on  Equity  Jorisdiction,  8. 1364,  noU  8. 
(c)2M<N.&G.292. 
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under  the  proyisions  of  the  Renewable  Leasehold  Conyer- 
sion  Act,  to  a  fee-£Eurm  grant  from  the  respondents  (the 
Irish  Society),  of  the  messuage,  lands  and  tenements 
demised  by  the  lease  of  the  29th  of  September  1830,  in  the 
petition  mentioned ;  and  it  is  further  ordered  that  it  be, 
and  it  is  hereby,  referred  to  the  Master  in  rotation,  to 
inquire  and  report  the  amount  of  compensation  to  which 
the  rei^ndents  are  entitled  under  the  5th  section  of  the 
said  Act,  for  the  loss  which  will  take  place  in  the  marketaUe 
value  of  the  said  respondents'  estate  and  interest  in  the  said 
messuage,  lands  and  tenements,  by  the  conyersion  of  his 
estate  in  the  reversion  therein  into  an  estate  in  a  fp^fcyin 
rent ;  and  it  is  hereby  further  referred  to  the  Master  to 
inquire  and  report  (in  case  the  petitioner  and  respcmdents 
shall  differ  about  the  same)  the  amount  of  the  fee^fium 
rent  to  be  made  payable  by  such  grant;  and  whether  any 
fine  or  fines,  or  interest  thereon,  or  fees,  are  payable  by  the 
petitioner  to  the  respondents,  before  the  execution  of  the 
said  grant  in  fee-farm ;  and  whether  as^  apd  what  arrear 
of  the  rent  reserved  by  the  said  lease  is  due  by  the  pieti- 
tipner  to  the  respondents;  and  let  the  Master  settle  and 
approve  of  the  draft  of  the  said  grant>  if  the  petitioner  and 
respondents  shall  difier  about  the  same:  and  the  Couii 
doth  reserve  further  order  and  the  question  of  costs* 


Digitized  by 


Google 


CHANCERY  REPORTS.  95 


1862. 


MURPHY  V.  MURPHY. 


{Chaneefj.)  April  \6,n, 

19. 

Bt  kdeBtare  betriag  date  the  8rd  of  NoTember  1840»  uid  iiitde  %o^^ 
Iwtweeii  William  Moiphy  the  dder  of  the  fim  put,  Willie  U^S^fK^'br 

the  jOBDger,  his  second  son,  of  the  seoood  part,  Mathew  (yC^onorot  «  marriage 

•etdement,  aa 

the  third  part,  Margaret  O'Connor,  daag^iter  of  the  iaid  Malhew  portiona  for 

duldren,  to  bo 

OXJoBDor,  of  toe  fourth  part,  Denis  O'Connor  and  James  Morphj  of  ahaied  or  di- 

the  fifth  part,  and  Arthur  O'Connor  and  Chiyrles  James  Murphy  oS  them  in  aach 
the  sixth  part,  being  the  settlement  execnted  preriottslj  to,  and  in  p^^SoiM^  «^ 

oontemplation  of  the  marriafle  then  intended,  and  shortly  afterwards  to  Test  and  be 
*^  ®  ^  paid   to   audi 

solemnized  between  the  said  William  Murphy  the  younger  and  the  children   re- 

apectiTeij  at 
nid  Margaret  O'Connor,  William  Murphy  the  elder  conv^ed  the  and  npon  audi 

kndB  of  Eilbrew  and  other  lands  in  the  county  of  Meath,  of  which  he  ^^  i^  ^ 

m  seised  in  fee,  to  the  said  Denis  O'Connor  and  James  Murphy,  ndT'^ii^ 

end  their  heirs,  to  the  use  of  William  Murphy  the  elder,  and  his  ^^^^^^^ 

heirs,  until  the  solemnisation  of  the  said  intended  marriage^  and  from  '^^'^'iiiJ^^P* 

and  after  the  solemnization  thereof,  to  tiie  use  of  William  Murphy  ^^  ^^  ^ 

the  younger  for  life,  and  after  his  death  to  the  use  that  Margaret  or  one  of  them, 

and    in    andi 

O'Connor,  if  she  should  suryire  him,  and  there  should  be  issue  of  the  manner  aa  W. 

M.the7onnger 

marriage  then  living,  should  receive  a  jointure  of  £300  per  annum  bj  any  deed  or 

deeda,   inatm* 

during  her  life,  and  subject  thereto  to  the  use  of  the  said  Arthur  mentor  faiatm- 

CCimnor  and  Charles  James  Murphy,  for  the  term  of  500  years,  ^^  or  bj  hia 

last  will  dionld 
direct  or  aopoint,  and  in  defiinlt  of  appointment  to  be  equally  dirided  between  or 
among  sncb  cbild^,  share  and  share  alike,  the  shares  of  sons  to  be  paid  at  twenty* 
one,  and  the  shares  of  danriiters  at  twenty-one  or  marriage.  W.  M.  by  his  will 
bequeathed  a  legacy  of  £2000  to  his  wife,  and  the  interest  of  the  remainder  of  the 
money  of  which  he  might  die  possessed,  for  her  own  use  and  for  the  maintenance  and 
education  of  his  two  daughters,  and  he  charged  his  estate  of  K.,  as  he  was  entitled 
to  do  by  his  marriage  settlement,  with  £8000,  which  together  with  Ui6  residue  of  hia 
fortune  he  wished  to  be  dirided  in  equal  shares  between  his  two  daughters,  and  he 
left  the  residue  of  his  fortune  in  money,  after  paying  the  £2000  to  his  wife,  together 
with  the  sum  of  £8000  charged  upon  the  estate  of  &.,  to  be  equally  diyided  between 
them ;  the  entire  to  bebng  to  either  of  his  daughters,  should  the  other  not  arrire  at 
the  age  of  eia^iteen  years.— ifcitf,  that  the  wiU  operated  aa  an  execution  of  tha 
power  under  tot  settlement,  and  that  the  portions  of  the  dan^ten  yetted  at  te 
teataior't  death,  and  bore  Jntawit  from  that  date. 
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1 852.        upon  the  trusts  thereinafter  declared ;  and  subject  thereto  to  the  use  of 
N.^^yT:'/     all  or  such  one  or  more  of  the  sons  of  said  intended  marriage ;  and  in 
^  case  there  should  be  no  son  of  said  marriage  who  should  live  to  attain 

MUSPHT.     twenty-one  years,  then  after  the  decease  of  said  William  Murphy 
the  younger,  and  such  decease  or  failure  of  the  sons  of  said  marriage^ 
to  the  use  of  William  Murphy  the  elder,  his  heirs  and  aasigiis. 
And  it  was  thereby  declared  that  the  term  of  500  years  was  limited 
to  Arthur  O'Connor  and  Charles  James  Murphy,  upon  trust  for 
securing  the  due  and  punctual  pajrment  of  the  said  jointure  thereby 
proyided  for  the  said  Margaret  Murphy,  and  upon  further  trust  thati 
in  case  there  should  be  any  child  or  children  of  the  intended 
marriage  other  than  a  son  or  sons  who,  under  the  preceding  limita- 
tions or  under  the  execution  of  any  power  therein  contained,  shoold 
be  entitled  to  the  said  lands  or  any  part  thereof  exceeding  one- 
third  in  possession,  or  one-half  in  reversion,  then  the  said  Arthur 
O'Connor  and  Charles  James  Murphy  should  by  sale  or  mortgage 
of  said  term,  or  the  other  ways  therein  mentioned,  ^*  levy  or  raise 
the  sum  or  sums  of  money  hereinafter  mentioned,  for  the  portion 
or  portions  of  such  child  or  children  (that  is  to  say),  if  there  shall 
be  but  one  such  child,  the  sum  of  £6000  of  lawful  money  of  Great 
Britain  and  Ireland,  as  or  for  his  or  her  portion,  and  to  be  paid  or 
payable  to,  and  to  become  vested  in  such  child  at  or  upon  such  age, 
day,  or  time,  as  the  said  William  Murphy  the  ybunger  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,   with  or  without 
power  of  revocation  and  new  appointment,  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more  crediUe 
witnesses,  or  by  his  last  will  and  testament  in  writing,  or  by  any 
codicil  or  codicils  thereto,  to  be  by  him  signed  and  published  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  shall 
from  time  to  time  direct  or  appoint ;  and  in  default  of  such  direction 
or  appointment,  to  be  paid  to  such  child,  being  a  son,  at  the  age  of 
twenty-one  years,  or  being  a  daughter,  at  the  age  of  twenty-one 
years  or  day  of  marriage,  whichever  shall  first  happen,  if  the  same 
age  or  time  shall  happen  after  the  decease  of  the  said  William  Murphy 
the  younger;  and  if  the  same  shall  happen  in  the  lifetime  of  the  said 
William  Murphy  the  younger,  then  the  portion  of  such  chQd  shall 
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be  considered  as  a  vested  interest  in  him  or  her  at  or  upon  the  same 
age,  day,  or  time,  but  the  payment  thereof  shall  be  postponed  until 
the  decease  of  the  said  William  Murphj  the  younger/'  unless  he 
should  sign  a  oonsent  that  it  should  be  raised  in  his  lifetime;  ^'and  if 
there  shall  be  two  or  more  such  children  other  than  or  not  being  a  son 
or  sons,  so  for  the  time  being  entitled  as  aforesaid,  then  the  sum  of 
£8000  of  the  like  lawful  money  for  their  portions,  the  said  sum  of 
£8000  intended  for  the  portions  of  such  children,  being  more  than 
one,  to  be  shared  or  diyided  between  them  in  such  parts  or  propor- 
tions, and  to  Test  and  be  paid  to  such  children  respectively,  at  or 
upon  such  age,  days,  or  times,  and  to  be  subject  to  such  charges, 
provisoes  and  limitations,  such  charges  or  limitations  being  for  the 
benefit  of  some  or  one  of  them,  and  in  such  manner  as  the  said 
William  Murphy  the  younger,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  with  or  without  power  of  revocation  and  new 
i^poiaiment,  to  be  by  him  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  or  by  his  last  will 
and  testament  in  writing,  or  by  a  codicil  or  codicils  thereto,  to  be  by 
him  signed  and  published  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  shall  from  time  to  time  direct  or  appoint, 
and  in  de&uU  of  such  direction  and  appointment  to  be  equally 
divided  between  or  among  such  children,  share  and  share  alike ;  tfie 
share  or  shares  of  such  of  the  said  children  as  shall  be  a  son  or  sons 
to  be  paid  to  him  or  them  at  his  or  their  age  or  respective  ages  of 
twenty-one  years,  and  the  share  or  shares  of  such  of  them  as  shall 
be  a  daughter  or  daughters,  at  her  or  their  age  or  respective  ages  of 
twenty-one  years,  or  day  or  respective  days  of  marriage,  which  shall 
first  happen,  in  case  the  same  shall  h^pen  after  the  decease  of  the 
•aid  William  Murphy  the  younger,"  &c.      The  settlement  further 
provided  that  it  should  be  lawful  for  the  trustees  of  the  term  of  600 
years,  '^  at  any  time  or  times  after  the  decease  of  the  said  William 
Uorphy  the  younger,  with  and  out  of  the  rents,  issues  and  profits  of 
the  said  towns,  lands,  &c^  comprised  in  the  said  term  of  500  years,  or 
intended  so  to  be,  with  their  appurtenances,  to  levy  and  raise,  pay 
and  apply  for  the  maintenance  and  education  of  the  child  or  children 
bat  the  time  being  of  ihe  said  William  Murphy  the  younger,  by 
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*      ■    V       — ' 
MUBFHr 

V. 
MUBPHT. 


the  said  Margaret  O'Connor,  for  whom  a  portion  or  portions  were 
thereby  intended  to  be  provided  as  aforesaid,  in  the  meantime,  and 
until  his,  her,  or  their  portion  or  respective  portions  shall  become 
payable,  such  jearlj  sum  or  sums  of  money  as  they  or  he  ahall  think 
proper,  not  exceeding  in  any  one  year  for  any  one  such  child  what 
the  interest,  at  the  rate  of  £5  sterling  for  every  £100  by  the  year, 
of  his  or  her  then  presumptive  portions,  under  the  trusts  of  the  said 
term  of  500  years,  would  amount  to.'' 

The  marriage  was  solemnised,  and  there  was  issue  two  daughters, 
Margaret  Louisa  Mary  and  Catherine  Emily  Murphy,  the  plaintiflk 
William  Murphy  the  younger  died  on  the  18th  of  May  1848,  leaving 
the  plainti£&  surviving  him,  and  having  duly  made  his  will,  bearing 
date  the  8th  of  April  1843,  of  which  the  following  are  the  material 
parts  : — 

'*  I  bequeath  and  leave  to  my  dear  wife  Margaret  the  sum  of 
£2000  for  her  own  sole  use  and  benefit,  to  be  paid  to  her  upon  h^ 
demanding  it,  by  my  executors,  hereinafter  named.  I  leave  and 
bequeath  to  my  own  dear  wife  Margaret  the  interest  of  the  remain- 
der of  the  money  of  which  I  may  die  possessed,  for  her  own  use,  and 
for  the  maintenance  and  education  of  our  daughter  Margaret  Louisa, 
and  for  the  maintenance  and  education  of  the  child  which  my  own 
dear  wife  now' carries,  should  that  child  be  a  daughter.  The  manage- 
ment and  disposal  of  the  interest  of  the  residue  of  my  fortune  in 
money  (after  having  paid  my  own  dear  wife  £2000  as  above  ordered) 
for  the  maintenance  and  education  of  my  one  or  two  daughters^  aa 
the  case  may  be,  and  for  the  use  of  my  said  dear  wife  Margaret,  I 
leave  subject  to  the  control  of  my  dear  wife  and  of  both  my  execu- 
tors hereinafter  named,  so  that  eacti  one  of  them  shall  have  an  equal 
power  and  authority  in  awarding  for  the  benefit  maintenance  and 
education  of  my  daughters  (should  there'  be  more  daughters  than 
one),  and  for  the  use  of  my  dear  wife  Margaret,  the  disposal  of  the 
interest  annually  receivable  upon  said  residue.  I  desire  that  my 
daughter  or  daughters  (as  the  case  may  be)  shall  receive  the  best 
education  that  can  be  procured  for  thenu  If  the  child  which  my 
dear  w^fe  now  bears  should  be  a  son,  I  declare  him  under  my 
marriage  settlement  entitled  to  my  estate  of  Kilbrew,  in  the  county 
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of  Meath,  in  Ireland;  and  I  dasire  that  the  expenfet  of  his  main- 
tenance and  education  be  paid  from  ont  of  the  rents  and  profits  of 
my  said  estate,  and  not  from  ont  of  the  mon^  of  which  I  maj  die 
possened.  Shoidd  the  child  which  m j  wife  now  bears  be  a  daugh- 
ter, I  ehaxge  my  estate  of  Kilbrew,  in  tiie  county  of  Meath,  in 
Irelaiid,  as  entitled  so  to  do  by  my  marriage  settlement,  with  a  sum 
of  £8000,  Engfish  sterling  money,  which,  together  with  the  residue 
of  my  fortune,  after  paying  to  my  own  dear  wife  £2000,  as  before 
desired,  I  wish  to  be  divided  in  equal  shares  between  my  two 
daughters.  Should  the  child  which  my  wife  now  bears  be  a  soir, 
I  will  and  bequeath  to  my  daughter  Margaret  Louisa  the  entire 
residue  of  my  fbrtune,  af^  paying  to  my  dear  wife  Margaret  £2000 
as  above  desired ;  and  I  hereby  charge  the  lands  of  Kilbrew  with 
an  adfitioBal  sum  of  as  much  as  may  be  required,  be  the  same 
£4000  or  thereabouts,  to  leaye  to  my  ssid  daughter  Margaret  Louisa 
the  fortune  of  £10,000.  Should  the  child  which  my  wife  now  bears 
be  a  son,  and  lire  to  the  age  of  twenty-one  years,  and  be  married,  I 
hereliy  indemirify  and  declare  entirely  freed  the  estate  of  Kilbrew 
from  any  charge  for  younger  children,  except  that  I  charge  it  with  so 
much  as  may  be  required  to  make  up,  with  the  residue  of  my  fortune 
(after  paying  my  own  dear  wife  £2000  as  aforesaid),  the  sum  of 
£10,000  as  a  fcntune  for  my  daughter  Margaret  Louisa  Mary 
Murphy.  Should  the  child  which  my  wife  now  bears  be  a  daughter,, 
I  leaye  the  residue  of  my  fortune  in  money,  after  paying  to  my  own 
dear  wife  as  aforesaid  the  sum  of  £2000,  together  with  the  sum  of 
£8000  chargeable  upon  the  estate  of  Kilbrew,  in  the  county  of  Meath, 
tebe  equally  divided  between  my  two  daughters,  the  entire  to  belong 
to  either  of  my  daughters,  should  the  other  not  arrive  at  the  age  of 
«ghteen  years.'' 

The  plaintiff  Catherine  Emily  was  the  child  referred  to  in  the 
will,  as  the  diild  whom  the  testetor^s  wife  was  then  carrying.  She 
was  bom  shortly  after  the  date  of  the  will. 

After  the  death  of  "William  Mur^^y  the  younger,  without  male 
issue,  WlBiaii  Murphy  the  elder  became  entitled  to  the  lands, 
under  the  provisions  of  the  settlement,  subject  to  the  sum  of  £8000 
eharged  on  the  lands  in  favour  of  the  plaintiffs,  and  entered  into 
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1852.        possessioD.    The  plaintifFs  were  made  wards  of  Court    Doubts 
< V — J  '  having  been  entertained,  whether  the  plaintifl^  were  entitled  to  be 

If  ITRFH7 

^^  paid  the  interest  on  the  sum  of  £8000,  in  the  interval  between,  the 

MUBPHT.  death  of  the  testator  and  the  time  of  payment  of  the  principal,  tbe 
Statement,  original  bill  in  this  cause  was  filed,  in  pursuance  of  a  report  of  the 
Master  in  the  minor  matter.  It  prayed  that  the  rights  of  the 
plaintiffs  might  be  ascertained  and  declared,  and  the  trusts  of  the 
settlement  carried  into  execution ;  and  that  in  particular  it  might 
be  declared  that  the  plaintiffb  were  entitled  to  be  paid  interest  at 
the  rate  of  £6  per  cent*  per  annum  upon  the  said  sum  of  £8000, 
provided  for  them  as  aforesaid,  from  the  death  of  William  Murphj 
the  younger,  until  the  principal  sum  should  become  payable,  and 
that  William  Murphy  the  elder  might  be  directed  to  pay  the  amount 
of  such  interest  to  the  guardian  of  the  plaintiffs,  for  their  use  and 
benefit ;  or,  that  it  might  be  declared  that  the  plaintiffs  were  entitled 
to  have  an  adequate  allowance  for  their  maintenance  and  education, 
from  the  time  of  the  death  of  their  father  until  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  or  be  married,  raised  out 
of  the  rents  and  profits  of  the  settled  lands,  without  reference  to  the 
income  of  their  other  property.  The  cause  was  heard  on  bill  and 
answer  on  the  3rd  of  June  1849,  when  it  was  directed  to  stand 
over,  with  liberty  to  the  plaintiffs  to  amend  the  biU,  so  as  to  bring 
before  the  Court  all  questions  in  which  they  were  interested,  as  well 
as  regarded  the  charges  under  the  said  settlement,  as  the  will  of 
their  father. 

William  Murphy  the  elder  having  died  on  the  2nd  of  September 
1849,  a  bill  of  revivor  and  supplement  was  filed,  bringing  before 
the  Court  the  parties  claiming  under  his  will,  and  praying,  in 
addition  to  the  relief  prayed  by  the  original  bill,  that  the  plaintiffs 
might  be  declared  entitled  to  the  benefit  of  a  provision  made  for 
them  by  the  will  of  William  Murphy  the  elder,  by  which  he  devised 
to  them  two  annuities  of  £100  each  out  of  the  lands  pf  Kilbrew. 
The  answer  of  the  principal  defendants  submitted  that,  having 
regard  to  the  nature  and  effect  of  the  will  of  William  Murphy  the 
younger,  and  also  of  the  will  of  William  Murphy  the  elder,  and  the 
provisions  thereby  respectively  made  for  the  benefit  of  the  plaintiffs^ 
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and  upon  the  true  coiiBtniction  of  the  settlement  of  the  4th  of 
NoTember  1840,  the  pkintifiii  were  not  entitled  to  be  paid  interest 
on  their  respectiTe  portions  of  the  sum  of  £8000  until  the  principal 
should  become  payable. 

Mr.  Brewiier^  Mr.  Deasy  and  Mr.  Leflre^^  for  the  plaintiffs,  argued 
first,  that  the  provision  made  by  the  will  of  W.  Murphy  the  younger 
was  intended  to  take  effect  immediately  on  the  testator's  death,  and 
<^erated  as  an  execution  of  the  power  giren  him  by  the  settlement. 
This  was  evident  from  the  clauses  of  the  will  which  gave  the  plaintiff 
the  benefit  of  survivorship,  and-  from  the  residuary  clause  which 
was  to  take  efiect  immediately,  and  was  coupled  with  the  appdnt- 
ment  of  the  £8000  charged  by  the  settlement,  showing  that  both 
were  intended  to  take  effect  at  the  same  time.  Secondly,  that  the 
pkin^fla  were  at  all  events  entitled  to  maintenance  under  the 
settlement  They  dted  1  Sug.  en  Powers^  p.  145;  Rawlim  v. 
OoUfrap  (a) ;  Wiban  v.  Piggoit  (b) ;  Foljambe  v.  WUhughby  (c) ; 
JBrwit  V.  KnoU{d)\  Lygcn  v.  Lord  Coventry {ey 


Mr.  Seijeant  Christian^  Mr.  P.  Pitzgerald  and  Mr.  BerheUy^ 
for  the  defendants,  contended  that  the  will  merely  appdnted  the 
principal  suin,  but  was  silent  as  to  the  interest,  in  respect  of  which 
there  was  no  appointment,  either  in  terms  or  to  be  collected  from 
the  intention  of  the  testator,  as  apparent  on  the  wiD.  Secondly, 
they  contended  that  the  provisions  in  the  settlement  as  to  main- 
tenance were  not  intended  to  be  resorted  to  in  any  event;  and, 
considering  the  provision  made  by  the  will  of  William  Murphy  the 
elder,  it  ought  not  to  be  resorted  to  by  the  trustees.  They  cited 
Lord  Pawlet's  ea»e{f)\  Warr  v.  Warr(g)\  Hinchinbroho  v. 
Sepim>w  (h) ;  Duke  of  Chandoe  v.  Talbot  (t) ;  Prowse  v.  Abing* 


(a)  5  Ves.  440. 
(e)  2  Sim.  &  St.  167. 
(e)  14  Son.  41. 
(9)  IV.  hi  Ch.  318. 


(6)  2  Yes.  Jan.  851. 

(d)  1  PhiL  572. 

(/)2Vent.86e. 

(A)  lBr.C.C.,891,3d5. 


(0  2  P.  Wms.  flOl. 
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Chomewy. 


Argtmmt, 


Aprai9. 


don  {a) ;  Forth  v.  Ch€^man  (b) ;  Browne  v.  Paull  (e) ;  Berhel^ 
V.  Swinburne  (d). 

Mr.  W,  Armstrong^  for  the  tnistees  of  the  term  of  500  jeers. 

The  LoKD  Chavcsixob.* 

It  cannot  be  doubted  that,  in  this  case,  the  testator  intended  to 
execute  tiie  power  reserved  to  him  bj  the  settlementy  nor,  that  if  die 
devise  of  the  sum  of  £8000,  though  to  be  paid  oat  of  land,  were  to 
be  constmed  withont  r^arence  to  the  power,  it  would  take  efiecl, 
and  vest  in  each  of  the  daughters  of  the  testator  £4000,  immediately 
on  his  death.  The  only  question  is,  whether  the  clauses  of  the  will 
which  operate  as  an  execution  of  the  power  do  more  than  appoint 
the  shares  of  the  daughters,  leaving  the  times  of  vesting  as  th^ 
w^  prescribed  by  the  settlement  in  default  of  appointment  ■  Art 
is,  at  the  age  or  ages  of  twenty-one^  or  day  w  days  of  marriage. 

It  is  eontended  by  the  plaintiff  that,  tiiere  being  no  Ume  or  event 
to  which  the  will  postpones  the  payment,  and  the  gilt  being  by 
words  which  per  se  indicate  that  it  is  to  operate  in  prtssenH,  it 
must  take  effect  at  the  time  when,  unless  a  contrary  intention  be 
indioated,  the  will  itself  is  by  law  to  take  effect,  that  is,  on  the  tes- 
tator's death.  In  aid  of  this  argument,  it  is  further  said  (and  I 
think  rightly)  that  the  bequest  of  the  residue,  whatever  be  its  trusts^ 
is  undoubtedly  immediate,  and  that  being  coupled  with  the  appoint- 
ment  of  the  £8000,  and  both  being  given  in  the  same  terms,  the 
intention  of  the  testator  is  evident  that  both  should  take  efibct  a*  Ae 
same  time. 

Though  it  is  indisputably  true  that  the  same  words  in  a  wlH 
may,  in  certain  eases  well  recognised  and  established,  have  a  diffnr- 
eot  operation  according  to  the  different  subjects  to  which  th^  relate, 
yet  the  plain  rule  of  construction  in  general  is,  to  give  them  the 
same  signification  and  effect.    I  do  not  find  any  case  contravening 


(a)  1  Aik.  482. 

(c)  1  Sim.,  N.  C,  92. 


(6)  1  P.  wms.  ee^. 

(<0  6  Sim.  613. 


*  The  Right  Hon.  F.  Blackbubme. 


Digitized  by 


Google 


CHANCERY  REPORTS. 


103 


t|us  role,  when  the  same  clause  in  the  will  operates  both  as  a  beqaest 
and  an  execation  of  a  power. 

Bat  I  entirely  admit  that,  if  the  will  intimates  an  intention  to 
execute  the  power^  and  to  do  so  only  to  a  certain  extent^  the  provi- 
sions of  the  settlement  are  of  necessity  to  be  referred  to,  and  should 
govern  the  rights  of  the  parties,  as  far  as  the  will  is  silent  and  ino- 
perative. 

In^the  present  case,  however,  if  the  constmction  we  give  the 
chiiises  in  qaestion  is  that  contended  for  by  the  plaintiff  (which  I 
think  it  is),  the  whole  power  is  exercised,  the  time  of  payment  and 
vesting  being  that  of  the  testator^s  death.  Besides  the  reasons  which 
I  have  adverted  to  as  sustaining  this  view  of  the  case,  there  is  the 
further  and  most  important,  indeed  to  my  mind  conclusive,  argu- 
ment against  referring  to  the  times  or  events  specified  in  the 
settlement  as  those  on  which  the  appointments  were  to  take  effect. 
I  allude  to  the  words  of  the  second  clause,  which,  afiter  directing  the 
£8000  to  be  equally  divided  between  the  two  daughters,  says,  *^  the 
entire  to  belong  to  either  of  my  daughters,  should  the  ot^er  not 
arrive  at  the  age  of  eighteen  years."  The  meaning  of  this  admits  of 
no  doubt.  It  gives  to  each  daughter  a  contingent  interest  in  the 
share  of  the  other,  showing  a  dear  intention  that,  before  eighteen 
years  of  age,  he  meant  that  each  should  have  a  right  to  her  moiety 
— 4hat  that  right  should  be  divested  in  favour  of  the  other,  if  she 
died  before  eighteen,  and  that  at  eighteen,  the  survivor  should  have 

the  whole. 

These  dispositions  are  all  warranted  by  the  power,  are  perfectly 
valid,  regulate  the  rights  of  the  children,  and  make  it  utterly  impos- 
sible for  a  Court  to  refer  to,  or  adopt,  the  times  or  words  of  payment 
specified  in  the  wilL  The  repugnancy  to  which  such  an  adoption 
would  lead  is  so  obvious,  that  we  could  not  give  effect  to  the  provi- 
aons  of  the  settlement,  which  provide  for  the  case  of  the  non-execu- 
tion of  the  power,  without  subverting  the  appointment  made  by  the 
wiD,  which  we  are  obliged  to  support  and  effectuate. 

Declare  that,  under  and  by  virtue  of  the  indenture  of  the  3rd 
of  November  1840,  in  the  pleadings  mentioned,  and  the  will 
of  William  Murphy,  jun.,  the  plaintiffs  are  entitled  equally 
to  the  principal  sum  of  £8000,  by  the  said  indenture  provi- 


1862. 
Cktmeery, 

MUBPHT 

MURPHY. 

JudgmgiU. 


Digitized  by 


Google 


JudgwieiU. 


104  CHANCERY  REPORTS. 

ded,  as  the  pordons  of  the  joanger  children  of  the  said 
William  Murphy,  jon.,  together  with  interest  on  the  said 
principal  sum,  at  the  rate  of  £5  per  cent  per  annum,  from 
the  18th  day  of  May  1848,  the  day  of  the  death  of  said 
William  Murphy,  jun.,  until  the  said  principal  sum  shall  be 
paid,  after  giving  credit  for  all  sums  paid  on  account  of  said 
minors ;  and  that  said  principal  sum  and  interest  thereon 
are  well  charged  on  the  term  of  600  years  in  the  knds  of 
Kilbrew,  in  said  indenture  in  the  pleadings  mentioned. 


Reg.  Lib.  Gen.,  5,/.  837. 


STEWART  V.  THE  MARQUIS  OF  CONTNGHAM. 
IfoyS^lS. 

Hie  question,  On  the  I7th  of  April  1851,  an  order  was  made  in  this  caose, 

on  a  rafcrence 

to   inquire       whereby  it  was  referred  to  the  Master  to  inquire  and  report 

tfanber  be        whether  the  timber  on  lots  Nos.  21  and  2  of  the  Tyrcallen  estate 

poMMsion  and  ^'^^^  material  to  the  possession  and  enjoyment  of  the  said  estate  (a). 

^"^22^11  it'       The  Master  made  his  report  on  the  29th  of  January  1852, 

fi^  ^^fl '  whereby  he  found  that  the  right  to  the  timber  was  not  material  to 

^^^^^  ^^  ^^^  possession  and  ei^oyment  of  the  estate,  and  found  £95.  14s.  as 

end  of  the      compensation  for  the  timber  on  lot  No.  21,  and  £25.  10s.  6d.  for 

inqoiiy  being 

to    asoertafai    that  on  lot  No.  2. 

whether, 

thoogfa  in 

nspect  of  its  intrinsic  yaloe,  it  may  admit  of  pecnniaiy  compensation,  its  adventiti- 

ons  yalne  as  an  ornament  to  the  estate  be  not  so  material  as  that  it  may  reasonably 

be  supposed  that,  withont  it,  the  pnrchaser  would  not  have  entered  into  the  contract 

atalL 

Where  the  timber,  the  subject  of  the  inquiry,  grew  on  a  comparatiTely  small  por- 
tion of  the  estate,  detached  fi;om  the  demesne,  and  not  in  flew  of  the  manflion.house, 
pleasure  grounds  or  avenues,  and  the  Master  reported  that  it  was  not  essential  to  the 
possession  and  enjoyment  of  the  estate,  though  there  were  conflicting  affidayits  as 
to  whether  it  was  ornamental  or  not,  the  Court  (reversing  the  order  or  the  Master  of 
the  Bolls)  refiised  to  send  back  the  report  to  be  re-considered  on  further  evidenoe. 

A  motion  to  rary  a  Master's  report  was  directed  to  stand  OTer  for  further  affi. 
davits.  Held,  that  a  party  who  had  filed  an  affidavit  could  not,  on  appeal  from  the 
order  made  on  the  farther  affidavits,  object  to  the  admission  of  them  as  irregular 
and  contraiy  to  the  practice  of  the  Court. 

(a)  See  1  Ir.  Ch.  Rep.  576. 
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The  defendant  moved  at  the  Rolls,  on  objections  to  vary  the        1862. 

•  Chancery* 

Master's  report;  and  on  the  1st  of  March  1852,  his  Honor  directed     > — >n ' 

STEWART* 

the  motion  to  stand  over,  in  order  to  enable  the  plainti£f  and 
defendant  to  make  affidavits,  if  so  advised.    Two  affidavits  were     contno- 

HAM. 

accordingly  made  on  the  3rd  and  5th  of  March — the  one  bj  the         \ 

plaintiff  and  the  other  bj  the  defendant's  solicitor.  The  affidavits  Statement. 
being  contradictorj  of  each  other,  as  to  the  timber  being  orna- 
mental, the  Master  of  the  Rolls,  bj  an  order  of  the  19th  of  April 
1852,  directed  that  the  report  should  be  sent  back  to  the  Master, 
and  that  he  should  be  at  liberty  to  re-consider  his  report  on  the 
evidence  stated  in  the  schedule  to  his  report,  and  also  upon  the 
affidavits  of  the  plaintiff,  filed  on  the  3rd  of  March  1852,  and  of 
the  defendant,  filed  the  5th  of  March  1852,  and  that  the  Master,  if 
he  should  so  think  fit,  should  receive  additional  evidence. 

The  plaintiff  now  moved,  bj  way  of  appeal,  to  vary  the  orders 
of  the  1st  of  March  and  the  19th  of  April,  and  that  the  Master's 
report  might  be  confirmed.  The  evidence  on  which  the  report  and 
orders  were  founded  is  sufficiently  stated  in  the  Lord  Chancel- 
lob's  judgment 


Mr.  Serjeant  Christian  and  Mr.  Warren^  for  the  appeal,  con- 
tended that  the  admission  of  further  affidavits  on  a  motion  to  vary 
the  Master's  report  was  irregular  and  contrary  to  practice ;  and  in 
sapport  of  the  report  they  cited  Magennis  v.  Falkm  (a) ;  Davis  v. 
jDavis  (b) ;  Flight  v.  Booth  (c). 


Argument, 


Mr.  i^.  A,  Fitzgerald  and  Mr.  Hamilton  Smythe,  in  support 
of  the  iHrders,  and  against  the  report,  relied  on  Whitworth  v. 
Whyddon{d)'y  Peel  v.  Hague  {e)-,  Sug.  Ven.  p.  34;  DobeU  v. 
Hutchinson  (J)  ;  Dyhes  v.  Blahe  (g). 


(a)  2  MoU.  561. 

(c)  1  Bing.  N.  C.  87a 

(e)  16  Sim.  315. 

VOL.  3. 


(si)  6  Soon,  320. 


(b)2AtL2l. 

(rf)  2  M'N.  &  G.  52. 

(/)  3  Ad.  &  El.  355. 
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Mm/ 13, 
Judgment, 


The  Lord  Cbancellob.* 

In  this  case,  the  plaintiff  appeals  from  two  orders  made  by  his 
Honor  the  Master  of  the  Rolls ;  one  made  on  the  1st  of  March, 
and  the  other  on  the  19th  April,  1852.  It  is  not  necessary  however 
to  advert  to  any  of  the  proceedings  previous  to  the  order  of  the  1 7th 
of  April  1851,  whereby  it  was  referred  to  Master  Brooke  to  inquire 
and  report  whether  the  title  to  the  timber  of  certain  lots,  Nos.  21 
and  2  of  the  Tyrcallen  estate,  contracted  to  be  sold  by  the  plaintiff 
to  the  defendant,  are  material  to  the  possession  and  enjoyment  of 
the  said  estate ;  and  if  he  should  find  that  it  was  not,  then  to  report 
the  amount  of  the  compensation  to  which  the  defendant  was  entitled 
in  consequence  of  the  failure  of  the  plaintiff  to  make  out  title  to  it. 
The  Master,  on  the  29th  of  January  1852,  reported  that  the  [timber 
on  those  lots  was  not  material  to  the  possession  and  enjojnnent  of  the 
estate,  and  found  the  compensation  for  the  timber  to  be  £95.  14s. 
for  one  lot,  and  £25.  10s.  6d.  for  the  other.  This  report  the  defendant 
moved  to  set  aside,  on  the  general  ground  that  the  Master  should 
have  reported  that  the  timber  was  material  to  the  possession  and 
enjoyment  of  the  estate.  The  order  of  the  1st  of  March  was  that  the 
motion  should  stand  over,  in  order  to  enable  the  plaintiff  and 
defendant  to  make  affidavits,  if  so  advised.  Under  this  permission 
two  affidavits  were  made,  one  by  the  defendant  and  the  other  on 
the  part  of  the  plaintiff;  and  the  motion  afterw^u*ds  coming  on  on  the 
the  19th  of  April,  it  was  ordered  that  the  report  should  be  sent  back 
to  the  Master,  with  liberty  to  him  to  reconsider  it,  on  the  evidence 
in  the  schedule  to  his  report,  and  on  the  two  affidavits ;  and  the 
Master  was  to  be  at  liberty,  if  he  thought  fit,  to  receive  additional 
evidence.  I  understand  his  Honor  not  to  have  expressed  any  dissent 
from  the  finding  of  the  Master,  but  rather  to  have  said  that  in  the 
evidence  he  did  not  think  there  was  sufficient  matter  to  warrant  a 
satisfactory  conclusion  one  way  or  the  other.  It  is  however  insisted 
by  the  plaintiff  in  this  appeal,  that  there  Was  such  evidence,  and  that 
the  report  should  not  have  been  sent  back  to  be  reconsidered. 

The  order  of  the  1st  of  March  is  objected  to,  on  the  ground 
that  it  was  contrary  to  the  practice  of  the  Court  to  allow  further 
*  The  Right  Hod.  Francis  Blackburnb. 


Digitized  by 


Google 


CHANCERY  REPORTS. 


107 


1852. 
Chancery, 


STEWART 

V. 

CONYNG- 

HAM. 


affidavits  to  be  made ;  this  however  is  hardlj  to  be  regarded  as 
matter  of  appeal,  as  the  appellant  availed  himself  of  it  by  having 
t  further  affidavit  made. 

The  question  then  for  mj  determination  is  whether  the  report 
was  warranted  by  the  evidence ;  and  here  we  must  keep  in  mind  the 
very  peculiar  character  of  the  inquiry.  The  question  whether  timber  Judgment 
be  essential  to  the  enjoyment  of  the  estate,  because  it  is  ornamental,  is 
one  partly  of  fact  and  partly  of  opinion  and  taste,  the  object  and  end 
of  the  inquiry  being  to  ascertain  whether,  though  in  respect  of  its 
intrinsic  value  it  may  admit  of  pecuniary  compensation,  its  adventi- 
tious value  as  an  ornament  to  the  estate  be  not  so  material  and 
substantial  as  that  it  may  be  reasonably  supposed  that,  without  a 
right  to  it,  the  purchaser  would  not  have  entered  into  the  contract 
at  alL*  There  is  not,  I  may  observe,  any  difference,  indeed  there 
eould  be  none,  as  to  the  principal  facts  respecting  this  timber.  It 
grows  on  two  portions  of  the  estate  remote  from  each  other :  the 
ground  occupied  by  it  is  a  few  acres,  very  limited  in  extent,  when 
compared  with  the  extensive  woods  which  cover  above  200  acres. 
Neither  of  those  sooall  parcels  are  within  the  demesne,  but  they  are 
separated  from  it  by  the  holdings  of  different  tenants,  and  are  not  in 
view  of  the  mansion-house,  pleasure  grounds,  avenues  or  approaches. 
The  greater  part  of  the  larger  parcel  is  situate  on  a  low  level,  and 
from  tiie  undulation  of  the  ground  between  it  and  the  public  road, 
from  a  limited  part  of  which  it  is  visible,  and  from  the  growth  of 
timber  planted  by  Mr.  H.  Stewart  on  his  own  intervening  estate, 
even  this  partial  view  may  soon  be  shut  out.  The  timber  on  the 
smaller  parcel  was  planted  by  the  tenant,  is  in  the  worst  condition, 
planted  in  detached  rows,  and  is  only  visible  from  a  part  of  the 
public  road.  One  of  the  parcels  (the  larger)  lies  in  part  in  un- 
dulating ground,  and  its  removal,  it  is  stated,  would  be  injurious  to 
the  appearance  and  effect  of  the  adjacent  plantation. 

Having  given  an  outline  of  the  facts,  I  come  to  consider  the  opi- 
nions of  the  different  persons  who  have  made  affidavits ;  and  it  is 
quite  enough  to  say  of  them,  that  they  are  utterly  at  variance.  I  do 
not,  however,  hesitate  to  say  that  the  views  and  opinions  of  those 


♦  See  1  Bing.  N.  C.  377. 


Digitized  by 


Google 


108 


CHANCERY  REPORTS. 


1852. 
Chancery. 

8TEWABT 

V. 

CONYNG- 

HAM. 

Judgment, 


who  think  this  timber  not  essential  to  the  enjojnnent  of  the  estate 
are  borne  out  and  sustained  bj  all  that  is  stated  as  to  the  position, 
extent  and  quality  of  this  timber,  and^  if  well  founded,  folly  warrant 
the  conclusion  at  which  Master  Brooke  arrived.  I  am  further  of 
opinion  that  nothing  is  disclosed,  either  by  the  affidavits  before  the 
Master  or  by  the  supplemental  affidavits,  to  warrant  me  in  thinking 
that  evidence  can  be  obtained  more  satisfactory  than  that  which  the 
parties  have  already  adduced  and  relied  on  ;  and  without  any  reason 
to  [think  that  any  further  disclosure  of  facts  is  likely,  I  think  it 
important  not  to  re-open  an  inquiry  on  a  subject  admitting  of 
such  different  and  irreconcileable  views. 

I  am   very  much    confirmed  in    this    opinion    by  th6   course 
which  the  proceedings   have  taken,  and  the  conduct  of  the    de- 
fendant.     I  observe  that  his  Honor,  in  his  very  able  judgment, 
delivered   on   the    16th  April  1851,   in  page  374,  says:   "It  has 
not  been  alleged  that  the  timber  on  the  24  acres  is  to  be   con- 
sidered ornamental  timber,  nor  is  it  alleged  that  the  right  to  it  is 
material  to  the  possession  or  enjoyment  of  the  estate."    This  remark 
is  fully  supported  by  a  reference  to  the  matter  of  the  fifth  and  sixth 
exceptions,  which  complain  of  the  defect  solely  on  the  ground  of  the 
quantity  and  value  of  the  timber.     This  seems  to  me  of  importance, 
both  as  it  afiects  the  expediency  of  furnishing  any  further  evidence, 
and  as  it  affords  some  test  for  trying  which  of  the  conflicting  allega- 
tions is  the  more  probable.    Indeed  it  may  be  fairly  asked,  if  this 
timber  was  of  such  indispensable  importance  to  the  enjoyment  of 
the  estate  as  it  is  now  said   to  be,  why  was   it  forgotten  in  the 
former  reference ;  and  why  was  the  evidence  exclusively  confined 
to.  the  value  and  quantity  of  the  timber  ?     I  cannot  divest  my  mind 
of  the  impressions  which  the   obvious  answers  to  these  questions 
are  calculated  to  create ;  and  when  I  find  that  Master  Brooke  has 
adopted  a  conclusion  which  the  evidence  appears  to  me  to  justify, 
I  am  altogether  indisposed  to  encourage  or  allow  any  further  affida- 
vits, keeping  in  mind  these  important  considerations,  that  the  order 
appealed  from  does  not  adopt  the  objections  to  the  report,  and  that 
there  are  not  any  specific  grounds  alleged  for  further  inquiry  or 
evidence. 

For  these  reasons,  I  affirm  the  order  of  the  Ist  of  March,  and 
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vary  that  of  the  19th  of  April,  and  overmle  the  fifth  and  sixth        1852. 

Chancery* 
exceptions ;  the  effect  of  which  is,  that  the  report  of  Master  Brooke     < ^ ^ 

,       ,  -  -  STEWART 

stands  connnned. 

[A  decree  for  specific  performance  was  subsequently  made  in      contng- 

^,  -  HAM. 

the  cause.]  

Judgment, 


WOOD  V.  KNOX. 

Aprils. 
LoFTUs  JoMES,  being  seised  in  fee  of  the  lands  of  East  and  West*    ^^^  ^'  ^' 

Montagh,  by  lease,  bearing  date  the  29th  of  April  1780,  in  con-  ^^  ,  ^^V^    ^^ 
°        •'  °  r  7  words    IB   ne- 

sideration  of  £1000,  demised  them  to  James  Wood  the  first,  his  cessary  to  con- 
stitute   the 

heirs  and   assigns,    for   three  lives,   at   a   rent  of  £100,  with  a  delivery  of  an 

instrument  as 

covenant  for  perpetual  renewal,   in  the   following  form  : — '*  That  an  escrow.  If 

the    real    in- 

on  the  death  of  any  of  the   lives  therein-before  mentioned,   the  tendon  of  the 

said  James  Wood,  his  heirs  and  assigns,  first  paying,  or  causing  the  instrunent 

to  be  paid,   unto  the   said   Loftus   Jones,   his  heirs  and  assigns,  operate"^  all 

the  sum  of  £11.  Ts.  6d.,  bv  way  of  fine,   over  and  above  all  ^''T'    ^^  - 
'      •         'f  '  untU  a  speci- 

rent  and  arrears  of  rent  then  due  on  the  said  demised  premises,  ?®**  condition 

■^  be  performed, 

and  on  the  nomination  of  the  life  of  any  other  person  to  be  put  and  it  is  an  es- 
crow. 

bserted  in  the  place  and  stead  of  the  person  so  happening  first  to      Therefore, 

where   the 

die  as  aforesaid, — the  said   Loftus  Jones,  his  heirs  and  assigns,  renewal   of  a 

should  and  would,  within  twelve  calendar  months  from  the  death  of  ecuted  by  the 

such  person  so  happening  first  to  die  as  aforesaid,  add  and  insert  to  promise     and 

the  time  and  term  of  the  said  lease  the  life  of  such  person  so  nomi-  diate  pai^'ent 

of  the  renewal 
fines,  and  there  was  no  attesting  witness  to  the  execution,  it  was  Held,  that  the 
renewal  was  deliyered  as  an  escrow. 

The  interest  in  a  lease  for  lives  renewable  for  ever  was  settied  on  A  for  Ufe,  re- 
mainder, subject  to  a  jointure  to  A's  wife,  to  the  use  of  his  children,  who  were  minors. 
In  1839,  one  of  the  lives  being  dead,  a  negociation  for  a  renewal  took  place  between 
A  and  B,  one  of  six  parties  entitled  to  the  reversion,  acting  on  lehalf  of  all.  In 
1847*  a  renewal  was  executed  as  an  escrow  by  the  reversioners,  on  the  promise, 
which  was  not  fulfilled,  of  immediate  payment  of  the  fine.  In  Jidy  1849,  a  demand 
in  wy  ting  of  the  renewal  fines  was  made  by  B,  on  behalf  of  himself  and  the  other 
parties  interested,  on  A.  In  March  1851 ,  another  cestui  que  vie  having  died  in  the 
meantime,  A  tendered  the  amount  of  the  renewal  fines. 

Held^  that  tiie  right  to  a  renewal  had  been  forfeited,  and  a  petition  for  that  pur- 
pose was  accordingly  dismissed,  with  costs. 
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nated,  instead  of  the  person  so  happening  first  to  die  bb  aforesaid ; 
which  life,  so  to  be  added  and  inserted,  was  to  be  indorsed  on  said 
lease,  or  written  on  a  deed,  label  or  parchment,  to  be  affixed  to  said 
lease  for  that  purpose,  or  in  a  separate  deed  or  writing,  declaring  the 
last  life  or  lives  so  failing,  and  the  life  or  lives  added  in  lieu  thereof, 
and  the  three  lives  in  being  during  which  the  said  estate  should  be 
then  to  continue ;  and  in  like  manner  for  ever  successively  upon  the 
failure  of  every  several  life  in  said  lease  then  nominated,  or  there- 
after to  be  successively  nominated  as  aforesaid,  and  on  the  like 
payment  of  the  said  sum  of  £11.  7s.  6d.,  of  lawful  money  of  Great 
Britain,  over  and  above  all  arrears  of  rent  that  should  be  due  on  the 
^aid  demised  premises ;  and  on  the  like  nomination  of  every  other 
successively,  in  lieu  of  every  such  several  life  nominated  as  aforesaid, 
the  said  Loftus  Jones,  his  heirs  and  assigns,  should  and  would, 
within  twelve  calendar  months  of  the  failure  of  every  such  several 
life  nominated  as  aforesaid,  add  and  insert  to  the  time  and  term  of 
the  said  demise,  for  ever,  the  several  life  and  lives  of  such  person  or 
persons,  to  be  nominated  instead  of  the  life  and  lives,  to  be  added 
and  inserted  successively,  happening  to  die  as  aforesaid;  which 
several  lives  to  be  added  and  inserted  successively  were  to  be  indorsed 
on  said  lease,  or  written  in  deeds,  labels  or  parchments,  to  be  afiixed 
thereunto,  or  on  separate  deeds  or  writings  as  aforesaid." 

On  the  28th  of  June  1817,  tlie  reversion  being  vested  in  John 
Knox  and  Annesley  Gore  Knox,  and  the  interest  of  the  lessee  in 
James  Wood  the  third,  a  renewal  was  executed  by  the  Messrs. 
Knox  to  Michael  Fenton  as  trustee  for  James  Wood  the  third,  for 
the  lives  of  James  Wood  the  third,  and  his  brothers  W.  C.  Wood 
and  Abraham  Wood. 

On  the  26th  of  September  1833,  the  interest  under  the  lease  was 
settled,  on  the  marriage  of  James  Wood  the  third,  to  the  use  of 
James  Wood  the  third  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  the  right  heirs  of  James  Wood  the  third,  with 
power  to  him  to  charge  a  jointure  for  any  after-taken  wife,  and 
portions  for  younger  children.  There  was  issue  of  the  marriage  one 
son,  Gregory  Wood,  a  minor. 

James  Wood  the  third  married  again  in  1842,  and,  by  a  deed  of 
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the  7th  of  November  1842,  executed  his  power  of  jointuring,  and 
charging  portions  for  the  children  of  the  second  marriage.  There 
was  issue  of  the  second  marriage,  James  E.  N.  Wood,  a  minor. 
Abraham  Wood  and  W.  C.  Wood,  two  of  the  lives  named  in  the 
renewal  of  1817,  died — the  former  on  the  26th  of  July  1833,  and 
the  latter  on  the  2nd  of  January  1850. 

The  reversion  became  vested,  on  the  death  of  Anneslej  Gore 
Knox,  in  his  five  children — St.  George  Knox,  John  Knox,  James 
Anneslej  Knox,  Henry  Knox  and  Francis  Knox,  and  John  Knox, 
one  of  the  lessors  of  the  renewal  of  1817. 

In  1839,  a  correspondence  took  place  between  James  Wood 
the  third  and  James  Annesley  Knox,  with  respect  to  a  renewal, 
and  in  1840  a  draft  renewal  was  prepared.  The  solicitor  for 
the  lessors  raised  objections  in  the  progress  of  the  negociation, 
and  the  draft  was  not  approved  of.  In  1847,  another  draft 
renewal  was  furnished  by  James  Wood  the  third  to  the  attorney 
of  the  lessors,  which  was  returned  with  various  amendments, 
and  a  letter  claiming  £31.  lOs.  Od.  for  renewal  fines.  The 
draft  as  amended  was  engrossed,  and  executed  by  James  Wood  the 
third,  and  transmitted  to  George  H.  Jackson,  the  attorney  of  the 
lessors,  with  a  statement  to  the  effect  that  when  the  said  renewal  was 
executed  by  the  lessors,  the  fines  would  at  once  be  paid  in  exchange 
for  the  tenants '  part  of  the  said  renewal.  The  deed  was  executed 
by  the  lessors  under  the  circumstances  hereinafter  mentioned,  but 
no  reply  was  made  until  the  23rd  of  July  1849,  when  the  following 
letter  was  written  : — 

.  "  Sib — On  my  own  behalf,  and  on  that  of  my  brothers,  who  are 
equally  interested  with  me  in  the  lands  of  Montagh,  I  beg  leave  to 
call  your  attention  to  the  fact  of  one  of  the  lives  in  the  last  renewal 
hemg  dead  for  a  length  of  time,  and  consequently  of  there  being  a 
large  sum  due  to  us  for  renewal  fines  and  interest ;  which  sum,  as  I 
do  not  understand  the  principle  on  which  these  fines  are  calculated, 
I  request  you  will  forthwith  pay  to  our  solicitor,  Mr.  George  H. 
Jackson,  of  19  Upper  Mount-street.  I  must  add,  that  unless  this 
sum  is  paid  within  a  reasonable  time,  we  will  refuse  to  renew  the 
lease. — ^I  am.  Sir,  your  obedient  servant, 

"  St.  Geo.  Knox." 
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No  Other  application  for  the  renewal  fines  wa^  made,  by  or  on 
behalf  of  the  iive  other  persons  interested  in  the  reversion  of  the 
lands. 

On  the  9th  of  August  1849,  the  attorney  of  James  Wood  wrote 
to  Mr.  Jackson  on  the  subject  of  the  renewal  fines.  On  the  20th 
of  August  1849,  the  latter  replied,  inclosing  an  account  of  the 
renewal  fines,  as  he  calculated  them,  which  account  the  petition 
stated  was  incorrect  and  excessive.  No  further  communication 
took  place  between  the  parties  until  the  14th  of  March  1851,  when 
James  Wood  caused  a  calculation  of  the  renewal  fines,  which 
amounted  to  £63.  9s.  3d.,  and  that  sum  and  the  rent  due  to 
be  tendered  to  the  land  agent  of  the  lessors,  to  Mr.  Jackson,  and 
to  the  parties  interested  in  the  reversion,  who  refused  to  accept  it. 

The  petition,  which  was  filed  by  James  Wood,  his  wife,  and  minor 
children,  prayed  an  account  of  the  sums  due  for  rent,  renewal 
fines,  septennial  fines  and  interest  on  foot  of  the  said  lease ;  and 
that  upon  payment  thereof  the  indenture  of  renewal,  which  had 
been  executed,  might  be  handed  over  to  the  petitioners  as  a  valid 
and  effectual  deed  of  renewal,  or  that  the  respondents  might  be 
decreed  to  execute  a  renewal  to  the  petitioners  for  the  lives  for 
that  purpose  to  be  nominated,  pursuant  to  the  covenant  for  perpetual 
renewal  contained  in  the  original  lease ;  and  that,  if  necessary,  it 
might  be  referred  to  one  of  the  Masters  to  approve  of  a  proper 
deed  of  renewal. 

The  affidavit  of  the  respondent,  St.  George  Knox,  stated  that  two 
parts  of  a  deed  of  renewal  were  engrossed,  and  handed  to  Mr. 
G.  H.  Jackson,  to  be  executed  by  him  and  the  necessary  parties  ; . 
but  that  at  the  time  of  the  delivery  of  the  said  deed,  no  sum 
was  tendered  to  Mr.  Jackson,  or  deponent,  or  his  brother,  as  a 
renewal  fine ;  and  he  submitted  ihat  such  sum  of  money  as  was  due 
for  renewal  fines  should  have  been  paid  previous  to  or  at  the  time 
of  delivery  of  said  deed  for  execution.  That  the  petitioner  had 
at  the  time  executed  the  deed,  and  G.  H.  Jackson  presented  the 
said  engrossed  deed,  and  stated  to  deponent  and  the  other  granting 
parties  named  therein,  that  the  renewal  fine  would  be  at  once 
paid,  and  that  they  might  sign  the  said  deed ;  and  that  they,  relying 
on  such  statement,  and  that  the  money  would  be  immediately  paid. 
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did  sign  said  engrossed  deed,  and  that  such  signing  was  done 
for  the  sake  of  convenience,  and  under  the  belief  of  immediate 
payment  of  said  renewal  fines,  and  that  it  was  then  and  at  the 
time  of  the  signing  of  said  deed  agreed  and  understood  by  and 
between  the  deponent  and  said  granting  parties,  that  unless  said 
fines  were  paid  within  a  few  days,  the  said  deed  was  not  to  be 
considered  as  binding  on  the  parties ;  and  that  he  had  been  informed 
and  believed  that  the  said  Gr.  H.  Jackson  did  acquaint  the  said 
solicitor  for  said  petitioner,  of  the  said  signing  of  said  deed  of 
lease  by  the  said  granting  parties,  and  required  to  be  paid  the 
renewal  fines  as  promised. 

The  affidavit  further  stated  that  George  Knox,  as  he  considered 

the  deed  to  be  null  and  void,  and  of  no  force  and  effect,  caused  the 

notice  of  the  2drd  of  July  1849  to  be  served  on  James  Wood,  and 

he  relied  on  the  fact  of  the  petitioner  having  calculated  renewal  fines 

from  the  death  of  Abraham  Wood  to  March  1851,  as  evidence  to 

show  that  it  was  the  distinct  understanding  between  Gr.  H.  Jackson 

and  the  solicitor  for  the  petitioner,  and  the  petitioner  himself,  that 

the  deed  was  to  be  of  no  force  or  effect  unless  the  fines  were  paid. 

An  affidavit  was  made  by  G.  H.  Jackson,  in  which  he  stated  that 

a  draft  lease  was  sent  to  him  as  solicitor  for  the  respondents,  by  Mr. 

Moffett,  solicitor  for  the  petitioner  James  Wood  the  third,  for  the 

renewal  of  the  original  lease,  which  was  returned  by  him  amended, 

and  which   he   agreed  to,  if  the  renewal  fines  were  paid.     That 

the  deeds  were  returned  for  the  purpose  of  having  the  same  signed 

by  the    granting  parties,  without  the   renewal    fines.      That  he 

required  Moffett  to  pay  the  fines  before  he  would  take  the  engrossed 

deeds,  but  Moffett  stated  to  him  that  the  amount  would  be   paid 

immediately,  and  requested  him  not  to  cause  any  further  delay, 

and  that,   as  he   was  going  to  the  country  where  the   granting 

parties  resided,  and  Moffett  wished  to  have  the  deeds  executed,  he 

stated  to  the  granting  parties  the  promise  of  Moffett,  and  requested 

them  to  sign  same,  and  that  the  money  would  be  paid  when  all 

the  granting  parties  had  signed.      That  they  signed  on  the  faith 

of  immediate  payment,  and  that,  as  be  best  recollected,  he  shortly 

afterwards  informed  Moffett  thereof,  and  asked  for  payment  of  the 
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fines.  He  further  stated  that  the  engrossment  of  the  lease,  so  signed 
by  the  respondents  in  1847,  was  not  delivered  to  him  to  be  handed 
over  at  any  time  that  the  renewal  fines  mentioned  therein  would 
be  paid,  but  on  the  contrary,  such  payment  was  to  be  made  im- 
mediately, as  was  promised  by  those  acting  for  James  Wood  the 
third. 


Argument.  ^^'  Serjeant  Christian^  Mr.  F.  Fitzgerald  and  Mr.  P.  Blahe^  for 

the  petitioners,  argued  that  the  petitioners  were  entitled  to  have  the 
renewal  handed  over  to  them,  as  the  legal  estate  passed  by  the 
renewal.  That  no  sufficient  demand  of  the  fines  had  been  made,  to 
create  a  forfeiture  under  the  Tenantry  Act,  St.  George  Knox  having 
no  authority  from  the  other  parties  interested  in  the  reversion,  to 
make  a  demand,  the  letter  of  July  1849  not  being  addressed  to 
all  the  parties  entitled  to  the  interest  under  the  lease,  there 
being  no^  advertiseitient  in  the  Gazette,  as  required  by  tha  Act, 
and  the  fines  having  been  calculated  on  an  erroneous  principle. 
.  That  even  supposing  the  demand  to  have  been  sufficient,  the  delay 
in  payment  was  not  such  as  to  amount  to  gross  neglect  within 
the  authorities  :  Sheph.  Touchstone,  p.  49  ;  Butler  v.  Lord  Portar- 
Ungton  (a)  ;  Forster  V.  Lord  Massarene  (6)  ;  In  re  CoUhursU^ 
Minors  (e) ;  Baldwin  v.  Bridges  {d). 

Mr.  Brewster,  Mr.  Hartley  and  Mr.  Atkinson^  for  the  re 
spondents,  argued  that  the  renewal  had  been  delivered  as  an 
escrow,  conditionally  on  the  immediate  payment  of  the  fines :  John- 
son  V.  Baker  {e) ;  Nash  v.  Flynn  (/).  That  the  demand  was 
sufficient  to  bring  the  case  within  the  Tenantry  Act,  and  the 
conduct  of  James  Wood  the  third,  who  must  be  taken  to  have 
represented  all  the  parties  entitled  to  the  tenants'  interest,  amounted 
to  such  wilful  and  obstinate  refosal  and  neglect,  that  the  petitioners 

(«)  1  Dr.  &  War.  20;  S.  C.  4  Ir.  Eq.  Hep.  1. 

(6)  Lyne>  App.  12. 

(c)  3  Dr.  &  War.  35;  S.  C.  FL  &  Kel.515. 

(d)  LI.  &  G.  temp.  Finn.  416.  («)  4  B.  &  Aid.  440. 

(/)  1  Jo.  &Lat.  162;  8.  C.  6Ir.  Eq.  Rep.  565. 
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Lad  disentitled  tliemselves  to  the  relief  songht  by  the  petition.  Thej 
cited  Tawnley  v.  Bond  (a) ;  Barrett  ▼.  Burke  (b) ;  Jcuikson  t.  Sam^ 
^krs{c)i  Motrntmorrie  y.  WkUe(d)i  Bushell  y.  Paseimore  {e). 

The  LoftD  Chancellob.* 

The  petition  in  this  case  ia  filed  to  haye  an  account  of  the  sums 
doe  bj  the  petitioner  for  renewal  fines,  &c.,  and  interest;  and  it 
prajs  that  on  payment  of  the  sum  to  be  found  due,  a  certain  deed  of 
renewal  of  a  lease  of  the  29th  of  April  1780  may  be  handed  oyer  to 
the  petitioners ;  or,  that  the  respondents  may  execate  a  renewal,  to 
be  settled  by  the  Master.  ^ 

The  lease,  which  contains  the  coyenant  for  renewal,  was 
Blade  by  Loftus  Jones  to  James  Wood,  in  consideration  of 
XI 000,  At  a  rent  of  £100,  and  was  renewable  on  payment  of 
«  fine  of  ten  guineas.  The  interest  of  the  lessee  yested  in  the 
plaintifis,  some  of  whom  are  minors ;  and  the  defendants,  who  are 
fiye  in  number,  are  the  owners  of  the  fee.  A  renewal  was  executed 
in  1817>  ttt  Michael  Fenton  in  trust  for  James  Wood.  A.  Wood, 
fL  cestui  que  vie,  died  on  the  25th  of  July  1833;  and  W.  C.  Wood, 
another  eeetui  que  vie,  on  the  2nd  of  January  1850.  The  death  of 
James  Wood  was  known  to  all  the  parties  in  1839,  if  not  sooner; 
and  the  plaintiff  James  Wood,  who  then  acted  on  behalf  of  all  the 
persons  interested  in  obtaining  a  renewal,  and  who,  with  his  wife 
and  infant  sons,  are  petitioners,  addressed  a  letter  to  James  Annesley 
Knox,  who  was  then  acting  for  himself  and  the  other  reversioners. 
This  led  to  a  protracted  negociation  for  a  renewal,  and  to  the  actual 
preparation  of  a  draft,  but  all  proved  abortive;  and  as  far  as  regards 
the  present  suit,  the  only  result  was  to  fix  James  Wood,  who  so  acted 
for  all  the  parties  in  the  same  interest,  with  clear  notice  of  every 
fact  necessary  for  his  and  their  guidance  in  all  that  concerned  their 
rights  and  obligations.  That  a  fine  was  due,  and  tliat  its  payment 
was  or   could   be  insisted  on   as   the   condition   of  the   renewal 
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(«)  6  Mod.  207. 
The  Right  Hon.  F.  Blackbttrne. 
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which  they  required,  is  thus  unequivocallj  brought  home  to  the 
knowledge  of  the  parties  at  this  comparatively  early  period. 

An  interval  of  nearly  seven  years  of  total  inactivity  succeeds, 
and  then,  in  1847,  the  same  James  Wood  renews  the  negociation; 
the  fines  and  interest  are  calculated,  and  found  to  amount  to  £31. 
10s.  Od.,  and  a  draft  of  a  renewal  is  prepared  by  Mr.  Mofiett  on 
the  part  of  James  Wood — is  approved  of  by  Mr.  Jackson  on  behalf 
of  the  reversioners,  and  engrossed  by  Mr.  Moffett.  We  are  now  to 
decide  on  the  evidence,  whether  this  renewal  was  delivered  gene- 
rally, or  as  an  escrow  ?  This  involves  the  necessity  of  examining 
all  the  facts,  from  which  the  real  nature  of  the  act  done  may  be 
ascertained. 

No  two  things  are  more  distinct  than  the  delivery  of  a  deed,  and 
its  subsequent  deposit,  to  abide  some  future  event,  and  the  delivery  of 
the  deed  to  be  delivered  a  second  time,  and  to  take  effect  when  and 
if  such  an  event  shall  occur.  The  possibility  of  confounding  them, 
may,  it  is  true,  be  avoided  by  the  observance  in  the  latter  case  of 
the  only  forms  of  expression  which  are  set  forth  in  Shepherd's 
Touchstone  and  other  books;  but  these  are  not  absolutely  neces- 
sary, nor  are  they  the  only  tests  for  ascertaining  whether  the 
instrument  is  a  deed  or  an  escrow.  It  is  now  clearly  settled  that 
if  the  real  intention  of  the  parties  be  that  the  instrument  shall  not 
operate  at  all,  except  and  until  a  specified  condition  be  performed, 
there  is  no  form  of  words  in  which  that  intention  need  be  expressed. 

Taking  this  as  the  rule,  let  us  see  what  was  done,  premising 
however,  that  if,  as  the  petitioner  contends,  the  renewal  was  abso- 
lutely delivered,  the  estate  passed  by  it,  and  the  landlord  thereby  lost 
the  best,  if  not  the  only,  means  of  enforcing  payment,  viz.,  his 
power  to  refuse  a  renewal  unless  the  fine  was  paid.  Mr.  Jackson 
was  the  person  on  whose  advice  the  respondent  acted ;  and  he  says 
he  required  Moffett  to  pay  the  fines  before  he  would  take  from  him 
the  engrossed  deed.  What  was  Moffett's  reply  ?  That  the  amount 
would  be  paid  immediately,  and  not  to  cause  further  delay,  as  Jack- 
son was  going  to  the  country  where  the  granting  parties  resided. 
On  this  Jackson  acts,  takes  the  deeds  to  the  country,  meets  the 
parties,  and  repeats  the  promise  of  Moffett,  and  asks  them  to  sign 
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the  deed ;  and  he  says  they  did  so  on  the  faith  of  immediate  pay- 
ment. This  is  the  testimony  of  the  very  person  who  had  received  the 
positive  assurance  of  Moffett ;  and  it  is  clear  from  their  answer  that 
bis  clients  acted  on  it,  helieving  that  the  money  would  be  paid 
immediately.  The  respondent  says  accordingly,  that  they,  relying 
on  such  statement,  and  that  the  money  would  be  immediately  paid, 
did  sign  the  engrossed  paper;  and  that  their  signing  it  was  done 
for  the  sak^  of  convenience,  and  under  the  belief  of  immediate  pay- 
ment :  and  further,  that  it  was  then,  and  at  the  time  of  the  signing 
of  said  deed,  agreed  and  understood  between  the  granting  parties, 
that  unless  the  fine  was  paid  in  a  few  days,  the  deed  was  not  to  be 
considered  binding  on  the  parties.  In  corroboration  of  this,  we  find 
that  there  is  no  witness  to  attest  the  execution  of  the  deed — an 
omission  of  great  moment,  because  manifestly  the  result  of  the 
qualified  and  limited  effect  which  they  at  the  time  intended  that 
their  act  should  have. 

If  this  be  all  true,  where  is  there  to  be  found  a  trace  of 
the  use  of  any  words  or  formula  which  is  to  overbear  and 
defeat  an  intention  as  clearly  indicated,  in  my  opinion,  as 
words  could  express  it,  that  the  instrument  was  to  confer  no  right 
until  the  preliminary  condition  was  performed?  If  there  be  no 
proof  of  the  absolute  delivery  of  the  instrument  (and  there  is  none), 
we  have  no  right  to  make  any  presumption  of  it ;  for  to  do  so  would 
be  utterly  subversive  of  the  intention  of  the  parties,  and  of  the  right 
which  they  meant  to  detain.  The  improvidence  which  we  should 
thereby  impute  to  the  respondents  would  be  as  gross  as  the  fraud 
which  the  other  would  be  enabled  to  commit. 

If  we  look  to  the  subsequent  acts  of  the  parties,  as  throwing  light 
on  this  transaction,  they  leave  no  room  for  doubt.  In  the  following 
Term,  Hoffett  is  informed- that  the  deed  is  executed,  and  payment  is 
demanded  of  the  fines :  he  does  not  pay  the  fines  ;  but  neither  does 
he  venture  to  claim  the  deed,  and  it  remained  from  thenceforward  in 
the  possession  of  the  defendants.  Having  regard  to  the  evidence  I 
have  abstracted,  I  cannot  entertain  a  doubt  of  the  intention  of  the' 
respondents,  or  of  the  real  and  substantial  character  of  this  trans- 
action. 


1852. 
Chancery. 


JudgmmU, 
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In  support  of  tbe  view  which  I  have  taken  of  this  part  of  the 
case,  I  refer  to  the  case  of  Johnson  v.  Baker  (a) ;  itd  facts  would 
seem  sufficient  to  warrant  the  argument,  that  words  importing  the 
absolute  delivery  of  a  deed  could  not  be  controlled  by  declarations 
of  intention ;  but  the  Court  decided  otherwise.  The  defendant,  saed 
in  covenant,  pleaded  that  he  delivered  the  deed  as  an  escrow.  It 
appeared  there  that  there  was  a  meeting  of  creditors  relative  to  the 
execution  of  a  deed  of  composition,  at  which  it  was  stated  that  the 
deed  should  be  void  if  all  the  creditors  did  not  execute  it.  The 
plaintiff  was  not  present.  The  defendant  afterwards,  at  the  same 
meeting,  executed  the  deed  in  the  ordinary  way,  and  without  saying 
any  thing  at  the  time  of  the  execution.  The  deed  was  delivered  to 
one  of  the  creditors  to  get  it  executed  by  the  other  parties.  On  this 
state  of  facts,  Abbott,  C.  J.,  was  of  opinion  that  the  condition  previ- 
ously expressed,  though  not  introduced  into  the  act  of  delivery, 
was  sufficient  to  make  this  a  delivery  of  the  deed  as  an  escrow. 
The  Court  held  this  to  be  right,  and  that  the  conversation  which 
took  place  immediately  before  the  execution  of  the  deed  must  be 
taken  as  part  of  the  transaction,  and  that  therefore  the  deUverj 
of  the  deed  was  conditional,  and  not  absolute. 

Without  dwelling  on  the  obvious  effect  of  this  as  an  authority, 
it  establishes  a  principle  which  the  facts  of  the  present  case  oblige 
me  to  apply  to  it ;  and  therefore  to  hold  that  the  deed  of  renewal 
was  delivered  as  an  escrow.  I  would  also  refer  to  the  case  of 
Nash  V.  Ffynn{b)f  as  an  authority  obliging  me  to  come  to  the 
same  conclusion. 

The  second  question  in  the  case  is  now  to  be  considered :  it  is, 
whether  the  plaintiffs  neglected  to  pay  the  fines  after  a  reasonable 
time  from  the  demand  made  of  them,  which  was  on  the  23rd  of 
July  1849.  No  tender  of  them  was  made  until  March  1851.  For 
this  delay,  in  my  opinion,  no  excuse  which  the  Court  can  admit  is 
offered  :  looking  to  the  mere  continuance  of  it,  a  period  of  nineteen 
or  twenty  months,  and  to  the  decisions  in  Jackson  v.  Sanders,  and 
the  other  authorities  in  which  the  same  question  has  occurred,  it  is 
impossible  to  hold  the  plaintiffs  entitled  to  the  benefit  of  the  statute, 
the  requisition  of  which  they  have  not  Complied  with. 

(a)  4  B.  &  Aid.  440.  (6)  6  Ir.  Eq.  Rep.  5d5. 
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Bat  if  this  is  the  view  of  the  case  present^^d  by  the  mere  lapse  of        1 852. 

time,  how  powerfully  is  it  confirmed  by  all  the  facts  which  preceded      r~^ 

the  demand — facts  which,  though  they  coald  not  be  used  as  a  bar  to 
a  renewal,  had  the  demand  of  the  23rd  of  July  been  promptly  Kifox. 
complied  with,  are  to  be  taken  into  account,  when  we  are  esti-  Judgmmt, 
'mating  the  .degree  of  diligence  which  that  demand  imposed  on 
the  tenant.  The  brief  summary  of  them  is,  t^at  in  1839  there  was 
fiill  notice  that  the  fine  was  due ;  tiiat  the  acts  of  James  Wood,  who 
acted  for  the  tenants,  held  forth  an  assurance  that  it  would  be  paid 
without  delay;  that  in  1847  the  fine  and  interest  were  ascertained 
and  agreed  on,  and  the  most  explicit  promise  made  to  pay  it, 
whereby  the  plaintiffs  were  induced  to  do  an  act,  on  the  validity  of 
which  the  plaintiffs  insisted,  and  even  in  this  suit  insist,  though 
they  failed  to  perform  their  promise  which  induced  that  act,  and 
which,  in  justice  and  conscience,  they  ought  themselves  to  have 
performed  in  the  year  1847.  Taking  these  various  considerations 
into  account,  the  delay  subsequent  to  July  1847  becomes  altogether 
inexcusable  and  unjust. 

There  were  three  grounds  suggested  to  account  for  it.  One  was, 
that  George  Annesley  was  not  authorised,  by  the  other  persons  in 
the  same  interest  as  himself,  to  make  the  demand  of  the  23rd  of 
July  1849;  but  I  think  he  had  a  clear  right  to  make  it,  and  that  it 
was  competent  for  the  other  parties,  for  whom  he  undertook  and 
professed  to  act,  to  adopt  and  ratify  it  as  they  have  done.  It  was 
next  said  that  the  computation  of  the  fines  furnished  in  August  1849 
was  incorrect.  It  seems  to  have  been  so,  but  not  in  consequence  of 
any  misrepresentation  of  any  fact  on  the  part  of  the  defendants.  It 
was  the  result  of  a  common  error  into  which  the  solicitors  for  both 
parties  had  fallen,  in  making  the  calculation,  on  which  the  plaintiffs 
had  two  years  before  acted  when  they  promised  payment.  It  would 
be  too  much  to  visit  this  exclusively  on  the  landlord,  when  the 
slightest  attention  would  have  led  to  its  immediate  correction.  Its 
amount,  too,  repels  the  idea  of  any  intention  to  defraud  or  suppress 
the  fact.  It  is  then  said  that  the  demand  was  not  made  on  the  proper 
parties.  For  this  there  is  no  pretence.  It  was  made  on  James  Wood, 
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1852.         the  person  who,  throughout,  has  acted  for  all,  and  of  whose  acts  thej 
Chancery, 

claim  the  benefit  in  this  suit. 

I  am,  on  the  whole  case,  of  opinion  that  I  must  refuse  the  relief 

sought,  and  dismiss  the  petition  with  costa. 

Judgnunt.  « 


MURRAY  V.  MURRAY. 

May  5. 

Lands  were      The  cause  petition  stated  that  Hannah  Dojle,  otherwise  Murray^ 

devued  uv  a 

will  to  d;  and  ^7  ^®^  ^^^  bearing  date  the  9th  of  June  1818,  and  duly  executed 

Uves^'^renSii-  *^  pursuance  of  a  power  in  her  marriage  settlement,  devised  and 
dcr  over,  and  bequeathed  certain  freehold  and  leasehold  premises  to  trustees,  on 

the  testator,     the  following  trusts : — "  To  the  use  of  my  husband  Samuel  Doyle, 

after  reyokiog  °  ''  ^ 

the  pemamders  and  his  assigns,  for  the  term  of  his  natural  life,  and  after  the  decease 

deyised  the 

lands  after  the  of  the  said  Samuel  Doyle,  then  to  the  use  and  behoof  of  my  said 

deaths  of  D. 

and  J.,   or      brothers   Daniel  Murray  and  John  Murray,  between  them,  share 

either  of  them, 

to  the  use  of  and  share  alike,  to  take  as  tenants  in  common,  and  not  as  joint 

W.  and  H.      tenants,  for  the  term  of  their  respective  lives ;  and  from  and  after 

eveiT  the  child  ^^  decease  of  them  or  either  of  them,  then  as  to  the  share  or 

W^twtten^  shares  of  them  or  him  so  dying,  to  the  use  and  behoof  of.  my 

te*^^^*^^  nephews   William  Murray  and  Hugh  Murray,  and  my  said  two 

equally diyided  nieces  Hannah  Murray  and  Mary  Murray,  to  be  equally  divided 

between  them, 

as  tenants  in  between  them,  share  and  share  alike,  to  take  as  tenants  in  common, 

common,   and 

the  respectnre  and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs 

heirs  of  their  ^   ,.,,.,«„.       .            .     ,   . 

bodies,   law-  of  their  bodies  lawfully  issuing.     And  m  case  one  or  more  of  them 

with  cross  re-  should   happen   to   die   without  issue  of  his,  her  or  their  bodies, 

tween  them*     ^^^  ^  ^  ^^  share  or  shares  of  him,  her  or  them  so  dying  without 

W.  had  two 

children  who  were  aliye  at  the  death  of  D.    Htli,  that  the  children  of  W.  who  were 

in  esse  at  the  death  of  D.  took  as  tenants  in  common  with  W.  and  H.,  to  the 

exclusion  of  any  who  shoold  afterwards  be  bom. 

Where  a  devise  to  a  class  is  not  immediate,  bat  is  postponed  to  a  particular 
period  or  to  a  particular  event,  those  only  who  answer  the  description  at  Uiat  peiiod, 
or  on  the  happening  of  that  event,  are  entitled  to  take. 

Crone  v.  0*DeU  (  1  B.  &  B.  459),  approved  of. 
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lawful  issae^  to  the  use  of  the  surriTors  or  others  of  them,  share         1 852. 

_,,,,,                              ,                               -                  .   .           Chancery, 
and  share  alike,  to  take  as  tenants  m  common,  and  not  as  joint     v^i^v ' 

MURRAY 

tenants,  and  of  the  several  and  respective  heirs  of  the  bodies  ^ 

lawfully  issuing  of  such  survivors  or  others  of  them ;  and  in  case  murrat. 
all  of  such  children  but  one  should  happen  to  die  without  issue.  Statement. 
then  to  the  use  of  such  surviving  or  only  child,  and  of  the  heirs 
of  his  or  her  body  lawfully  issuing ;  and  in  case  all  of  said  children 
should  happen  to  die  under  the  age  of  twenty-one  years,  and 
unmarried,  to  the  use  of  my  nephews  William  Murray  and  Hugh 
Murray,  share  and  share  alike,  as  tenants  in  common,  and  to 
their  heirs,  executors,  administrators  and  assigns." 

On  the  1 2th  of  June  1822,  the  testatrix  executed  a  codicil, 
wherein,  after  reciting  the  foregoing  limitations,  she  proceeded 
thus : — 

**Now  I  do  hereby  revoke,  annul  and  make  void  the  said  last 
mentioned  limitation,  so  far  only  as  relates  to  my  said  nieces 
Hannah  Murray  and  Mary  Murray,  and  their  heirs.  And  I  do 
hereby  will,  direct  and  declare  that  my  said  trustees  shall,  af^er 
the  decease  of  my  said  brothers  Daniel  Murray  and  John  Murray, 
or  either  of  them,  stand  seised  of  the  share  or  shares  of  him  or 
them  so  dying,  to  the  use  and  behoof  of  my  said  nephews  William 
Murray  and  Hugh  Murray,  and  all  and  every  child  and  children 
of  my  said  nephew  William  Murray,  begotten  or  to  be  be'gotten, 
to  be  equally  divided  between  them,  share  and  share  alike,  and  to 
take  as  tenants  in  common,  and  not  as  joint  tenants,  and  of  the 
several  and  respective'  heirs  of  their  bodies  lawfully  issuing.  And 
in  case  one  or  roor^  of  them  shall  happen  to  die  without  issue 
of  his,  her  or  their  body  or  bodies,  then  as  to  the  share  or  shares 
of  him,  her  or  them  so  dying  without  lawful  issue,  to  the  use  of 
the  survivors,  or  others  of  them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  of  the  several  and 
reapective  heirs  of  the  bodies,  lawfully  issuing,  of  such  survivors 
or  others  of  them.  And  in  case  all  such  children  but  one  shall 
happen  to  die  without  issue,  then  to  the  use  of  such  surviving  or 
only  child,  and  of  the  heirs  of  his  or  her  body,  lawfully  issuing. 
And  in  case  all  of  the  said  children  shall  happen  to  die  under  the 
VOL.  3.  16 


Digitized  by 


Google 


122 


CHANCERY  REPORTS. 


1852. 
Chancery, 

MUBRAT 

V. 
MUBRAT. 

Statement. 


age  of  twentj-one  years,  and  unmarried,  then  to  the  use  of  mj 
nephews  William  Murray  and  Hugh  Murray,  share  and  share 
alike,  as  tenants  in  common,  and  to  their  heirs,  executors,  admiiiis- 
trators  and  assigns." 

The  testatrix  died  in  the  year  1823 ;  her  husband  Samuel  Doyle, 
the  first  tenant  for  life,  died  in  1830,  whereupon  William  Murray 
and  Hugh  Murray  entered  into  possession  of  the  rents  and  profits 
of  one  moiety  of  the  property.  Daniel  Murray,  who  would  other- 
wise have  been  entitled,  having  died  in  the  year  1828,  these  rents 
they  divided  equally  between  them,  down  to  the  year  1840, 
conceiving  that,  under  the  limitations  of  the  codipil,  they  were 
each  entitled  to  a  moiety.  In  the  year  1843,  John  Murray  died, 
and  William  Murray  and  Hugh  Murray  entered  into  possession 
of  the  whole  of  the  property.  William  Murray  had  two  children ; 
and  in  1840,  William  Murray  and  the  said  children  claimed  to  be 
entitled  each  to  one-fourth  of  the  property,  as  tenants  in  conmion 
with  Hugh,  and  thence  hitherto  Hugh  Murray  had  received  but 
one-fourth  of  the.  rents  and  profits  of  the  premises. 

Hugh  Murray  now  filed  this  petition,  by  which  he  prayed  that 
he  should  be  declared  entitled  to  one  moiety  of  the  said  premises, 
as  tenant  for  life  thereof,  under  the  bequest  in  the.  said  codicil 
contained. 

It  appeared  by  the  petition  that  several  of  the  (remises  having 
been  sold,  or  their  leases  having  expired,  the  only  property  now 
remaining  was  certain  houses  in  Granby-row,  in  the  city  of  Dublin, 
held  for  a  term  of  999  years. 

It  was  stated  in  the  answering  affidavit  of  the  respondents,  that 
at  the  date  of  the  testatrix's,  will,  in  the  year  1818,  William  Murray 
was  aged  thirty-two  years,  Hugh  twenty-six,  Hannah  twenty-four, 
and  Mary  twenty-two. 


Mgwmmu.  Mr.  Gayer^  for  the  petitioner,  argued  that  under  the  limitations  of 

the  codicil,  William  and  Hugh  were  entitled,  for  life,  each  to  a 
moiety  as  tenants  in  common,  with  remainder  after  their  death 
to  the  children  of  William.  The  difficulty  of  construction  arose 
£:om  .the  use  of  the  word  '*  them,"  which  the  testatrix  had,  by  the 
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•abeequeai  limitations,  translated  to  mean  children — that  is,  the 
children  of  William.  The  effect  of  this  construction  would  be  to 
giTC  Hugh  and  William  an  estate  for  life,  with  remainder  to  the 
children  of  William:  Jeffrey  v.  Honeywood {a)  ;  Doe  v.  Bum- 
iail{b). 

That  it  would  be  a  very  improbable  intention  to  ascribe  to  the 
testatrix,  that  as  children  were  bom  to  William  down  to  the  death 
of  the  last  tenant  for  life,  when  the  period  of  distribution  would 
arriTO,  the  estate  of  their  father  and  uncle  should  be  constantly 
diminishing. 


1852. 
Chancery, 


Argument. 


Mr.  Hughee  and  Mr.  Boyle,  for  the  respondent 

The  testatrix  intended  to  leave  Hugh  and  William,  by  her  co- 
dicil, precisely  in  the  same  position  as  she  had  placed  them  by 
her  wilL  William  had  two  children ;  and  she  makes  no  alteration 
by  her  codicil,  but  that  of  substituting  the  children  of  William  for 
her  nieces  Hannah  and  Mary;  she  declares  that  she  revokes  her 
will  so  far  only  as  relates  to  her  said  nieces.  It  cannot  be  ar- 
gued^ from  the  use  of  the  word  ''  children,''  in  the  subsequent  limi- 
tations of  the  codicil,  that  she  meant  the  children  of  William ; 
for  in  the  latter  limitations  of  the  will  she  applies  the  same  term 
children  to  the  same  nephews  William  and  Hugh,  and  her  nieces 
Hannah  and  Mary. 

Mr.  R.  H,  Mills,  in  reply. 

In  whatever  sense  she  used  the  word  *' children"  in  the  will,  she 
cannot  be  taken  to  have  applied  it  to  William,  Hugh,  Hannah  or 
Mary ;  for  it  appears  by  the  answering  affidavit  of  the  respond- 
ents, that  these  were  all  then  over  the  age  of  twenty-one  years ; 
whereas  the  last  limitation  in  the  will  provides  for  the  event  of 
any  such  "  children"  dying  under  the  age  of  twenty-one  years.  But 
whatever  difficulty  might  arise  in  the  construction  of  the  revoked 
clause  of  the  will,  the  Court  is  now  called  on  to  construe  the 
codicil  In  that  codicil  the  testatrix  has  substituted  for  her  two 
nieces  a  particular  class,  whom  she  herself  designates  as  "  children/^ 

(a)  4  Mad.  398.  (6)  6  T.  R.  30. 
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namely  the  children  of  William.  We  submit,  then,  that  when  in 
the  subsequent  limitations  of  the  codicil  she  speaks  of  *'  children," 
she  refers  to  those  whom  she  has  expresslj  so  named,  and  does 
not  include  their  father  and  uncle;  she  professes  to  revoke  ber 
will  only  as  relates  to  her  two  nieces ;  but  if  the  children  of  Wil- 
liam, begotten  or  to  be  begotten,  are  to  take  in  common  with 
their  father  and  uncle,  the  estate  of  the  latter  would  be  constantlj 
diminishing,  as  children  were  bom  to  William  down  to  the  period 
of  distribution. 


The  LoBD  Chancelloe.* 
Judgment,  In  this  case  the  lands  are  devised  by  the  will  to  Daniel  and 

John  Murray,  for  their  lives,  as  tenants  in  common,  with  devisea 
over;  and  by  the  codicil,  after  revoking  those  devises  over,  there 
is  a  devise,  after  the  death  of  them,  or  of  either  of  them,  to  the 
use  of  the  testator's  nephews  William  and  Hugh  Murray,  and  all 
and  every  the  child  or  children  of  his  nephew,  William  Murray, 
begotten  or  to  be  begotten,  as  tenants  in  common,  and  of  the 
respective  heirs  of  their  bodies  lawfully  issuing,  with  cross  rei^ain- 
ders  between  them.  William  Murray  had  two  children,  who  are 
still  living,  and  who  were  alive  in  1828,  when  Daniel  Murray 
died ;  they  were  therefore  living  when  the  several  devises  of  each 
moiety  took  effect  by  the  deaths  of  the  two  tenants  for  life. 

This  devise  to  William,  Hugh  Murray  and  the  children  of  William, 
is  not  an  immediate  one  ;  it  is  postponed  to,  and  to  take  effect,  as  to 
each  moiety  at,  the  respective  times  of  the  death  of  each  tenant 
for  life ;  and  these  are  the  periods  at  which  the  persons  who  are 
to  take,  as  a  class,  are  to  be  ascertained.  The  law  on  this  point 
is  thus  laid  by  Downes,  C.  J.,  in  his  admirable  judgment  in  the 
case  of  CroT^  v.  0*Dell{a)i  he  says: — "When  the  enjoyment  of 
the  thing  devised  is,  by  the  testator's  expressed  intent,  not  to  be 
immediate  to  those  among  whom  it  is  finally  to  be  divided,  but 
is  postponed  to  a  particular  period  or  to  a  particular  event,  then 
those  who  answer  the  general  description  at  that  period,  or  when 

(a)  1  B.  &  B.  459. 
*  The  Right  Hon.  F.  Blackburwe. 
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<he  event  happens  on  which  the  distribution  is  to  be  made,  are 
entitled  to  take."  There  are  other  paasages  to  which  I  need  not 
refer,  as  the  case  before  me  is  so  obviouslj  to  be  governed  by 
the  role  I  have  quoted. 

Here  is  a  future  devise  to  a  class  of  persons,  some  of  whom 
exist  and  are  named,  and  some  of  whom  are  uncertain  and  cannot 
be  ascertained  until  the  times  at  which  the  devises  are  to  take 
effect  in  possession ;  but  when  those  times  arrive,  the  rule  excludes 
fnnn  the  class  who  are  to  take  all  those  not  then  in  esse.  This 
obviates  all  the  inconvenience  which  formed  the  leading  objection 
to  admitting  the  children  of  William  to  take  along  with  their  father 
and  unele,  Hugh  and  William.  It  is  also  an  answer  to  the  difficulty 
which  is  supposed  to  arise  from  the  use  of  the  word  **  them "  in 
the  subsequent  clause  of  this  devise ;  for  this  term  will  then  refer 
to  all  that  constitute  the  class,  and  have  the  operation  plainly 
intended,  by  creating  cross  remainders  between  all  the  individuals 
of  that  class. 


1852. 
ChtMCtnf* 

MURRAV 

V, 
MURBAT. 

Judgmtmt, 


WHITE  V.  VILLIERS. 

YiLLisBS,  being  seised  of  real  estates,  subject  to  mortgages  and 
judgments,  devised  the  estates  to  the  plaintiffs,  upon  trust  to  sell 
and  pay  the  charges. 

The  inheritor  was  a  minor,  a  ward  of  Court ;  and  by  an  order  in 
the  minor  matter,  the  plaintiffs  were  directed  to  file  a  bill  to  carry 
the  trusts  of  the  will  into  execution. 

The  bill  was  filed  accordingly,  a  receiver  appointed,  and  a  report 
made,  ascertaining  the  charges  upon  the  estates. 

The  case  now  came  on  to  be  heard  upon  report  and  merits.  It 
was  alleged  and  admitted,  that  the  fund  would  be  insufficient  for 
payment  of  the  charges. 

The  plaintiffs  claimed  the  costs  of  the  suit  in  priority  to  the 
judgment  creditors. 


1853. 

Tnuteef  of 
real  estate, 
upon  trust  to 
sell  for  the 
payment    of 
duurees,    are 
endued  to  the 
costs  of  a  suit 
oat  of  the  sur- 
plus    only, 
after  payment 
of  the  charges. 
Where   the 
fond  was  defi- 
cient,ihe  Court 
refused  them 
costs. 
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Mr.  Mariie^f  Mr.  Miller  and  Mr.  Warren^  for  the  petitioners. 

An  executor  gets  costs  of  a  suit  to  administer  personal  estate, 
in  priority  to  legatees  and  creditors.  This  case  is  the  same  in 
principle.  It  is  not  suggested  that  the  plaintiff  have  not  acted 
bofutjide. 

The  Attorney-General^  Mr.  Serjeant  Christian,  Mr.  Deaey^  Mr. 
Jenkinsj  Mr.  Synan  and  Mr.  R.  Ferguion,  for  judgment  creditors. 


[Judgment. 


The  Lord  Chancxllob*  said  that  the  case  of  the  executor  was 
not  analogous,  and  held  that  the  trustees  could  not  stand  in  a  better 
position  than  their  testator,  and  were  only  entitled  to  costs  out  of 
the  surplus,  after  satisfaction  of  the  charges. 

*  The  Bigfat  Hon.  M.  Bbadt.. 


HOLMES  V.  HOLMES. 
Jufy22. 
An  order  can-  This  was  a  cause  petition,  and  prayed  the  removal  of  temporary 
in  a  cause  pe-  ^^^^  ^^  ^^^  ^^  ^^  ejectment  at  law.  The  petition  was  verified  by 
a^mfaior^'^^  the  short  affidavit  pursuant  to  the  statute.  The  respondent  was 
without  proofs.  ^^  infant,  and  did  not  file  any  affidavit.  There  were  not  any  proofs 
made  by  the  petitioner. 


Mr.  Deasy  and  Mr.  Graydon^  for  the  petitioner. 

.  Mr.  Warren^  for  the  respondent,  submitted  that  a  decretal  order 
against  an  infant  could  not  be  made  except  before  formal  proofs. 

The  Lord  Chahcellob*  concurred,  directing  the  case  to  stand 
over,  and  ordered  the  petitioner  to  pay  the  costs  of  the  day. 

•  The  Bigbt  Hon.  M.  Bbadt. 
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1852. 
Chanceiy. 


DILL  V.  BROWN. 

June  2. 
T*HE  \A\l  in  this  cause  was  filed  by  the  Rev.  R.  Dill  and  James  A  testatrix  be- 
Plemming,  as  executors  of  the  late  Maria  Magee,  to  administer  her  ^^^IJ^es     ^ 
estate,  and  carry  into  execution  the  trusts  of  her  will ;  by  which  ^jj^^  ^ 
(amongst  other  chariUble  gifto)  she  bequeathed  to  Dill,  and  to  J.  B.  hmlding    and 

and  J.  G.  the  sum  of  *'  £20,000,  in  trust,  to  apply  the  same  to  the  •>  college  for 

clerical    stn- 

building  and  endowment  of  a  college  for  the  education  of  young  dents    con. 

nected    with 

men  in  preparation  for  the  Christian  ministry,  in  connection  with  the   General 

Assembly     of 

the  General  Assembly  of  the  Presbyterian   Church   in  Ireland:  Irish   Presbr- 

the  same  to  be  built  where  the  said  trustees  or  the  majority  of  them  game    to    be 

should  decide ;  and  to  be  under  such  rules,  regulations  and  discipline  ^^    trut^ 

as  they  should  determine — subject  to  the  advice  and  directions  of  Jl^dtobeundw 

the  General  Assembly  in  the  first  instance,  and  from  time  to  time  ?^^    "^^> 
"^  &c..    as    they 

as  there  might  be  occasion  for  altering  the  same."  should-  deter- 

mine,  subject 
J.  B.  and  J.  G.  were  made  defendants  to  the  suit;  but  neither  to  the  adrice 

and  directions 
the  Greneral  Assembly  nor  any  one  to  represent  them  were. —  of  the  Assem- 
^  ,        ,     ,       ,  .       ,   ^        .  hly.   The  suit 

However,  that  body,  by  a  committee  appointed  for  the  purpose,  was  for  the  ad- 

presented  a  petition  praying  for  leave  to  intervene  in  the  office  as  the  assets  of 

if  they  were  parties  to  the  cause,  and  that  the  costs  incident  to  ^^   ^  ^^ 

their  doing  so  should  be  allowed  to  them  out  of  the  £20,000.    The  [j^  S5^^  o^ 

petition  was  moved  at  the  original  hearing  of  the  cause ;  where-  ^^jj^'TZu 

upon  it  was  ordered  that  this  committee,  on  the  part  of  the  Assem-  p^^H^  incurred 
'^  ^  ^  by  the  trustees 

bly,  should  be  at  liberty  to  intervene,  if  they  should  think  fit ;  and  in  the  settle- 
ment   of    a 

all  questions  as  to  any  claim  by  them  for  costs  in  respect  of  such  scheme  for  the 

due     applica- 

intervening   were  reserved   until  the  final  hearing.    The  decree  tion    of    the 

vvv_uu  ^,.u  £20,000,  were 

to  be  borne  by  that  bequest,  and  not  by  the  general  residuaiy  fund. 

The  General  Assembly  (who  were  not  parties  to  the  cause)  presented  a  petition 
fbr  leave  to  intervene  in  the  office  as  if  they  had  been  joined,  and  that  their  costs  of 
doin^  so  might  be  allewed  to  them  out  of  the  £20,000;  but  the  order  made  on' the 

Section  merely  provided  that  they  should  be  at  liberty  to  intervene,  if  they  thought 
t,  and  reserved  until  the  final  hearing  aU  questions  as  to  any  claim  for  costs  by 
tbenu    Under  this  order  they  proceeded  before  the  Master.  " 

Held  (at  the  final  hearing),  that  they  were  not  entitled  to  theur  costs  as  against 
any  fund,  since  they  were  not  parties  to  the  cause  so  as  to  be  liable  to  costs ;  and 
the  order  permitting  them  to  intenrene  did  not  provide  for  their  costs  as  prayed  by 
the  petition.  '^    '        ^ 
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directed  that  the  trustees  might  lay  before  the  Master  a  sch^ne  tor 
the  application  oi  the  £20,000,  pursaant  to  the  trust  in  the  wilL 

When  the  cause  went  into  the  office,  the  trustees  aooordinglj  filed 
a  charge  by  way  of  scheme  for  the  desired  purpose ;  and  to  this  the 
interrenients  put  in  a  discharge,  by  which  they  claimed  the  right  of 
fixing  the  site  of  the  college,  and  opposed  the  plan  of  the  trustees 
in  other  respects,  and  submitted  one  of  their  own.  They  succeeded 
to  some  extent  in  altering  and  modifying  that  scheme,  but  fiiiled  for 
the  gpreater  part  (in  determining  the  site  amongst  other  things) ;  and 
considerable  expense  ¥ras  incurred  in  the  course  of  the  proceedings 
upon  the  charge  and  discharge;  but  there  was  a  large  residuary 
fund. 

The  cause  now  came  on  for  final  hearing,  upon  report  ooexcepted 
to  and  merits ;  and  the  sole  questions  were  as  to  what  parties  should 
get  costs,,  and  out  of  what  fund  the  costs  to  be  given  should  come  ? 


Arguwtent.  Mr.  MartUy^  Mr.  SprouU  and  Mr.  S.  B,  Miller^  appeared  for 

the  plaintiffs. 

Mr.  F.  Fitzgerald  and  Mr.  J.  Peebles^  for  the  trustees,  argued  that 
the  costs  incurred  by  them,  in  the  prosecution  of  the  inquiries  as  to 
the  application  of  the  £20,000,  ought  to  be  borne  by  the  general  resi- 
duary fund,  and  not  by  the  particular  fund ;  and  that  if  the  Court 
should  allow  any  costs  to  the  intervenients,  they  also  must  be  taken 
from  the  former  fund.  They  cited  Attorney- General  v.  Glad- 
stone (a) ;  Wilion  v.  Squire  {b) ;  Williams  v.  Armstrong  (c). 


Mr.  Brewster  and  Mr.  Joy,  for  the  intervenients,  contended  that 
they  were  entitled  to  their  costs :  they  had  leave  to  intervene  for  the 
purpose  of  seeing  to  the  proper  application  of  the  bequest ;  they  had 
partly  succeeded  in  carrying  out  their  views ;  and  the  question  as  to 
their  costs  had  been  expressly  reserved  until  now.  They  wouM 
prefer  that  these  costs  should  be  paid  by  the  residuary  fund  : 
Attorney- General  v.  Shore  {d). 


(«)  18  Sim.  7. 

(c)  12  Ir.  Eq.  R^.  850. 


(b)  Ibid,  212. 

(d)  11  Sim.  502,  615. 
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Mr.  Brooke^  Mr.  Andrewi  and  Mr.  A.  M^Parland,  for  the  princi- 
pal residaarj  legatees,  resisted  the  claim  of  the  intervenients.   They 
ought  not  to  have  any  costs  as  against  any  fund,  and  certainly  not 
against  the  residue ;  the  more  so,  as  they  had  got  leave  to  go  into 
the  office  on  a  petition  which  expressly  prayed  that  they  should  have 
their  costs  out  of  the  specific  hequest.  They  had  no  right  to  advance 
a  scheme  of  their  own  at  all :  the  order  permitted  them  to  intervene, 
not  as  parties  to  the  cause  (as  they  had  asked),  hut  simply  to  watch 
the  proceedings — and  this  at  their  own  risk,  in  every  respect ; — nor 
had  they  altered  the  scheoie  of  the  trustees  in  any  substantial  way. 
Neither  ought  the  trustees  to  have  their  costs  out  of  the  residuary 
fund — they  were  only  entitled  as  against  the  £20,000 ;  for  it  was  a 
rule  of  equity,  that  expenses  incurred  in  carrying  on  inquiries  with 
reference  to  the  application  of  a  particular  bequest  should  come  out 
of  that  bequest  and  not  from  the  general  fund :  Jenour  v.  Jen* 
imr  {a)  ;  Shaw  v.  Picktkall  {b)  ;  Janet  v.  Mitchell  {c) ;  Barton  v. 
Cooke  {d)  ;  Shymsher  v.  Northeote  («) ;  Attorney 'General  v.  Earl 
of  Winchel$ea{f). 


1852. 
Ckamcery. 

DUX 

V. 
BBOWN. 

Arywment* 


Mr.  C.  Andrews^  Mr.  E.  Molyneux^  Mr.  A.  Crawford  and  Mr. 
Jf.  Brady^  appeared  for  other  parties. 


The  LoBD  Chancbllob.  * 

From  the  beginning  of  the  argument,  I  have  had  very  little  diffi- 
culty as  to  the  decision  which  I  should  pronounce  in  this  case.  The 
trustees  are  clearly  entitled  to  their  costs ;  and  I  do  not  understand 
that  this  is  disputed.  As  to  them,  the  only  question  raised  is,  out 
of  what  ftmd  are  their  costs  to  be  paid  ?  The  rule  of  the  Court 
on  the  subject  has  been  correctly  stated  by  the  Counsel  of  the  resi- 
duary legatees.  The  residuary  fund  is  not  liable  to  the  expense  of 
inquiries  relating  to  a  particular  bequest.  That  bequest  itself  must 

(a)  10  Yes.  502.  (6)  Dtii.  Exch.  Bep.  92,  05. 

(e)  1  Sim.  &  S.  290.  ((0  5  Yea.  jnn.  461. 

(«)  1  Swanst.  566. 
(/)  3Bro.  C.  C.  873;  8.  C.  2  Cox,  364. 


*  The  Bight  Hon.  Feamois  Blaoebuenx. 


vol-  3. 


17 
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bear  the  burthen ;  therefore,  the  trustees  herp  are  to  have  the^  oo8t<« 
out  of  the  £20,000. 

With  respect  to  the  interT^nients,  I  am  of  opinion  that  they 
are  not  entitled  to  costs  as  against  anj  fuQ,d»  and  they  must  bear 
tj^eir  own.  Thej  are  not  parties  to  the  cause,  so  as  to  be  subject  to 
costs;  there  was  no  liabilitj  on  their  part;  and  the  order  which 
permitted  them  to  intervene  did  no|;  provide  for  their  costs  in  the 
manner  prayed  by  their  petition. 

I  therefore  will  not  now  give  thpm  co8t3  which  they  havp  incurrjed 
simply  on  their  o^n  responsil^ility. 


O'BEIRNE  V.  CORNWALL. 


Nw,  3,  4. 


The  defendant  Xhe  plaintiff,  Jane  Ormsby  O'Beime,  was  entitled  to  considerable 
hadacted  gra- 

toionalyaathe  gums  of  money,  which  were  invested  by  the  defendant  John  Corn- 
agent  of  the 

pUuntiff,  trans-  wall,  on  various  securities  in  L*eland,  as  her  agent,  and  the  interest 
mitting  to  her  * 

the  interest  of  of  which  was  received  by  him  and  transmitted  to  the  plaintiff,  who 

^^^he  was  resided  in  England.     The  defendant  had  been  for  many  years  the 

of  ^e  cha^  agent  and  confidential  adviser  of  the  plaintiff  and  her  family,  though 

2"drf"djiiJL  ^®  never  received  any  remuneration  from  her.     He  was  also  the 

^M^.>»  ^?.      land  aeent  of  Mr.  Gustavus  Lambert,  for  whom  he  had  obtained 
plaintiff    di-  ^ 

rected  him  to  f^m  tiie  plaintiff's  family  considerable  sums,  amounting  to  £8460, 

inyest    on    a 

specified    real  which  were  lent  on  the  security  of  judgments  afiecting  Mr.  Lam- 

•ecurily,  which  ^     .  • 

he  was  unable  bert's  estates  in  the  county  of  Meath. 

to   do ;    bat 

which,  withont  her  authority,  he  lent  to  L.,  for  whom  he  was  also  agent,  aijid  who 

was  indebted  to  him,  <m  the  security  of  a'  bond  and  warrant  of  attom^^  to  enter 

judgment    He  inclosed  the  bond  and  warrant  to  her  in  a  letter,  in  which  he  stated, 

contrary  to  the  fact,  that  the  knon^y  had  been  appUed'tb  pay  off  a  charge  on  hjb 

estate.    L.  afterwiutls,  on  his  son's  marriage,  conveyed  a  part  of  the  estate  in  trust 

to  pay  off  charges  on  his  estate,  another  part  to  the  use  of  his  son  and  his  issue ; 

and  the  lands  <?  C.  in  trust  to  secure  his  debt  to  the  defendant.    The  defendant, 

in  several  letters,  offered  to  give  the  plaintiff's  claim  priority  over  his  demand  on 

the  lands  of  C.    L.  being  dead,  leaving  no  assets  to  pay  the  plaintiff's  daim,  the 

Court,  on  a  bill  filed  by  her,  declared  the  plaintiff  entitled  to  a  8i>ccific  performance 

of  the  contract  contained  in  the  letters,  and  that  the  defendant  was  a  trustee  for 

the  plaintiff  as  to  so  much  of  his  security  on  the  lands  of  C.  as  would  be  suMdent 

to  pay  her  daim ;  and  ordered  that  he  should  execute  a  deed  declaring  the  trust. 
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In  1844,  tlie  executors  of  tbe  Ute  Archdeacon  of  Meatb,  who        1852. 

ChoMCtFV* 

owed  the  plaintiff  a  sum  of  £3000  Irish,  called  upon  the  plaintiff    v— ^ ^ 

o'bfirms 
to  receive  that  sum ;  and  in  July  1844,  the  defendant  transmitted  to  ^ 

her  a  receipt,  together  with  a  release  to  be  signed  by  her,  in  order  to  coenwall. 

obtain  payment  of  the  sum  of  £3000.   The  receipt  and  release  were     statement. 

returned,  duly  signed,  to  the  defendant,  with  directions  to  invest  the 

money  on  the  security  of  the  estates  of  Lady  Greary,  which  had  been 

suggested  by  the  defendant  himself.    In  reply,  the  defendant  wrote 

the  following  letter  on  the  10th  of  August,  1844 : — 

*'  Mt  deab  Miss  O'BsiBifE — I  regret  to  say  that  I  was  unable 
to  place  the  Archdeacon's  money  on  the  Neville  estate,  as  Lady 
Geary  has  got  money  in  London  at  £4  per  cent  She  has  requested 
me  to  inqnire  of  you  if  you  will  take  this  rate  of  interest  until  you 
can  make  some  arrangement  to  place  your  money  at  a  higher  rate. 
I  have  written  to  Lady  Geary,  saying,  that  it  is  always  usual  that  a 
notice  of  six  or  twelve  monthls  should  be  given  before  withdrawing 
money,  or  reducing  the  rate  of  interest  My  advice  would  be  for  you 
to  offer  to  take  the  £4^  per  cent,  and  I  will  do  all  in  my  power  to 
have  your  offer  complied  with,  to  save  the  loss  of  inter^t  There  was 
a  claimant  on  Mr.  Lambert's  estate,  who  had  a  charge  for  the  same 
^om  that  the  Archdeacon's  was.  I  paid  him  the  amount,  and  send 
you  Mr.  Lambert's  bond  and  warrant  for  the  amount,  so  that  you 
k)0e  no  interest  on  the  money.  I  fear  that  this  sum  will  not  be  kept 
Very  long,  nor  the  other  sums  he  has  of  yours,  as  he  is  about  selling 
the  Westmeath  estiate.  When  this  is  disposed  of,  it  will  pay  off  all 
the  claims  on  his  property.  Of  late,  English  money  has  become  so 
plenty  here,  that  any  sum  can  be  got  at  £4  per  cent  I  send  this 
under  cover  to  my  son,  by  a  gentleman  who  is  going  over.  He  will 
fbrward  it  to  you  by  a  safe  opportunity.  I  am  obliged  to  leave 
Dublin  next  week  for  Harrogate,  with  Mrs.  Cornwall,  who  has  been 
in  bad  health  for  some  time ;  when  she  is  better,  and  that  my  son 
Austyn  comes  over  to  remain  with  her,  I  propose  leaving  them  for 
a  week,  and  going  up  to  London.  If  possible  I  will  run  down  to  see 
yoQ.    Pray  present  my  best  regards  to  your  sister  and  Miss  Wren. 

**  Believe  me,  my  dear  Miss  (yBeime,  yonr  faithful  servant, 

"John  Cornwall." 
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mentB,  belonging  to  you.    The  original  deed  from  Mr.  Lambert  was        1852. 

Clumcety. 
brought  over  from  Ireland  when  you  were  all  going  to  reside  m     ' . '. 

o'beirns 
England.     The  bonds  and  warrants  of  judgments  were  sent  to  you  ^ 

when  the  money  was  lent,  and  these  claims  are  annexed  to  the  mar-  Cornwall.- 

riage  settlement  of  young  Mr.  Lambert,  on  his  marriage  with  the     statement, 

Hon.    Lady  Frances  Conyngham,  which  settlements  have  been 

registered.     Young  Mr.  Irfunbert  is  at  present  with  the  Marquis 

of  Conyngham,  who,  I  believe,  has  led  him  to  calculate  that  he 

will  be  able  to  let  him  have  a  portion  of  Lady  Fanny's  fortune 

towards  the  payment  of  claims  on  Mr.  Lambert's  property.  I  haye 

also  given  directions  to  have  the  Westmeath  estate  divided  into 

lots,  so  as  to  have  it  sold  without  delay,  when  all  your  charges 

will  be  piud  in  full,  as  the  Incumbered  Estates  Bill  has  received 

the  royal  assent." 

In  a  letter  of  the  18th  of  September  1848,  the  following  passage 
occurred: — "  The  principal  difference  between  Mr.  Tatlow  and  me 
was,  that  he  thought  all  the  claims  you  had  on  Mr.  Lambert's 
estates  were  English  money.  1  find  your  solicitors  did  not  redocket 
or  enter  judgments  on  all  the  securities  that  were  passed,  and  the 
last  £2769  has  been  left  out  of  the  settlements ;  but  as  there  waa 
an  estate  made  over  to  me  previous  to  the  marriage,  for  the  payment 
of  a  debt  of  £12,600  that  was  due  to  me,  I  will  give  that  claim  of 
yours  priori^  to  my  claim,  so  that  you  nor  yours  shall  not  lose  a 
shilling." 

On  the  28th  of  December  1848,  the  defendant  wrote  as  follows: — 
**1  some  time  back  wrote  to  you,  that  if  any  of  the  charges  you  had 
were  not  secured  under  young  Gnstavus  Lambert's  settlement,  I 
would  give  priority  on  the  estate  that  was  made  over  to  me  for 
£13,000  that  was  due  to  me;  this,  with  the  £5000  that  Mr.  Lam- 
bert's life  is  insured  for,  to  cover  my  advance,  and  what  I  am 
security  for.  I  am  still  ready  to  do  the  same,  provided  law  and 
ruinous  costs  are  avoided.  I  fully  agree  with  Mr.  Worthington's 
views,  that  they  would  only  retard  the  payment  of  your  money,  when 
every  exertion  is  making  to  bring  the  estate  to  a  sale,  which  a  prin- 
cipal can  do  much  quicker  than  a  claimant  can  do.  If  I  had  not  a 
full  conviction  that  every  thing  that  can  be  done  is  doing,  I  would 
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1852.        not  have  offered  to  give  the  pfioritj  od  the  estates  assigned  to  me 
Chancery* 

> , '     for  the  payment  of  the  money  due  me." 

o'beibnb 

^^  '     In  a  letter  of  the  29th  of  January  1849,  to  J.  H.  CBeirne,  Edq., 

CORNWALL,    a  relative  of  the  plaintiff,  was  the  following  passage:-^"!  wrote  to 

StatemenL      ^^^  CBeime  more  than  onee,  that  if  there  t^as  any  bond  of  Mr. 

Lambert's  to  her  that  was  not  included  in  that  settlement,  I  was 

wining  to  give  it  a  lien  on  the  estate  that  was  cbnteyed  to  m%  for 

the  payment  of  £12,600  that  was  due  me.    I  have  again  written  to 

Miss  O'Bdme  on  this  snbjeot,  to  whom  I  send  this  letter  open.    I 

aim  not  a  solicitor ;  and  if  there  has  been  any  omission  in  law,  liGss 

(yBeime  had  always  her  own  professional  gentleman.    I  was  never 

«n  authorised  agent  to  employ  any  person  in  Ireland  to  act  for  b^.*^ 

In  a  letter  of  the  same  date,  to  the  plaitftiff  :-^^*  1  again  repeat, 
when  Eilbeggan  is  sold,  any  bond  or  security  that  y6ti  hold  of  Mr. 
Lambert's,  I  am  ready  to  give  it  priority  oier  m^  claim  on  the 
estates  in  Meath." 

The  same  offer  was  repeated  in  two  otiher  Ibtters,  of  the  8th  of 
February  1849,  and  7th  of  Mtirch  1849. 

The  bill  was  filed  on  the  9th  of  August  1850*.  It  prayed  that  the 
defendant  John  Cornwall  might  be  declared  Iftibte  to  make  good  the 
sum  of  £3000,  late  Irish  currency,  and  interest  thereob  ftom  the  Isil 
of  August  1846,  and  for  that  purpose  that  lie  mighli  be  declared  af 
trustee  for  the  plaintiff,  as  to  so  much  of  the  sum  of  £12,600  secukM 
to  him  by  the  deed  of  the  2nd  of  June  1847,  as  represented  thii  said 
sum  g£  £3000,  Irish,  and  the  interest  due  thereon  ;  and  that  as  such 
trustee,  or  pursuant  to  the  agreement  contained  in  his  letters,  he  might 
be  compelled  to  execute  the  proper  and  necessary  deeds  for  se^urin^ 
to  the  plaintiff  the  payment  of  the  said  sum  of  £3000,  and  that  it 
might  be  referred  to  the  Master  to  settle  said  deeds ;  and  in  case  the 
said  John  Cornwall  had,  to  the  prejudice  of  the  plaintiff,  disposed  of, 
or  in  any  way  alienated^  the  said  sum  of  £12,600,  then  that  he  might 
be  declared  responsible  to  the  plaintiff  for  said  sum  of  £3000  and 
the  interest  due  thereon,  and  might  be  directed  to  pay  same ;  and 
an  injunction  to  restrain  him  from  assigning  or  disposing  of  the  said* 
charge  on  the  lands  of  Clegarrow,  save  subject  to  the  plaintiff's 
rights,  pending  the  cause ;  and,  if  necessary,  that  an  account  of  the 
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personal  estate  of  Guatavus  Lambert  (who  was  dead)  might  be        1862. 

ChoncfrVt 
takep.  ^ . ' 

The  defendant,  bj  his  answer,  stated  that  he  never  was  Ihe 

general  agent  of  the  plaintiff,  or  had  anj  general  authority  aa  her  coRNWAiiL. 

agent;  that  in  every  case  in  which  he  acted  as  agent  for  her,  he     statement. 

acted  under  her  special  direction  ^nd  authority;    tha^  be  never 

required  or  received,  or  was  offered,  any  remuneration   as  the 

agent  of  the  plaintiff,  and  was  induced  to  act  solely  by  feeling 

of  firiendship  for  her  and  her  family ;  that  if  judgment  had  been 

entered  on  the  bond  within  a  reaaonable  time,  it  would  have  been 

a  charge  on    ]\((r.   Lambert's    estates,   and  would   have   beep   an 

ample  security  ^r  the  money;  but  by  reason  of  the  plaintiff's 

negligence    in  not   causing  judgment  to  be   entered   until  ^|Ur 

his  death,  the  security  was  lost.     That  in  respect  of  the  security 

for  the  £3000,  he  acted  solely  i^a  the  agent  of  Mr.  Lainbtert,  and 

without  any  authority  from  the  plaintiff;  that  the  ofer  to  give 

the  plaintiff  a  lien  on  the  lands  of  Clegarrow,  in  priority  to  his 

claim,  was  intended  as  collateral  security  to  the  judgment  which 

he  believed  bad  been  entered  up  against  Mr.  Lambert,  and  l^id 

given  the  plaintiff  a  charge  on  his   esta^s ;  that  it  was  not  hia 

business,  nor  ha4  he  any  authority  from   the   plaintiff,  to  bav4» 

judgment  entered  oi;!  the  bond  ;  and  he  subovitted  that  the  plaintiff's 

relief,  if  she  was  entitled  to  any,  waa  at  l^w,   for  there  was  no 

relation  of  trustee  and  if^stui  que  trust  between  the  parties. 

I 
Mr.  Seijeant  ChrUtian,  Mr.  Matrtig^^  and  Mr.  F.  TF.  WaUk^  I 

for  the  plaintiff. 

The  plaintiff  is  entitled  tQ  twofidd  relieU  First,  she  is  entitled  Argumem. 
to  a  personal  decree  against  the  defendwt  for  this  sum  of  money. 
S^ondly,  s^  is  entitled  to  a  lien  on.  the  charge  on  Clegarrow,  in 
priority  to  any  intermediate  incumbrance  on  it  created  by  the  de- 
fendant. The  defendant,  by  his  acts,  had.in  1844  placed  himself  in 
a  fiduciary  position,  with  respect  to  the  plainti£  He  took  upon 
hin^f,  without  any  anthority  from  the  plaintiff^  ta  lend  the  money. 
Although  there  may  be  a  remedy  at  law,  there  is  a  concurrent 
one  in  this  Court.     The  letter  of  August  1844  contained  a  wilful. 
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1852. 
Chancery,      and^  in  equity,  a  fraudulent  miarepresentation ;  it  stated  that  the 

o'beirne      money  had  been  applied  in  payment  of  a  charge  :  Burrowes  y. 

Locke  (a). 

The  plaintiff  is  also  entitled  to  a  charge  on  Clegarrow,  on 

general  grounds  of  equity,  and  also  by  way  of  specific  performance 

of  the  contract  contained  in  the  defendant's  letters.    The  defendant 

not  only  misrepresented  the  facts  to  the  plaintiff,  but  he  obtained 

for  himself  the  security  which  he  ought  to  have  procured  for  the 

plaintiff.      The  defendant's  antecedent  liability,  by  reason  of  his 

neglect  of  his  duty  as  her  agent,  is  ample  consideration   for  the 

promise  contained  in  the  letters  ;  but  besides  that,  they  contain 

on  the  face  of  them  another  consideration,  viz.,  forbearance  from 

legal  proceedings  against  Mr.  Lambert  and  his  estates. 

Mr.  Brewster^  Mr.  F,  Fitzgerald^  and  Mr.  George  Crawford^ 
for  the  defendant. 

The  plaintiff  is  not  entitled  to  a  personal  decree  for  payment  of 
this  sum,  nor  is  she  entitled  to  a  decree  for  a  specific  performance 
of  this  alleged  contract  The  case  of  Burrowes  y.  Locke  was  a 
case  between  trustee  and  cestui  que  trust.  No  such  relation 
existed  between  ^the  parties  in  this  case.  A  trustee  is  a  person 
who  has  a  legal  right  to  something  which  another  is  beneficially 
entitled  to.  The  plaintiff  was  both  legally  and  beneficially  entitled 
to  the  money.  The  defendant  had  no  right  to  it  whatever.  When 
the  defendant  received  the  money,  the  relation  between  them  was  . 
the  simple  one  of  debtor  and  creditor.  The  defendant  was  not 
an  agent,  in  the  sense  which  would  make  him  liable,  except^  for 
gross  negligence :  Shields  v  Blcuikhume  (6).  He  received  no  reward, 
and  was  acting  merely  as  a  friend  of  the  plaintiff,  who  might  have 
repudiated  the  loan  at  once,  and  have  called  on  him  to  pay  back 
the  money.  Instead  of  doing  so,  she  adopted  it  for  four  years, 
and  neglected  to  enter  judgment,  although  Mr.  Lambert  lived  until 
I860.  She  must  have  known  that  judgment  had  not  been  entered 
for  the  warrant  of  attorney  was  sent  with  the  bond :  2  Eq.  Cos. 

(6)  10  Ves.  470.  (h)  1  H.  BL  561. 
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Ahr.f  p.  707-     Luke  y.  Bridges  (a).    In  a  case  of  a  complicated         1852. 
account  between  principal  and  agent,  the  Court  assumes  jurisdiction,     yJ!*''^^'^ 
but  this  is  a  case  of  one  transaction  if  the  relation  existed  at  all : 

V, 

King  y.  Rosseit  (6).    The  promise  contained  in  the  letters  was  a  cobnwall. 
yoluntarj  one,  and  without  consideration,  and  was  not  accepted  bj      Argumtm, 
the  plaintiff.     Walker  y.  Barnes  (c). 

Mr.  Vaneey  for  the  representatiye  of  Gustayus  Lambert. 


The  LoBB  Chahcbllob.* 

I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  relief,  and       Nov,  4. 
I  shall  giye  her  the  benefit  of  the  security  obtained  by  Mr.  Com-      •'••<^""«^- 
wall  against  the  estate  of  Clegarrow,  which  has  been  subjected  to  a 
charge  of  £12,600  in  his  fay  our.     I  am  of  opinion  that  I  ought  to 
giye  her  that  relief,  in  pursuance  of  a  plain,  unequiyocal  and  uncon- 
ditional contract  on  the  part  of  Mr.  Cornwall. 

There  are  yarious  stages  of  this  transaction,  as  proyed  and 

detailed  by  the  eyidence.     The  state  of  facts,  when  Mr.  Cornwall 

wrote  to  Miss  CyBeime  the  letter  of  August  1644,  was  this :  she 

had  for  many  years  ayailed  herself  of  his  gratuitous  seryices,  and 

appears  to  haye  reposed  unbounded  confidence  in  him ;  he  managed 

her  pecuniary  affairs  for  her,  she  haying  resided  in  England.  In  the 

year  1844,  £3000,  late  currency, "due  by  the  late  Archdeacon  De  Lacy, 

became  payable  to  her,  and  she  furnished  Mr.  Cornwall  with  the 

proper  documents  to  enable  him  to  receiye  it,  which  he  accordingly 

did.    She  appears  to  haye  had  certain  charges  upon  the  estate  of 

Lady  Greary,  not  personal  charges,  but  charges  affecting  lands.    She 

had  also  charges  on  the  estate  of  Mr.  Lambert,  which  were  also  real 

securities ;  and  it  appears  from  the  letter  of  August  1844,  that  the 

intended  application  of  the  money,  and  the  purpose  for  which  she 

placed  it  in  the  hands  of  Mr.  Cornwall^  was  for  an  inyestment 

on  the  real  estate  of  Lady  Geary ;  so  that  the  inception  of  the 

bransaction  plainly  indicates  that  Miss  O'Beime  intended,  and  he 

understood  her  to  mean,  not  that  the  money  should  be  lent  on 

(a)  Pwc  m  Chmn.  146.  (6)  2  Y.  &  J.  33. 

(e)  3  Mad.  247. 
*  The  Right  Hon.  Francis  Blackburnic. 
VOL.  3.  18 
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1852.        personal,  but  on  real,  securitj.    He  failed  to  prevail  on  Lady  Geaiy 
Chancery, 
^ , '      to  borrow  it ;   and  on  the  10th  of  August  1844,  he  wrote  this  letter, 

Ok17T11.1V  12 

^^  which  is  all-important  in  every  part  of  the  case. — [His  Lordship 

coBNWAix.    read  the  letter.] 
Judgment.  Now,  it  is  perfectly  plain  that,  in  thus  disposing  of  the. money, 

he  acted  without  any  authority  or  direction  from  this  lady  at  all; 
and  if  there  were  any  discretionary  power  in  relation  to  the 
disposition  of  the  money  vested  in  him,  it  must  have  been,  with 
regard  to  the  original  security  indicated,  a  power  and  a  trust  to 
invest  it  in  real  security.  He  took  a  bond  and  warrant  of  attorney, 
which  was  not  a  real  security,  but  which  might  have  been  converted 
into  one ;  but  he  omitted  to  enter  judgment  on  the  bond,  and  trans- 
mitted it  and  the  warrant  to  the  plaintiff,  not  telling  her  of  this 
omission  ;  and  thus,  in  point  of  fact,  what  he  gave  her  was  nothing 
more  than  a  personal  security. 

It  is  perfectly  true  that  it  was  in  the  power  of  this  lady  to  ratify 
what  had  been  done,  and,  if  she  thought  proper,  to  accept  this  as 
a  personal  security  ;  but  when  the  defendant,  who  had,  without 
previous  authority,  so  disposed  of  this  money,  relies  on  her  ratifica- 
tion of  his  act,  he  is  bound  to  show  distinctly  that  she  ratified  it 
with  all  the  notice  which  she  ought  to  have  had,  and  which  he 
ought  to  have  given,  of  every  part  of  the  transaction.  But  especi- 
ally, he  was  bound  not  to  have  misrepresented  any  thing  which 
could  have  influenced  her  judgment  in  deciding  whether  she  would 
take  the  security  or  not.  When  I  look  at  what  Mr.  Cornwall  has 
said,  and  what  is  proved,  I  find  him  defending  his  own  neglect  or 
omission,  by  fixing  this  lady  with  constructive  notice  of  that  omis- 
sion, inferring  from  her  presumed  knowledge  of  the  practice  of  the 
Court,  that  she  must  be  taken  to  have  known  that  he  had  not  done 
what  it  was  his  duty  to  have  done.  I  cannot  possibly  allow  him  the 
benefit  or  protection  of  any  such  presumption.  It  is  plainly  more 
just  to  put  on  him  the  obligation  of  telling  her  what  he  knew  to  be 
the  fact,  than  to  give  him  the  benefit  of  constructive  notice  to  her  of 
a  fact  which,  we  may  be  assured  and  convinced,  never  entered  into 
her  consideration. 

There  is  another  remarkable  circumstance  in  this  case.    A  sum 
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of  £2769  IS  paid  us  Mr.  Cornwall  on  a  particular  daj ;  what  has        1852. 

^       ^       r^         ,  .,..•«..  .,  Chancery. 

become  of  it?      To  whom  was   it  paid?     Was  it  paid  to  an 


incnmbrancer  on  Mr.  Lambert's  estate  ?     It  is  confessed  that  it  was 

not.     Was  it  paid  to  Mr.  Lambert?     Presumptively  it  was  paid  cowiwall. 

to  him,  because  he  gave  his  bond  for  it.     But  if  it  were  actually     judgment, 

paid  to  him,  it  would  have  appeared  to  his  credit  in  the  accounts. 

J£  it  do  not  appear  there,  and  is  not  proved  to  have  been  paid  away, 

what  is  the  presumption  ?      That  Mr.   Cornwall,   who  was  Mr. 

Lambert's  creditor,  agent,  and  had  money  dealings  with  htm,  kept 

this  money  on  account  of  his  own  debt,  and  applied  it  to  his  own 

purposes.     Surely,  from  the  nature  of  the  transaction,  we  ought 

to  know  in  what  manner  the  money  was   applied.     Yet  on   this 

subject,  the  defendant,  a  man  of  business,  who  must  have  kept  some 

account  of  the  transaction,  has  left  the  Court  totally  in  the  dark. 

But  the  strongest  of  all  the  circumstances  in  this  case  is  the 
positive  misrepresentation  of  a  material  fact  in  the  letter  which 
I  have  read.  I  put  entirely  out  of  view  the  inference  collected 
from  the  language  of  this  letter,  that  the  incumbrance  had  been 
assigned,  or  that  she  was  entitled  to  have  it  assigned — ^whether 
either  the  one  or  the  other,  or  neither  of  them,  be  warranted.  The 
substantial  misrepresentation  was  that  the  money  was  applied  to  pay 
otT  a  charge  on  an  incumbered  estate  of  an  embarrassed  man.  It 
is  obvious  that  a  lender  of  money  would  be  in  a  very  different 
position  if  the  money  were  applied  to  discharge  an  incumbrance, 
from  that  in  which  she  would  have  been,  had  the  incumbrance  re- 
mained unpaid,  and  the  money  been  borrowed  on  a  new  security, 
for  Mr.  Lambert's  personal  use  and  accommodation.  Mr.  Corn- 
wall tells  the  plaintiff  in  distinct  terms,  but  untruly,  that  he  had 
paid  off  a  person  having  a  charge  on  the  estate  to  that  amount. 
There  is  therefore,  as  between  these  parties,  one  of  whom  reposed 
a  confidence  and  a  trust  in  the  other,  a  distinct  misrepresentation 
of  a  material  fact,  by  the  party  in  whom  that  confidence  and  trust 
was  placed.  With  regard  to  the  observation  of  Mr.  Crawford, 
that  all  these  things  are  foreign  to  the  transaction,  I  must  say 
that  where  it  is  the  duty  of  a  person  (as  it  was  the  duty  of  Mr. 
Cornwall,    when    he    undertook    and   invested    himself  with   this 
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authority)  to  disclose  every  thing  fully  and  fairly,  it  would  be 
very  dangerous  to  allow  him  to  speculate  on  the  question  whether 
the  misrepresentation  or  concealment  was  in  a  matter  more  or 
less  material.  If  there  be  a  statement  of  a  matter  untrue  in  point 
of  fact,  I  should  have  great  difficulty  in  relieving  the  party  in  a 
fiduciary  situation  from  .the  consequence  of  that  mis-statement, 
whether  the  degree  of  materiality  was  great  ^  or  the  reverse.  In 
this  case,  however,  we  have  it  established  that  the  plaintiff  repre- 
sented untruly  that  the  estate  which  the  defendant  had  looked  to 
as  her  security  was  discharged  by  her  money,  whereas  in  point 
of  fact  it  remained  charged  as  it  was  before.  The  consequence 
flowing  from  that  is  that,  in  my  mind,  the  subsequent  deeds, 
and  the  subsequent  conveyance  to  the  defendant,  cannot  in  this 
Court  be  allowed  to  stand  in  the  way  of  the  plaintiff. 

The  liability  of  the  defendant  being  established,  there  is  not  any 
difficulty  in  the  remainder  of  the  case.  Nothing  can  be  more  explicit 
than  the  plaintiff's  own  statement  of  his  liability,  and  his  uncon- 
ditional offer,  in  the  first  instance,  to  make  her  compensation.  In 
the  letter  of  the  11th  of  August  1848,  he  says,  **  These- claims  are 
annexed  to  the  marriage  settlement  of  young  Mr.  Lambert,  on 
his  marriage  with  the  Honorable  Lady  Frances  Conyngham.** 
That  turns  out  not  to  be  the  fact.  He  first  tells  her  that  the 
claim  was  included  in  the  settlement,  and  then  in  a  subsequent 
letter  of  the  18th  September  1848,  that  <<The  last  £2769  has  been 
left  out  of  the  settlements ;  but  as  there  was  an  estate  made  over 
to  me  previous  to  the  marriage,  for  the  payment  of  a  debt  of 
£12,600  that  was  due  to  me,  I  will  give  that  claim  of  yours 
priority  to  my  claim,  so  that  you  nor  yours  shall  not  lose  a  shilling.** 

The  obligations,  in  conscience  and  law,  which  the  defendant  had 
incurred,  were  all  probably  in  his  mind  when  he  made  this  offer, 
and  undertook,  as  it  was  proper  and  just,  and  he  was  bound  to 
do,  that  she  should  not  lose  one  shilling  in  the  transaction.  In  a 
letter  of  the  28th  December  1848,  he  says,  '*  I  some  time  back 
wrote  to  you  that  if  any  of  the  charges  you  had  were  not  secured 
under  young  Gustavus  Lambert's  settlement,  I  woufd  give  priority 
on  the  estate  that  was  made  over  to  me  for  £13,000  that  was  due  to 
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me;  this,  with  the  £6000  that  Mr.  Lambert's  life  is  insured  for,  to        1852. 

cover  my  advance,  and  what  I  am  security  for.    I  am  still  ready     v- — ,- — / 

,      .  -J  j»  o'bbirnb 

to  do  the  same,  provided  law  and  ruinous  costs  are  avoided.  ^ 

The  defendant  has  not  any  right,  after  those  letters,  to  retract  or  cobmwaix^ 

qualify  or  annex  a  condition  to  this  offer.    I  am  therefore  clearly  of     judgment. 

opinion  that  the  plaintiff  is  entitled  to  have  the  benefit  of  the 

secnrity  on  Mr.  Lambert's  estate,  vested  in  Mr.  Cornwall,  and  I 

ahall  accordingly  decree  a  specific  performance  of  the  contract. 

Declare  the  plaintiff  entitled  to  a  specific  performance  of  the       Decree. 
defendant  John  Cornwall's  agreement,   contained  in  his 
letter  of  the  18th  day  of  September  1848 ;  and  that  the 
said  John  Cornwall  was,  from  the  date  of  the  said  letter  of 
the  18th  day  of  September  1848,  a  trustee  of  so  much  of 
the  sum  of  £12,600,  in  the  deed  of  the  2nd  of  June  1847, 
made  between  Gustavus  Lambert  of  the  first  part,  the 
defendant  John  Cornwall   of  the  second   part,  Francis 
Hamilton  of  the  third  part,  and  John  Cornwall  the  younger 
of  the  fourth  part,  in  the  pleadings  mentioned,  as  may  be 
necessary  to  pay  the  plaintiff  the  principal  sum  of  £2769* 
48.  7d.  sterling,  with  interest  thereon  from  the  1st  day  of 
August  1846,  at  £5  per  cent,  per  annum. '  Declare  that  the 
plaintiff  has  a  lien  or  charge  on  the  said  sum  of  £12,600, 
for  the  payment  of  the  said  sum  of  £2769*  4s.  7d.,  and 
interest.    Let  the  defendant  John  Cornwall  execute  to  the 
plaintiff  such  deed  or  assurance  as  may  be  necessary  for 
declaring  such  trust,  and  giving  to  the  plaintiff  such  lien 
or  charge,  free  from  all  incumbrances  created  by  the  said 
defendant  John  Cornwall,  subsequent  to  the  said  letter  of 
the  18th  day  of  September  1848 ;   and  in  case  the  parties 
differ  as  to  the  frame  of  such  deed  or  deeds  of  assurance, 
refer  it  to  the  Master  in  rotation  to  settle  the  same ;  and 
let  the  defendant  John  Cornwall  lodge  the  said  deed  of 
conveyance,  of  the  2nd  day  of  June  1847,  in  the  office  of 
the  said  Master.     Let  the  said  defendant  John  Cornwall 
pay  the  plaintiff  the  costs  in  this  cause,  and  the  costs  of 
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obtaining  such  deeds  of  assurance,  and  any  proceedings 
incident  thereto,  and  also  the  costs  of  raising  a  personal 
representative  to  Qustavus  Lambert,  deceased,  in  the  plead- 
ings mentioned.  Declare  the  defendant  John  Sandes  en- 
titled, as  against  the  plaintiff,  to  his  costs  in  this  cause; 
and  let  the  plaintiff  have  such  costs  over  against  the 
defendant  John  Cornwall,  and  refer  it  to  one  of  the 
Taxing-masters  of  this   Court  to  tax  such  costs. 

Beg.  Lib.  Gen.  7,  fol.  179. 


April'22,  23, 
24. 


HAYES  V.  WOODLEY. 


A  lease  for  gy  indentures  of  lease  and  re-lease,  bearing  date  the  17th  and  1 8th 
hres     renew- 

able  for  ever  of  October  1706,  the  Hollow  Sword  Blade  Company  demised  the 
was  vested  as 

to    two-thirds  lands  of  Browningstown  and  Enocknamaderone  to  Richard  Daunt,  for 
in  A,  and  one- 
third  in  B,  three  lives,  at  the  rent,  during  the  then  war,  of  £)8,  and  £20  after 

underlease  for  the  end  of  the  said  war,  with  a  covenant  for  perpetual  renewal  on 

profit    rent      payment  of  a  renewal  fine  of  £10. 

W^the^head        ^^  *^^  '^^^  ^^  ^P^^^  ^®^^'  Richard  Daunt  conveyed  his  estate  and 

?°\h^**giSt^  interest  to  William  Gough,  on  whose  death  it  descended  to  Thomas 

nant  who  was  Qouffh. 

in   possession,  ^ 

and  two-thirds       On  the  12th  of  June  1723,  Thomas  Gough  demised,  or  agreed 

of  the    profit  '  8  '  6 

rent  to  A,  but  to  demise,  to  Thomas  Harrison,  thirty-three  acres  of  the  lands  of 

it    was    not 

proved    that     Browningstown  for  400  years,  at  the  yearly  rent  of  £1.  6s.  Od.  an 

anv  thing  was 

paid  to  B.    In  acre. 

terest    in   the        ^"  1748,  Charles  Smith  was  entitled  to  the  reversion  in  fee*    The 
underlease 

was  conveyed  to  the  defendant,  subject  to  the  entire  rent  reserved  by  it  He  conti- 
nued to  pay  the  head  rent  and  the  two-thirds  of  the  profit  rent  to  A,  and  in  1832  he 
purchas^  the  reversion  in  fee. 

Held,  on  a  bill  filed  by  the  representative  of  B,  to  have  the  benefit  of  a  decree  for 
a  renewal  in  respect  of  A's  interest — 

1st. — That  no  presumption  of  the  extinguishment  of  B*s  third  of  the  profit  rent, 
or  of  a  conveyance  of  his  third  of  the  reversion,  arose. 

2nd. — That  the  retention  of  the  profit  rent  gave  the  defendant  no  tide,  under  the 
Statute  of  Limitations,  as  the  third  of  the  head  i:ent  must  be  presumed  to  have  been 
pud  or  retained  by  him  as  the  agent  of  those  representing  B's  interest. 
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interest  in  the  lease  of  1706  was  vested  in  Mary  Gough  for  life,  and        1 852. 
after  her  death,  as  to  two-thirds,  in  John  Wood,  and  as  to  one-third 


in  Eleanor  Murphy,  subject  to  the  lease  of  1723.    On  the  27th  of  ^^ 

August  1748,  Charles  Smith  executed  a  renewal  of  the  lease  to    woodlkt. 
Mary  Gough.     Mary  Gough  died  shortly  afterwards,  and  at  her     suummu. 
death  John  Wood  and  Eleanor  Murphy  entered  into  possession  of 
their  respective  shares. 

On  the  23rd  of  July  1778,  John  Wood  demised  to  Hamilton 
Crawford  and  his  heirs  a  part  of  the  lands  of  Browningstown  called 
Raddiffe's  Farm,  containing  eighlf  English  acres,  for  three  lives,  at 
the  yearly  rent  of  £9*  12s.  Od.,  with  a  covenant  for  perpetual 
renewal. 

Eleanor  Murphy  married  John  Eeeffe,  and  on  the  22nd  of  January 
1 779>  by  deed,  reciting  the  last-mentioned  demise,  John  and  Eleanor 
Eeeffe,  in  consideration  of  £60,  conveyed  to  Hamilton  Crawford 
and  his  heirs  their  undivided  third  part  of  Radcliffe's  Farm,  subject 
to  a  third  of  the  head  rent  payable  thereout ;  and  it  was  declared 
that  a  fine  levied  by  John  and  Eleanor  Keeffe,  as  of  the  preceding 
Michaelmas  Term,  to  Hamilton  Crawford,  should  enure  as  to  one- 
third  of  said  portion  of  said  lands  to  the  use  of  the  said  Hamilton 
Crawford  and  his  heirs ;  and  as  to  the  residue  of  said  lands  to  the 
use  of  John  ajid  Eleanor  Keeffe. 

On  the  18th  of  March  1786,  John  Wood,  in  consideration  of 
£400,  conveyed  to  Hamilton  Crawford  and  his  heirs  all  his  undi- 
vided two-thirds  of  the  lands  comprised  in  the  lease  of  1706,  subject 
to  two-thirds  of  the  head  rent  Thus  Hamilton  Crawford  was 
entitled  to  Radclifie's  Farm  in  severalty,  to  two  undivided  thirds  of 
the  remainder  of  Browningstown,  and  to  two  undivided  thirds  of 
Knocknamaderone.  All  these  interests  he  devised  to  his  daughter 
Matilda,  who  married  Thomas  Purcell,  and  they  afterwards  vested 
io  her  sons  William  Purcell,  Crawford  Purcell  and  Richard  Purcell. 

On  the  11th  of  November  1780,  Eleanor  Keeffe  conveyed  for 
valuable  consideration  to  Joshua  Connor,  his  heirs  and  assigns,  all 
the  residue  of  her  third  part  or  share  of  the  lands  of  Browningstown 
and  Knocknamaderone,  not  theretofore  granted  to  the  said  Hamilton 
Crawford  by  the  deed  of  the  22nd  of  January  1779.     This  interest 
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was  devised  to  Joshua  Connor  Hayes,  and  by  the  latter  to  the 
plaintiff  Joseph  Augustine  Hayes. 

The  interest  in  the  sub-lease  of  1723  to  Harrison  came  by  assign- 
ment to  Joseph  Woodley  and  Francis  Woodley  before  1779 ;  and  in 
1822,  the  defendant  Richard  Woodley  purchased  that  interest.  The 
interest  under  the  lease  of  1723  was  conveyed  to  him,  subject  to 
the  entire  rent  reserved  by  that  lease,  which  amounted  to  £43. 
2s.  3d.,  late  currency. 

The  bead  rent  of  that  portion  of  the  lands  was  £21 ;  there  was 
therefore  a  profit  rent  of  £22t  2s.  dd.,  to  two-thirds  wheieof 
Thomas  Purcell  was  entitled,  and  to  one-third  Joshua  Connor 
Hayes.  Richard  Woodley  and  the  persons  under  whom  be  derived 
were  from  1779  in  the  habit  of  paying  the  head  rent  of  £21,  and 
handing  over  to  Thomas  Purcell  his  proportion  of  the  profit  rent, 
but  there  was  no  evidence  of  the  payment  of  any  portion  of  the 
profit  rent  to  Joshua  Connor  Hayes. 

In  1828,  Richard  Woodley  purchased  the  reversion  in  fee  from 

Lord  Gort,  in  whom  it  was  then  vested.    In  1832,  before  he  had 

obtained  a  conveyance,  the  last  surviving  life  in  the  renewal  of 

1748  being  dead,  he  caused  notice  to  be  served,  in  the  name  of 

Lord  Gort  and  his  trustee  Mr.  Yereker,  on  George  Atkins  and 

John  M'Cbrmick,  the  trustees  for  the  defendants  Purcell,  who  were 

then  minors,  to  show  title  to  a  renewal,  to  nominate  lives  and  to  pay 

the  renewal  fines.    No  notice  was  served  on  Joshua  Connor  Hayes. 

On  the  20th  of  April  1832,  a  bill  was  filed  for  a  renewal  by  Thomas 

Purcell  and  his  minor  children  against  Richard  Woodley,  Lord 

G^rt  and  Mr.  Yereker,  but  without  making  Joshua  Connor  Hayes 

a  party  to  the  suit.    Richard  Woodley,  by  his  answer,  claimed  to  be 

entitled   tP  Eleanor  Keeffe's  third  of  the  lands.  ■  A  decree  was 

made  in  the  cause  on  the  7th  of  February  1834,  whereby  it  was 

decreed  that  the  plaintifis  were  entitled  to  a  renewal  of  the  lease  of 

the  1 8th  of  October  1706,  on  payment  of  the  sum  due  for  rent,  and 

renewal  and  septennial  fines  and  interest;  and  it  was  referred  to 

the  Master  to  ascertain  the  sum  due  for  such  rent,  fines  and  interest; 

and  it  was  further  declared  that  such  renewal  should,  on  payment  of 

tneh  portion  of  said  rent,  and  renewal  and  septennial  fines  and 
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interest,  as  said  Master  should  report  the  said  Richard  Woodley        1852. 
bound  to  contribute,  be  in  trust  for  said  Richard  Woodley  as  to  that     S^^'^^'j 
portion  and  interest  in  the  lands  comprised  in  said  lease,  which       "^^^^ 
formerly  belonged  to  Eleanor  Eeeffe.  woodlet. 

After  the  decree  was  pronounced,  Richard  Woodley  obtained  a  statement. 
conveyance  of  the  reversion,  and  served  a  notice  to  quit,  and 
brought  an  ejectment  against  the  Purcells  and  Joshua  Connor 
Hayes  in  Easter  Term  1836.  No  defence  was  teken  by  the  latter, 
and  a  consent  for  judgment  was  given  by  the  Purcells,  who  filed  a 
supplemental  bill,  and  obtained  an  injunction  against  proceeding  in 
the  ejectment.  In  his  answer  to  the  supplemental  suit,  Richard 
Woodley  admitted  that  he  had  been  mistaken  in  claiming  title  to 
Eleanor  Keefie's  third  of  the  lands.  By  a  decree  in  the  supplemen- 
tal cause,  pronounced  on  the  10th  of  November  1840,  it  was  ordered 
that  Richard  Woodley  should  execute  a  renewal  of  the  lease  of  the 
18th  of  October  1706,  and  it  was  referred  to  the  Master  to  settle  a 
proper  deed  of  renewal.  No  renewal  was  executed,  and  in  1847 
Crawford  PurcelFs  interest  was  conveyed  to  the  defendant  Richard 
Woodley.  In  May  1847,  an  ejectment  on  the  title  was  brought  for 
Eleanor  Keeffe's  third  part  of  the  lands.  There  was  a  verdict  for 
the  defendant  in  this  ejectment,  at  the  Cork  Summer  Assizes  1848. 

The  present  bill,  which  was  filed  by  Joseph  Augustine  Hayes,  the 
son  and  devisee  of  Joshua  Connor  Hayes,  against  Richard  Woodley, 
William  Crawford  and  Richard  Purcell,  prayed  that  the  plaintiff 
might  have  the  benefit  of  the  proceedings  in  the  suit  of  Pureell  v. 
Woodley^  and  the  decrees  made,  and  the  accounts  taken  therein,  and 
that  the  renewal  decreed  might  be  declared  to  be  in  trust  for  the 
plaintiff  as  to  that  portion  of  the  lands  which  formerly  belonged 
to  Eleanor  Eeeffe,  and  was  not  comprised  in  the  indenture  of  the 
22nd  of  January  1779)  the  plaintiff  offering  to  pay  his  proportion 
of  the  renewal  fines,  an  account  of  the  fines,  and  what  was  due 
by  Woodley  for  rent  in  respect  of  the  plaintiff's  third  share  of 
the  said  lands  comprised  in  the  le&se  of  1723,  and  that  the  same 
might  be  set  off  against  the  sum  due  to  him  for  renewal  fines. 

The  defendant  Richard  Woodley,  by  his  answer,  stated  that 
he  never  upon  on  any  occasion,  directly  or  indirectly,  paid  to 
VOL.  3.  19 
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Joshua  Connor  or  Joshua  Connor  Hajes,  or  the  plwitiff,  any 
sum  whatever  for  their  proportion  of  the  profit  rent;  and  that 
he  did  not  helieve  that  Prancis  Woodley  ever  paid  any  sam 
on  acconnt  of  the  profit  rent;  because  he  believed  that  in  the 
year  1779  Eleanor.  Keeffe  sold  the  reversion  and  rent  to  Francis 
Woodley,  and  that  a  conveyance  thereof  had  been  executed,  which 
was  mislaid ;  and  he  relied  on  a  receipt  of  the  30th  of  March 
1779>  signed  by  John  Kee£Pe  and  Eleanor  Keeffe,  for  a  part  of 
the  purchase^moUiey.  He  further  stated  that  he  always  claimed 
to  hold  by  a  title  adverse  to  Joshua  Connor  and  aU  claiming 
under  him;  that  there  never  had  been  any  relation  of  landlord 
and  tenant  between  the  plaintiff,  and  those  under  whom  he  de- 
rived, and  the  defendant,  and  that  the  rent  was  altogether  extin- 
guished ;  and  he  relied  on  the  Statute  of  Limitations. 


Ar^mem^  Mr.  Btewstery  Mr.  F.  Fitzgerald  and  Mr.  CkaUerian^  for  the 

plaintifi^  contended  that  the  retention  of  the  rent  by  the  undertenant 
gave  him  no  title  by  the  Statute  of  Limitations :  Doe  v.  Oxeti' 
kam  (a) ;  Doe  d.  Mannion  v.  Bingham  {b) ;  Do/y  v.  Bloomfield  (c) ; 
Grant  v.  EUie  (d) ;  Crosbie  v.  Sugrue(e) ;  Sheil  t.  The  Inear- 
pora$ed  Society  (/) ;  Dean  and  Chester  of  Efy  v.  Cash  ($r). 
That  the  payment  of  the  head-rent  must,  under  the  circumstances, 
be  considered  a  payment  on  behalf  of  Eleanor  Keeffe.  There 
was  no  ground  for  presuming  a  conveyance  to  Woodley  in  pur- 
suance of  the  alleged  contract,  because  such  a  conveyance  would 
have  been  inoperative  without  a  fine;  and  the  fine  which  was 
levied  ta  Eeeffe  and  wife,  it  was  declared  by  the  deed  of  1779, 
was  Uy  enute  to  different  laiBes*  That  the  alleged  contract  would 
only  give  the  defendaal  $m  eqsilable  titie,  which  could  not  prevail 
against  the  conveyance  of  17-80  t#  Gomior,  which  was  registered, 
and  conveyed  a  legal  estate. 


(a)7M.&W.  181. 
(c)  5  Ir.  Law  Bep.  65. 
(0  9Ir.  LawRep.  17. 


(6)  3  Ir.  Law  Bep.  556. 
id)  9M.&W.  lis. 
(/)  10  Ir.  £q.  Rep.  411. 


(g)  15M.  AW.  617. 
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Mr.  Serjeant  Christian^  Mr.  MarUey  and  Mr.  BerMy^  for  the 
defendant  Woodley,  argued  that  the  retention  of  the  rent  for 
80  many  years,   under   an   adverse  elaim,   not  onlj  conferred    a 


1852. 
Chtmctnf. 


HATES 
V. 

title,  under  the  Statute  of  Limitations,  but  raised  a  presnmptioii  woodley. 
that  the  rent  had  been  conyejed  or  extinguished:  Hillary  v.  Siatemma, 
Waller  (a) ;  Read  ▼.  Brookman  (b) ;  Eoe  ▼.  Jreland  (c) ;  Co.  Lii. 
307y  d;  and  that  there  was  ample  evidence  from  the  receipt  pro- 
duced to  show  a  parol  agreement  for  the  purchase  of  the  third 
of  the  rent  and  reversion,  of  which  there  had  been  a  part  per- 
formance. 


The  Lord  Chancellor.* 

This  bill  is  filed  to  have  the  benefit  of  a  decree  in  the  cause 
of  PureM  v.  Woodley^  bj  which  the  plaintiffs  in  that  cause  were 
entitled  to  have  a  renewal  executed  of  a  lease  for  lives  renewable 
for  ever,  made  in  the  year  1706.  This  lease  reserved  a  rent  of 
£20,  and  a  fine  of  £10  was  payable  on  the  fall  of  each  life.  The 
plaintiff  has  established  a  clear  title  to  the  relief  he  seeks,  unless  it 
has  been  defeated  by  the  defenoe  relied  on.  His  title  to  one-third  of 
the  premises  in  the  lease  of  1706  (save  eight  acres,  which  are 
not  in  controversy)  is  clearly  established;  it  is  derived  under  a 
deed  executed  in  the  year  1780  by  Eleanor  Keeffe,  in  whom 
tiiis  third  of  the  premises  had  previously  become  vested.  The 
defence  is  confined  to  a  third  part  of  the  premises,  which  was  com- 
prised in  a  lease  executed  in  the  year  1723,  by  the  then  owners  of 
the  lease  of  1706,  to  one  Harrison,  for  400  years,  at  an  acreable 
rent,  since  ascertained  to  be  £43  per  annum;  it  does  not  extend 
to  or  controvert  the  right  of  the  petitioners  to  the  relief  they 
seek,  as  far  as  relates  to  a  third  part  of  a  portion  of  the  lands 
that  were  not  included  in  the  lease  of  1728,  and  were  not  part 
of  the  eight  acres.  The  defence  is  substantially  two-fold,  first, 
that  of  an  adverse  title  followed  by  possession ;  and  secondly,  of 
possession  of  itself  constituting  the  bar  of  the  Statute  of  Limita- 

(a)  12  Ves.  239.  (6)  3  T.  B.  159, 

(o)  11  East,  280. 

*  The  Ei^t  Hon.  Francis  Blackbubkb. 


^pn/24. 
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1852.        tions :  in  both  these  cases  the  possession  insisted  on  is  that  of  the 

^^^-v"-."^     retention  and  non-pajment  of  rent.     In  reference   to  both,  it  is 

materia],  in  the  first  instance,  to  ascertain  precisely  the  titles  of  the 

wooDLEY.    several  parties,  and  the  relations  in  which  they  stood  to  each  other. 


Judgment.  '^^^  plaintiff  has,  as  I  have  said,  deduced  a  clear  title  to  one- 

third  of  the  disputed  portion — that  is,  to  one-third  of  the  rever- 
sion expectant  on  the  lease  of  1728,  and  of  course  to  one-third 
of  the  rent  of  £43,  reserved  by  that  lease.  The  other  two-thirds 
of  the  same  reversion  vested  in  Crawford  and  Richard  Purcell, 
who  were  plaintiffs  in  the  suit  I  have  mentioned,  of  the  de* 
cree  in  which  the  plaintiff  claims  the  benefit.  In  the  year  1847, 
Crawford  Purcell's  one-third  vested  in  the  defendant,  so  that  the 
plaintiff,  Richard  Purcell,  and  the  defendant  Woodley,  are  each 
entitled  to  one-third  of  the  premises  in  the  lease  of  1706,  and  of 
course  to  one-third  of  the  rent  reserved  by  the  lease  of  1723. 
In  1822,  the  defendant  became  assignee  of  the  lease  of  1723,  and 
at  that  time  the  two  Purcells  had  two-thirds,  and  the  persons 
under  whom  the  plaintiff  derives,  one-third,  of  the  reversion  of 
the  premises  demised  by  it.  After  1822,  and  J I  believe  some- 
time in  or  before  1832,  Woodley  dealt  with  Lord  Gort,  the  assignee 
of  the  estate  of  the  lessors  in  the  lease  of  1706,  and  finally  became 
and  now  is  seised  in  fee  of  the  premises  demised  by  that  lease, 
in  which  capacity  it  was  decreed  at  the  suit  of  the  two  Purcells 
that  he  should  execute  a  renewal  of  that  lease.  Thus  it  will  be 
seen  that  the  defendant's  first  dealing  with  this  property  was  in 
1822,  when  he  became  assignee  of  the  lease  of  1723;  his  next 
was  in  or  about  1832,  when  he  bought  the  fee  from  Lord  Gort; 
and  the  last  in  1847>  when  he  purchased  Crawford  Purcell's  one- 
third  of  the  premises  comprised  in  the  lease  of  1706,  save  the 
eight  acres.  He  therefore  was  and  is  owner  in  fee  of  the  whole, 
immediate  tenant  to  the  owner  of  the  fee  of  one-third  of  the 
premises  under  the  lease  of  1706,  and  bound  to  pay  one-third  of 
the  rent  reserved  by  it :  and  lastly,  he  was  assignee  of  the  lease 
of  1723,  and  bound  to  pay  two-thirds  of  the  rent,  and  entitled  to 
retain  one-third  of  the  rent  reserved  by  it,  and  to  pay  and  keep 
.  down  one-third  of  the  head-rent. 
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These  being  the  titles  of  the  plaintiff  and  defendant,  let  me        1852. 
now  inquire  into  the  impeachment  of  the  plaintiff's  title.    It  is      > -^^IlL^ 

HATES 

this: — that  Eleanor  Eeeffe  and  her  husband,  in  1779»  contracted  to  ^ 

sell  their  third  of  the  premises  in  the  lease  of  1723,  to  a  person    woodlvt. 
named  Woodley,  who  was  then  assignee  of  that  lease,  and  that      judgment. 
Woodlej  thenceforward  retained  the  one-third  of  the  rent.    This 
title  of  Woodley,  though  but  equitable,  he  insists  is  a  better  title 
than  that  which  Eleanor  Eeeffe  afterwards,  in  1780,  bj  a  regular 
conveyance  duly  registered,  conveyed  to  Connor,  under  whom  the 
plaintiff  derives.      To  this  it  is  replied,  and  I  think  justly,  that 
the  contract  of  Eeeffe  and  wife,  in   1779,  did  not  bind  her,   the 
uses  of  the  line  theretofore  levied  not  enabling  him  and  her  then 
to  bind  her  estate;  and  further,  that  in  the  absence  of  any  evi- 
dence u>  show  whether  Woodley  retained  or  paid  the  one-third  of 
the  rent,  the  presumption  is,  that  he  paid  it  to  the  persons  entitled 
under  the  deed  of  1780,  because  he  was   legally  liable  to  do  so. 
But  what  seems  to  me  to  afford  a  further  and  complete  answer 
to  this  argument  is,  that  the  defendant  derives  no  right  or  title 
from  the  person  who  is  said  to  have  in  1779  bought  Eeefie  and 
wifi^s  third,  and  to  have  retained  this  rent;  that  in  fact  he  does, 
not  attempt  to  show  title  in  himself,  but  title  in  another,  who 
makes  no  claim  under  the  articles  of  17799  and  is  not  shown  to 
have  ever  done  a  single  act  in  assertion  of  his  title.    This  defence 
is  in  the  nature  of  a  nonsuit :  it  is,  "  I  have  myself  no  title,  but 
a  third  party  has  ;**  and  when  we  ask  how  he  acquired  it,  he  answers, 
**  there  is  a  receipt  from  which  a  contract  may  be  presumed ;  and 
when  this  is  shown,  there  arises  a  presumption  (not,  as  I  must 
observe,  sustained  by  a  single  fact  proved)  that  there  was  pos- 
session under  it  by  the  retention  of  the  rent ; "  and  a  Court  of  Justice 
is  asked  to  perform  this  double  operation  in  order  to  defeat  a  clear 
title  under  the  deed  of  conveyance  executed  in  1780,  by  Eleanor 
Eeeffe,  who  had  then  indisputably  full  legal  power  to  create  that 
title. 

But  the  difficulty  of  making  these  presumptions  becomes  in- 
saperable,  when  we  look  to  the  deed  of  1822,  which  is  an 
assignment  of  the  lease  of  1723,  which  was  vested  in  Woodley  in 
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1852.        1799»  when  he  b  contended  to  have  bought  a  third  of  the  reversion. 

^ ^-^  *  l^ow  suppose  he  did  buy  it,  one  or  other  of  two  consequenees  most 

^  follow,  either  that  one-third  of  the  rent  of  £43  was  extinguished, 

wooDLEY.  as  Mr.  Berkely  contended  is  to  be  presumed,  or  that  it  was 
Judgment,  Preserved  by  some  mode  of  conveyance,  and  was  vested  in  1822 
in  some  third  party.  The  impossibility  of  the  latter  presumption 
I  think  I  have  demonstrated,  and  we  cannot  make  the  former, 
that  the  rent  was  in  part  extinguished,  when  the  defendant  has 
taken  an  assignment  by  deed  of  the  lease  of  1723,  subject  to  the 
payment  of  the  whole  rent  reserved  by  it.  After  this,  how  can  we 
say  that  one-third  of  that  rent  had  been  extinguished  in  1779  ? 

Having  arrived  at  the  end  of  the  first  stage  of  this  tide,  and 
having  shown  that,  for  the  reasons  I  have  stated,  the  third  of 
the  rent  in  dispute  was  not  extinguished  or  vested  in  any  third 
person,  but  was  then  payable  to  those  under  whom  the  plaintiff 
derives,  I  shall  next  consider  the  question  whether,  after  this, 
and  during  the  interval  of  more  than  20  years,  which  elapsed 
before  the  plaintiff  asserted  his  title,  they  are  barred  by  the  Statute 
of  Limitations.  In  considering  this  question,  I  look  at  the  actual 
rights  of  the  parties  as  this  Court  regards  them ;  but  it  will  be 
seen  that  the  view  of  the  case  that  occurs  to  me  would  be  justified 
by  their  relative  positions  and  obligations  in  a  Court  of  Law. 

First  then,  look  at  the  period  which  begins  in  1822,  and  ends 
when  Lord  Grort  conveyed  the  fee  to  Woodley.  During  this  penod 
Woodley  was  an  undertenant  in  the  occupation  of  the  land  ;  he  was 
bound  to  pay  £43  to  the  persons  who  were  entitled,  as  I  have 
shown,  to  the  reversion,  that  is,  to  the  assignees  of 'the  lease  of 
1706,  but  he  pays  none  of  them ;  and  the  mere  retention  of  the 
rent,  during  this  period,  would,  according  to  Grant  v.  EUiSy  afford 
no  ground  for  the  bar  of  the  statute.  But,  does  he  in  fact  retain 
his  rent  ?  No,  he  pays  the  head  rent.  For  whom,  and  on  whose 
account  does  he  do  so  ?  Plainly,  for  and  on  account  of  his  own 
landlords,  the  i^^termediate  reversioners,  whose  right  he,  by  deed  in 
1822,  expressly  recognised,  and  between  whom  and  himself,  as 
assignee  of  the*  lease  of  1723,  there  was  complete  privity  of  estate; 
so  that  these  acts,  these  very  payments,  were  made  on  behalf  and 
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in  discharge  of  the  legal  obligations,  and  to  preaerye  the  estates  of        1S52. 
the  very  persons  to  whom  he  contends  his  possession  was  adverse.     < s. — j 

HA7ES 

I  observe  that  the  receipts  taken  from  Lord  Gort  are  not  produced ; 

if  they  were,  I  doubt  not  they  would  be,  as  thej  ought,  receipts  to  the    woodlet. 

representatives  of  the  lessee  in  the  lease  of  1706.    Now  if  we  regard      judumtnt. 

the  consequences  of  this  doctrine,  contended  for  by  the  defendant,  I 

need  not  say  how  alarming  it  is,  in  a  country  where  sub-tenun  s  are 

so  general ;  but  I  have  no  idea  that  an  occupying  tenant,  liable  to 

pay  a  rent-service,  can  be  allowed  to  avail  himself  of  the  Statute  of 

Limitations,  because  he  has  only  paid  so  much  of  his  rent  as  keeps 

down  the  head  rent. 

I  now  come  to  the  second  of  the  periods  in  which  the  defendant 
himself  was  owner  of  the  fee  ;  and  this  requires  no  detail  of 
observation*  It  only  illustrates  more  strongly  the  mischief  and 
injustice  to  which  the  positions  contended  for  would  tend.  In  this 
period  Wopdley  is  occupying  tenant  and  head  landlord ;  and  having 
thus  acquired  the  power,  as  he  conceives,  of  appropriating  the  rent 
payable  by  himself,  he  says,  I  will  retain  so  much  td  pay  the  head 
rent  to  myself ;  I  will  not  pay  the  portion  that  belongs  to  my 
landlord,  and  thus,  by  this  dishonest  shuffle^  defhiud  the  person 
whose  title  it  is  my  duty  to  regard  and  to  protect. 
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1853. 
Privy  Council. 


In  the  Matter  of 

The  Estate  of  ARTHUR  SAMUEL  JUDGE,  a  Minor,  and 

WILLIAM  DESPARD,  Owners; 

Ex  parte  WILLIAM  BEERE  FOX,  PetiHoner* 

(Judicial  Committee  of  the  Privy  CouncU.f) 

March  31.      Xhis  was  a  petition  of  appeal  from  an  order  of  the  Commissioners 

Nov,  14. 

for  the  Sale  of  Incumbered  Estates,  bearing  date  the  8th  of  Decem- 

Neither  the 

sning  ont  of  an  ber  1852. 

appointoent  *       '^^^  petition  stated  the  following  facis*: — In  1810  Arthur  Judge 

on  ^judtoent  ^^  BeiBed  in  fee  of  Ballysheil  and  other  lands  in  the  King's  County; 

or'wHvedT^  a  judgment  was  entered  up'  for  £3000  penal  »um  against  Arthur 

^J'^  ^7      Judge,  as  of  Trinity  Term  1810,  by  Joseph  Allen,  which  judgment 

c   35,   wiU     was  assigned  to  Joseph  Knight  Carey  and  Henry  Rose,  oa  the  19th 

againat^a  sub-  of  *  April  1817.     That  judgment  was  not  revived  or  redocketed 
sequent  pur- 
chaser  for       until  the  30th  of  October  1844.     By  deed,  bearing  date  the  9th  of 
valuable   con- 
sideiation.         August  1814,  Arthur  Judge,  for  valuable  consideration,  covenanted 

with  Joseph  Allen  and  his  heirs  that  he  would,  before  the  Ist  of 

November  then  next,  convey  the  said  lands  to  two  trustees,  to  the 

use  of  himself  for  life,  remainder  to  his  first  and  other  sons  in  tail, 

with  a  general  power  to  him  to  charge  £3000*    In  1837,  Arthur 

Judge  became  insolvent,  and  in  November  1838,  B.  D.  Keane  was 

appointed  his  assignee.     The  life  estate  of  Arthur  Judge  and  the 

charge  were  sold  and  conveyed  to  William  Despard,  who,  on  the  8th 

of  May   1844,  conveyed  them  for  value  to  the  petitioner  W.  B. 

Fox.    The  petition  was  filed  to  raise  the  charge  of  £3000. 

In  1821,  Joseph  Knight  Carey  and  Henry  Rose  sued  out  an 

elegit  on  foot  of  the  judgment  of  1810,  and  obtained  a  finding 

•  Reported  by  E.  8.  Trbvob,  Esq. 

t  Before  the  Lord  Chancellor  ;  the  Lord  CHiBr  Justice  of  the  Queen's 
•Bench ;  Mr.  Justice  Perrin  ;  Mr.  Justice  Ball  ;  Baron  Gbeemb  ;  the  Bight 
Hon.  Francis  Blagkburke  ;  the  Bight  Hon.  Joseph  Napier,  and  the  Right 
Hon.  John  Hatchell. 
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Against  the  said  lands.  Arthur  Judge  filed  a  bill  in  the  Court  of 
Exchequer  to  restrain  the  proceedings  at  law  on  foot  of  the  said 
judgment;  and  on  the  19th  of, April  1826,  an.  order  was  made  on 
consent,  directing  that  a  receiver  should  be  appointed  to  receive  a 
moiety  of  the  rents. 

Bj  an  order  by  the  Commissioners  for  Sale  of  Incumbered  Estates, 
bearing  dat^  the  24th  of  June  1850,  the  said  lands  were  ordered 
to  be  sold,  and  on  the  llth  of  July  1852,  the  petitioner  was  declared 
the  purchaser  for  £4750.  In  the  schedule  of  incumbrances,  the 
charge  of  £3000,  created  by  the  deed  of  1814,  was  placed  in  priority 
to  the  judgment  of  1810.  An  objection  was  taken  to  the  schedule, 
which  was  overruled  by  Mr.  Commissioner  Hargreave,  whose 
ruling  was  rescinded  by  the  full  Court,  by  the  order  of  the  8th  of 
December  1852,  whereby  it  was  ordered  that  the  judgment  of  1810 
should  be  paid  in  priority  to  the  charge  of  1814. 

The  petition  was  presented  by  W.  B.  Fox,  and  submitted  that  he 
was  entitled  to  have  the  charge  of  £3000  paid  in  priority  to  the 
judgment,  inasmuch  as  the  said  judgment  was  not  revived  or. re- 
docketed,  in  pursuance  of  the  9  G.  4,  c.  35,  and  prayed  that  the 
order  of  the  8th  of  December  1852  might  be  reversed. 


1853. 

Privy  Council 

In  re 
JUDGE. 


Statement. 


Mr.  F,  Fitzgerald  and  Mr.  Molyneux,  in  support  of  the  appeal, 
argued  that  the  suing  out  of  the  elegit,  or  the  appointment  of 
the  receiver,  had  not  the  effect  of  preventing  the  operation  of  the 
Redocketing  Act.  The  Court  could  not  insert  into  the  statute  a 
saving  which  the  Legislature  had  not  inserted  into  it,  and  they  relied 
on  Ryan  v.  Cambie  (a)  ;  Joyce  v.  Joyce  (b)  ;  Beere  v.  Head  (c)  ; 
Hickson  V.  Collis  {d). 


Argument, 


Mr.  Rollestone  and  Mr.  Robert  Longfield^  for  the  judgment  cre- 
ditor, argued  that  liy  the  elegit  he  had  obtained  an  estate,  and  there- 
fore he  did  not  fall  within  the  words  of  the  Redocketing  Act,  as  he  was 
not  within  the  mischief  intended  to  be  remedied  by  it,  viz.,  to  guard 

(a)  9  It.  Eq.  Eep.  37a  (6)  10  Ir.  Eq.  Rep.  128. 

(c)  3  Jo.  ALat  340  ;  S.  C.  9  Ir.  Eq.  Rep.  76. 

((0 16  Ir.  Eq.  Rep.  554 ;  S.  C.  1  Jo.  &  Lat  94 ;  S.  C,  Re-h.  10  Ir.  Eq.  Rep.  447. 

VOL.  3.  20 
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In  re 
JUDGE. 

Argumtnt. 


1853.        purchasers  against  secret  judgments.  The  appointment  of  the  receiver 
Privy  Council        . 
< /~-/     D^ng  equivalent  to  an  equitable  execution,  they  contended,  was  of 

itself  sufficient  to  take  the  case  out  of  the  statute,  and  they  relied 
on  the  following  decisions  on  the  statute  against  firaudulent  convey- 
ances :  27  Eliz.  c.  13  (Bng.)  ;  10  Car.  1,  sess.  2,  c.  3  (/r.),  and  the 
Registry  Act  6  Anne  c.  2,  which  were  passed  wiih  the  same  object 
as  the  Redocketing  Act :  A^h  v.  Lower  (a) ;  M^Cltntock  y.  Ash  (b) ; 
Gardiner  v.  Blesinton  (c) ;  Malcolm  v.  Charlesworth  {d)  \  Whit- 
worth  V.  Gauffmn{e), 


Nov.  U. 
Judgment, 


The  Lord  Chancellor. 

There  has  been  some  di£ference  between  the  Members  of  the 
Council  in  this  case ;  but  the  majority  of  the  Council  are  of  opinion 
that  the  order  of  the  Commissioners  should  be  reversed,  and  that 
priority  should  be  given  to  the  charge  over  the  judgment     It  seems 
hard  that  a  creditor  who  went  into  possession  under  an  elegit,  so 
long  ago  as  1826,  should  now  be  disturbed,  because  he  has  omitted 
to  comply  with  the  Redocketing  Act,  which  in  terms  speaks  only  of 
judgments,  without  referring  to  cases  where  an  elegit  or  an  execu- 
tion has  been  sued  out  on  them.    But  the  words  of  the  Act  apply  to 
all  judgments;  and  the  question  which  we  have  had  to  consider  is, 
whether  an  elegit  can  have  any  force  or  validity  after  the  judgment 
on  which  it  was  sued  has  become  null  and  void  ?   We  are  of  opinion 
that  it  pannot.    The  validity  of  the  elegit  depends  on  the  validity  of 
the  judgment.     If  the  purchaser  were  in  possession,  and  the  elegit 
creditor  were  to  bring  an  ejectment,  his  first  step  at  the  trial  must 
be  to  prove  his  judgment.    The  elegit  ereditor  must  do  the  same  if 
he  were  in  possession,  and  the  ejectment  was  brought  against  him. 
If  the  judgment  be  null  and  void  as  against  a  purchaser,  the  foun- 
dation of  the  elegit  creditor's  title  fails.    The  estate  by  elegit  cannot 
be  considered  as  conferring  a  title  independent  of  the  judgment.  The 
^rder  of  the  Commissioners  must  therefore  be  reversed. 


(a)  1  Law  Boc,  N.  S.,  148. 
(c)  1  Ir.  Chan.  Rep.  64,  79. 


(6)  2  Law  Rec.,  N.  S-,  45. 
(</)  1  Keen,  63. 


(«)  Cr.  &  Ph.  336. 
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1853. 
Rotti, 


WALLER  V.  WILDRIDGE. 

(In  the  Rolls.)  ^^  ,3  ^^ 

Nop.  8,  14. 

The  qnevtions  in  this  esse  arose  on  objections  to  the  Master's  report  A  stop  order 

gives  no  prio- 
under  an  order  of  the  13th  of  Norember  1852,  by  which  it  was  re*  rity  to  the 

ferred  to  him  to  inquire  and  report  who  were  the  person  or  persons  obtiwied  it, 

entitled  to  the  remainder  of  a  certain  snm  of  £1637*  2s.  3d.,  on  lod^  *wi& 

which  sereral  persons  had  obtained  charging  orders.   The  priorities  ant-Genw^^ 

as  found   by  the  Master,  and  the  facts  on  which  the  report  was  ^?j  ^^^y^ 

foonded,  are  stated  in  the  judgment  of  the  Masteiei  of  the  Rolls.  lfi°t  to  notice 
^  •*     ^  to  the  tnutee 

of  the  fond,  or 
the  debtor. 
Mr.  S.  B.  MilleTy  for  the  plaintiff.  A  bill  for 

Mr.  W.  Smith,  for  Riddick.  waafiledby  W. 

Mr.  Deasy  and  Mr.  Drury,  for  Sweetman.  ^    \T^  to 

Mr.  Molynettx  and  Mr.  Maley,  for  the  assignee  of  Sweetman.         fi^S[*^|JiiM  ^ 

Mr.  Lefroy,  for  Thomas.  iX^'of^'S?^ 

Upon  the  question  as  to  the  necessity  of  lodging  a  stop  order  change: notice 

with  the  Accountant-Greneral,  the  following  cases  were   cited : —  give  security 

for  costs   was 

BrearcHft  v.  Dorrington  (a) ;  Meux  ▼.  Bell  (b) ;  Greening  v.  Beeh-  served,   pend- 

-    -,  ing  which  W. 

jora(e);   Swai/7ie  v.  Swayne{d)\   Day  v.  Croft  (e);     Wood  v.  obtained  a  de- 

Vineent  (/) ;   2  S^>ence  Eq.  Jur,,  p.    856 ;    Dan.  Chan.  Prac.,  fesso/wh^oy 

p.  1559 ;  1  Smithes  Chan.  Prae.,  p.  747.  toTel^ 

to  take  an  ac- 
connt  of  the  money  bona  fide  advanced  bj  S.  to  W.,  who  undertook  to  pay  any 
balance  which  should  be  found  due  by  him  on  Uie  aocount.  An  order  was  after- 
wards made,  on  consent,  that  the  decree  and  injunction  should  be  set  aside,  S. 
undertaking  to  file  his  answer  within  a  month ;  and  that  he  diould  have  a  lien  on 
the  funds  reported  or  decreed  in  the  cause  of  W.  r.  M*K.,  and  if  the  answer  was 
not  filed  within  a  month,  that  the  decree  and  injunction  should  remain  in  force. 
Afterwards  E.  obtained  an  order  in  the  cause  of  W.  y.  M*K.,  that  the  same  funds 
should  be  charged  with  a  sum  in  &yonr  of  E.,  and  that  when  tiie  funds  should  be 
allocated,  he  should  be  at  liberty  to  file  a  charge,  and  be  reported  the  said  sum. 

Held,  that  S.  had  acquired  a  lien  on  the  funds  for  any  demand  for  costs,  or  other- 
wise,  which  he  should  establish  his  right  to  in  the  suit  of  W.  y.  S.  ;  and  that  he  had 
priority  over  E.,  neither  party  having  lodged  his  order  with  the  Accountant-GeneraL 

(fl)  4  De  G.  &  Sm.  122.  (6)  I  Hare,  73. 

(c)  5  Sim.  105.  (d)  11  Beav.  463. 

(0  4  Beav.  34.  (/)  4  Beav.  419. 
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The  Master  of  the  Rolls. 

In  this  case  a  motion  has  been  made  on  the  part  of  the  Rer^ 

WALLER 

^^  Joseph  Neville  Houghton,  and  Thomas  Benjamin  Wallack  Elliott,. 

wiLDRiDGE.  that  the  report  of  the  Master  under  the  order  of  reference  of  the 
13th  of  November  1852  be  varied,  on  the  grounds  stated  in  the 
notice. 

A  notice  has  also  been  served  for  the  same  purpose,  on  the 
part  of  Mr.  Riddick,  which  latter  notice  complains  of  the  Master^s 
report,  on  the  same  grounds,  and  also  on  some  additional  grounds 
to  which  I  shall  hereafter  advert. 

On  the  13th  of  November  1852,  an  order  was  made  in  this 
Court,  by  which  it  was  referred  to  the  Master  to  inquire  and  report 
who  were  the  person  or  persons  properly  entitled  to  the  remainder 
of  a  certain  sum  of  £1637*  2s.  3d.,  after  deducting  certain  small 
sums  in  the  order  mentioned;  and  it  was  further  ordered  that 
several  persons  who  had  obtained  charging  orders  in  the  cause 
of  Wildridge  v.  JiPKane,  and  whose  rights  were  saved  by  the 
order  of  the  21st  of  June  1852,  made  in  said  cause  of  Wildridge 
V.  M^Kane,  and  other  causes,  should  have  notice  of  the  proceedings 
on  such  reference. 

The  Master  made  his  import  under  the  said  order,  on  the  13th 
of  June  1853,  whereby  he  found,  amongst  other  things,  that 
Robert  Sweetman  obtained  an  order  in  the  cause  of  Wildridge 
V.  Sweetman,  bearing  date  the  Ist  of  February  1845,  whereby 
he  has  a  lien  on  the  funds  reported  or  decreed  to  the  plaintiff  in 
the  cause  of  Wildridge  v.  M^Kane. 

An  objection  was  taken  to  th^t  finding  by  the  parties  who 
have  served  notices  to  vary  the  report  (which  is  the  first  objection), 
,  and  it  is  thereby  stated  that  the  Master  should  not  have  so  found, 
but  should  have  found  that  the  said  Robert  Sweetman  had  not  any 
lien  on  the  said  funds  under  said  order ;  or,  at  all  events,  that 
said  Robert  Sweetman  has  not  any  further  or  other  lien  than 
for  the  costs  of  the  plaintiff  in  Wildridge  v.  Sweetman* 

I  presume  that  that  is  a  clerical  mistake  in  the  objection,  and 
that  it  should  be  the  costs  of  the  defendant  in  Wildridge  y.  Sweet- 
man. 
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1853. 
The  Master  also  found  by  his  report  that  the  said  Robert  Sweet-        RolU, 

man  is  properly  entitled  in  priority,  as  of  the  1st  of  February  1845,     waller 


V. 


to  the  sum  of  £650.  ,7s.  Id.,  with  interest  at  £5  per  cent,  from 

'^  WILDRIDQE.- 

the  25th  of  November  1848.  

That  finding  is  also  objected  to ;  and  it  is  insisted  by  the  second         'Hr^'^' 
objection  that  the  said  Robert  Sweetman  is  only  entitled  to  priority 
as  of  the  25th  of  November  1848. 

The  third  schedule  to  the  Master's  report  gives  priority  to  the 
demands  of  Robert  Sweetman  over  the  demands  of  the  parties 
who  have  objected  to  the  report,  and  who  have  moved  to  vary  it ; 
and  it  is  insisted  by  the  third  objection  that  the  demands  of  the 
parties  on  whose  behalf  the  motions  have  been  made  have  priority 
over  the  demands  of  Robert  Sweetman. 

The  facts  which  give  rise  to  the  objections  which  I  have  stated 
appear  to  be  these: — 

On  the  30th  of  January  1845,  a  consent  was  signed  in  a  certain 
cause,  in  which  the  defendant,  Robert  Houghton  Thomas  Wild- 
ridge  was  plainti£f,  and  the  said  Robert  Sweetman  was  defendant, 
by  Mr.  John  Riddick,  as  solicitor  for  R.  H.  T^  Wildridge,  and 
by  Mr.  Berford,  as  solicitor  for  Robert  Sweetman,  by  which  it 
was  consented  and  agreed,  by  and  between  the  parties  thereto, 
that  the  decree  and  injunction  pronounced  and  obtained  in  the 
said  cause  of  Wildridge  v.  Sweetman,  on  the  23rd  of  January 
1845,  should  be  set  aside  and  vacated,  at  the  costs  of  the  plainti£f 
Wildridge,  the^  defendant  Robert  Sweetman  undertaking  to  file 
his  answer  within  one  month  from  the  datjB  of  the  said  consent; 
"and  that  the  defendant  do  have  a  lien  on  the  funds  reported 
or  decreed  to  the  said  plainti£f  Wildridge,  in  the  cause  of  Wild- 
ridge v.  M^Kane;**  and  it  was  further  provided  by  the  said 
consent,  that  if  the  said  answer  should  not  be  filed  within  the 
period  of  one  month,  that  the  said  decree  and  injunction  should 
remain  in  full  force,  and  not  otherwise ;  and  that  no  application 
to  draw  money  out  of  said  fund  should  be  made  without  notice 
to  the  solicitor  for  the  defendant  Robert  Sweetman. 

That  consent  was  made  a  rule  of  Court,  in  its  exact  terms,  by 
the  late  Master  of  the  Rolls,  on  the  1st  of  February  1845. 
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1853.  The  firot  qutetJon  which  ariaeft  is — what  wis  the  memaig^  of  tbe 

RoUm. 
»-  ^^^  ,»     woHt  im  the  consent  and  order — '^That  the  defendant  (Robert 

^^  Sweetman)  do  have  a  Hen  on  the  fands  reported  or  decreed  to  the 

wiLDBiDOE.  plaintifif  in  the  cause  of  fFUdridge  ▼.  M^Kam  f 
Judgment.  '^^  present  defendant,  R.  H.  T.  Wildridge,  was  plamtiff  both  in 

the  suit  in  which  the  eonsent  was  entered  into,' and  in  the  suit  of 
Wildridge  v.  BtKane.  On  the  part  of  Robert  Sweetman,  it  is  in- 
sisted that  the  words  I  have  read  gave  Yarn  a  lien  <^  the  funds  in 
WUdridge  v.  M^Kanty  net  only  for  his  costs  as  defendant  in  the  suit 
of  Wtidridge  v.  SweHtman^  but  for  the  demand,  if  any,  which  he 
should  establish  in  such  suit  as  against  the  plaintiff;  and  the  Master 
has,  in  effect,  so  found.  The  parties  on  whose  behalf  the  motion  to 
vary  the  report  has  been  made  insist  that  die  consent  and  the  order 
thereon  only  gave  a  lien  on  the  funds  in  Wiidridffe  v.  M*Kane 
for  the  costs  of  Robert  Sweetman  as  defendant  in  Witdridye  v. 
Swettman. 

I  must  say  that  it  is  very  inexcusable  that  the  two  solicitors  in 
WUdridge  v.  Sweetman  should  have  drawn  up  the  consent  in  snch 
a  form,  without  specifying  what  the  lien  was  to  be  for,  involv- 
ing their  clients  in  the  expense,  and  the  Court  in  the  difficulty  of 
deciding  the  question  as  to  the  construction  of  this  ill-drawn  and 
obscure  document.  The  affidavits  of  the  two  solicitors  entirely 
con#iet  as  to  what  was  the  intention.  I  cannot,  of  course,  upon 
legal  principles,  construe  the  order  or  consent  by  the  statements  in 
the  affidavits ;  but  I  apprehend  that  I  am  at  liberty  to  look  to  the 
nature  and  position  of  the  suit  of  Wildridge  v.  Sweetman  at  the 
time  the  consent  was  entered  into. 

The  bill  in  the  case  of  Wildridge  v.  Sweetman  was  filed  for  an 
injunction  to  restrain  Robert  Sweetman  from  proceeding  at  law 
against  Wildridge  for  the  recovery  of  certain  bills  of  exchange,  of 
which  Wildridge  was  the  acceptor.  It  appears  that  on  the  22nd 
of  January  1 845,  a  notice  of  motion  was  served,  in  the  said  suit  of 
Wildridge  v.  Sweetman^  on  the  part  of  Robert  Sweetman  tiie 
defendant  in  said  suit,  that  Wildridge  should  be  restrained  from 
further  proceeding. in  the  cause  until  he  should  have  given  security 
for  costs.     On  the  following  day,  the  23rd  of  January  1845,  Wil- 
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tiridge's  solicitor,  r^ardlefls  of  tbe  pending  nodoe,  obtoined  a  decree        1863. 
j»ro  €mtfeno  against  Sweetman,  and  an  injimedon  against  his  fco- 


caedi^g  «t  law  cai  foot  of  said  bills  of  exchange.     The  form  of  tiiat      ^^^'^ 
decree,  which  was  in  accordance  with  the  prayer  of  tbe  bill  in  Wil-  wiLDRmoE. 
dridge  ▼.  Sioeetwmn^  aad  which  is  entered  in  the  Rolls  Order-book,     j^dammu 
is  of  importance. 

It  was  thereby  aaoagst  other  siatters  referred  to  the  Master  to 
take  an  account  of  the  money,  goods  or  other  yalae  homa  fide 
advanced  aad  given  by  Robert  Sweetman  from  the  time  the  bill 
transactions  commenced,  and  that  the  plaintiff  Wildridge  might 
have  all  just  credits,  he  offering  and  ondertaking  to  pay  the 
balance,  and  an  injunction  against  proceeding  on  foot  of  the  bills 
was  awarded.  Under  this  decree,  and  the  undertaking  of  Wildridge, 
the  defendant  Sweetman,  in  the  event  of  the  Master  ascertaining  a 
balance  to  be  due  to  him,  would  have  been  entitled  to  relief  against 
Wildridge,  and  to  an  order  for  payment  of  such  balance. 

By  the  consent  order  of  the  Ist  of  February  1845,  the  decree  of 
the  23rd  of  January  was  no  doubt  set  aside ;  but  if  the  answer  of 
Robert  Sweetman  was  not  filed  within  one  month,  the  decree  and 
lAJuneticm  were  to  remain  in  force.  The  defendant  Robert  Sweet- 
man was,  however,  to  *'  have  a  lien  on  the  funds  reported  or  decreed 
to  the  plaintiff  (Wildridge)  in  the  cause  of  Wildridge  v.  M'Kane.** 
The  question  is,  what  was  to  be  the  extent  of  Robert  Sweetman's 
lien? 

Hie  extent  of  the  lien  which  Robert  Sweetman  was  to  have  on 
the  funds  in  Wildridge  v.  M^Kane  is  not  limited ;  and  I  think  that 
the  reasonable  construction  to  be  put  on  the  consent  and  order  was 
that  put  upon  it  by  the  Master,  viz.,  that  Sweetman  was  to  have  a 
lien  on  the  fimds  which  Wildridge  should  be  reported  or  decreed 
entitled  to  in  Wildridge  v.  M^Katie^  for  any  demand  for  costs  or 
otherwise  which  Sweetman  should  establish  his  right  to  in  the  suit 
of  Wildridge  v.  Sweetman.  The  question,  however,  then  arises,  as 
to  whether  the  Master  was  right  in  estimating  the  amount  of  that 
ckim  of  Robert  Sweetman  at  £650.  Ts.  Id.,  with  interest  at  £5  per 
cent,  from  the  25th  of  November  1848. 

The  Master  found  that  sum  to  be  due  from  Wildridge  to  Robert 


Digitized  by 


Google 


160  CHANCERY  REPORTS. 

1853.         Sweetman,  on  the  order  of  the  26th  of  November  1848,  making  a 

-  UtilLt  

^_.  -^  *._>  consent  entered  into  between  Sweetman  and  Wildridge,  on  the  22nd 
of  November  1848,  in  the  cause  of  Wildridge  v.  Sweetman^  and 
"wiLDfiiDGE.  Wildridge  v.  M*Kane  and  other  causes,  a  rule  of  Court.  It  was 
Judament  thereby  consented  that  Robert  Sweetman  should  be  declared  entitled 
to  the  sum  of  £650.  7s.  Id^  with  interest  until  paid,  together  with 
the  costs  of  the  suit  of  Wildridge  v.  Sweetman.  And  it  was  further 
consented  thereby  that  the  said  sum  of  £650.  7s.  Id.,  with  interest, 
together  with  the  costs  of  the  said  suit,  should,  in  pursuance  of  the 
order  of  the  5th  of  May  1845,  be  declared  a  lien  on  any  fund  in 
Court  to  which  Wildridge  should  be  decreed  entitled.  The  reference 
to  an  order  of  the  5th  of  May  1845  was  of  course  a  clerical  mistake, 
«s  the  order  which  gave  the  lien  was  the  order  of  the  1st  of  Febru- 
ary 1845. 

Counsel  for  Mr.  Riddick  and  Counsel  for  Mr.  Elliott  insist  that 
such  order  cannot  affect  them — the  order  under  which  the  former 
claims  bearing  date  the  7th  of  June  1845,  and  the  order  under 
which  the  latter  claims  bearing  date  the  30th  day  of  January  1846; 
and  it  is  suggested  that  Wildridge  was  an  embarrassed  man,  and 
was  induced  to  enter  into  the  consent  of  November  1848  for  some 
«mall  sum  of  money — ^that  it  was  a  collusive  consent,  and  cannot 
affect  either  Mr.  Riddick  or  Mr.  ElKott. 

There  is  some  doubt  whether  this  point  is  properly  raised  by  th» 
objections,  or  was  brought  under  the  Master's  notice.  However,  I 
should  not  wish  to  conclude  the  parties  who  have  taken  the  objec- 
tions as  to  the  amount  thus  ascertained ;  and  if  they  so  require,  I 
shall  refer  it  back  to  the  Master  to  re-consider  the  question,  whether 
ihe  sum  of  £650.  7s.  Id.  in  said  consent  order  of  November  1848, 
or  any  other  and  what  sum  was  due  by  the  said  Wildridge  to  Robert 
Sweetman  on  foot  of  the  securities  in  said  suit  mentioned. 

I  have  not  observed  on  the  proceedings  in  Wildridge  v.  Wood- 
lock,  or  on  the  affidavits  of  Mr.  Riddick  and  Mr.  Berford,  as  it 
appears  to  me  that  they  are  not  evidence  on  which  the  Court  can 
legally  act. 

I  may,  however,  observe  that  the  difference  of  the  frame  of  the 
suit  in  Wildridge  v.  Woodlock,  and  the  frame  of  the  suit  and  relief 
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prayed  in  Wildridge  t.  SweetmaUy  might  account  for  the  difference         1853. 
between  the  orders  m  both  cases.  * , ' 

WAT«LKR 

The  next  question  which  arises  is  between  Mr.  Riddick  and  Mr.  ^ 

Elliott,  and  is  raised  by  the  fourth  and  fifth  objections  of  Mr.  Riddick.  wildridge. 

On  the  26th  of  May  1845,  a  consent  was  entered  into  between  Judgmem. 
the  Rev.  Joseph  N.  H.  Thomas  and  Mr.  Wildridge,  which  was  made 
a  nde  of  Court  on  the  7th  of  June  1845,  by  which  it  was  agreed 
that  the  funds  in  the  cause  of  Wildridge  ▼.  JUDKaney  and  The  Com- 
missioners of  Charitable  Bequests  v.  M'Kane^  which  Mr.  Wildridge 
was  or  should  become  entitled  to,  sliould  stand  charged  with  the 
payment  of  the  sum  of  £1202.  Is.  lid.,  with  interest,  in  favour 
of  the  Rev.  Joseph  N.  H.  Thomas,  being  the  amount  dud  to  said 
Thomas  on  foot  of  a  judgment  obtained  by  him  against  Wildridge 
in  Hilary  Term  1845,  for  £2400. 

Mr.  Elliott  claims  under  a  consent  order  in  the  same  two  causes, 
dated  30th  January  1846,  by  which  Wildridge  charged  the  funds  to 
which  he  was  or  should  be  entitled  in  said  causes  with  the  sum  of 
£147.  Is.  Ud.  in  favour  of  said  Mr.  Elliott. 

Mr.  Elliott  of  course  admits  that  his  claim  is  subject  to  any 
demand  of  Mr.  Thomas,  under  the  previous  order  of  the  7th  of 
June  1845. 

Mr.  Thomas  has  proved  for  only  £280.  5s.  pnncipal,  and  interest 
thereon,  making  together  £402.  12s.  4d.  Mr.  Riddick  claims 
under  a  deed  of  the  21st  of  February  1846  (subsequent  in  date  to 
the  order  under  which  Mr.  Elliott  claims),  and  by  that  deed  Mr. 
Thomas  assigned  all  benefit  and  advantage  which  he  had  under 
the  chai^ng  order  of  the  7th  June  1845,  and  the  judgment  therein 
meotioned,  to  one  Thomas  Davis,  on  trust,  amongst  other  matters 
to  pay  Sfdd  Mr.  Thomas  £280.  5s.,  therein  recited  to  have  been 
advanced  by  said  Thomas  for  Wildridge,  with  interest  at  £6  per 
cent,  and  in  the  next  place  to  pay  Mr.  Riddick  and  Mr.  Tilly 
their  costs  now  due  and  incurred  o%  behalf  of  the  said  Wildridge, 
or  which  should  thereafter  be  incurred ;  and  then  follow  some  other 
trusts  not  material  to  the  question. 

Mr.  Riddick's  Counsel  insists  that  although   Mr.   Thomas  has 
pmved  only  for  £402.  12e.  4d.,  yet  that  he  had  in  fact  other  claims 
VOL.  3.  21 
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on  foot  of  the  judgmeBt  in  the  charging  order  < 

1846  mentioned,  and  that  as  his  said  charging  order  was  for  the 


1863.        on  foot  of  the  judgment  in  the  charging  order  of  the  7th  of  Jam 
RoUt. 


WAIXEB 

^  amount  of  £120a,  Riddick  }m»  a  rights  under  the  trusts  of  the  deed 

wiLDRiDGB.  of  February  1846,  to  stand  in  the  shoes  of  Thonms  for  any  claim 
Judgment,      which  Thomas  had  against  Wildridge  on  foot  of  said  charging  order 
of  the  7th  of  June  1846,  and  the  judgment  therein  menUoned^ 

This  is  all  true;  but  the  difficulty  in  the  case  ia  thai  it  doe»  not 
appeiu:  what  were  the  extent  of  Thomas's  rights  under  the  charging 
order  of  the  7th  of  June  1846,  aod  the  judgment  therein  mtBtioned^ 
at  the  date  of  the  order  obtained  by  Elliott,  on  the  30th  of  January 
1846,  and  at  the  date  of  the  assignment  on  the  21st  of  Febrvary 
1846. 

Now  I  do  not  find  any  eyidence  to  affect  ElHoit  on  this  subject, 
as  the  recitals  in  the  deed  of  February  1846  are  not  evidemoe 
against  him,  and  there  is  no  evidence  as  to  what  was  due  to 
ThoBMS  under  the  charging  order  of  the  7th  of  June  1845,  either 
in  January  or  February  1846.  Thomas  has  only  proved  for 
£402.  128.  4d.,  but  Riddick  says  that  Thomas's  proving  only  for 
that  sum  cannot  affect  his  rights  under  the  deed  of  Februaiy  1846, 
if  more  was  then  due  to  Thomas. 

I  think  it  may  be  assumed,  prima  facie  on  the  evidence,  that 
nothing  was  due  to  Thomas  except  what  he  proved^  and  he  could 
not  give  more  extensive  rights  by  the  assignment  of  February  1846 
than  he  himself  had,  to  the  prejudice  of  Elliott,  who  claimed  under 
the  order  of  January  1846. 

As  therefore  the  facts  do  not  clearly  appear,  I  sintU  give  Mr. 
Riddick  the  benefit  of  a  reference  back  to  the  Master  on  this  point, 
.  and  I  shall  reserve  the  question  of  costs. 

It  is  very  much  to  be  regretted  that  it  is  necessaiy  to  refer  this 
case  back  to  the  Master,  in  consequence  of  the  questions  not  having 
been  satis&otorily  raised  before  him* 

I  am  not  at  present  prepar|d  to  differ  from  the  view  the  Master 
has  taken;  but  I  think  it  will  be  safer  to  have  the  further  facts 
investigated,  which  I  shall  refer  it  back  to  the  Master  to  report 
upon :  but  if  the  parties  who  take  this  further  reference  shall  fail, 
I  shall  probably  make  them  pay  the  further  costs  to  be  iBCwred 
thereby. 
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The  next  qveatm  in  this  case  is  «  qaestioB  of  [niority  us        1S53. 

RoIU, 
between  Mr.  Elliott  4wd  Mr.  SweetoMui.  ^ . — ^ 


On  the  3(Hh  of  Janwarj  1846,  the  md  Mr.  Benjamin  V.  ^^^^ 
Elliott  obtained  an  order  founded  on  a  consent  entered  into  in  wildbidoe. 
the  causes  of  WUiridge  y.  M^Kane^  and  The  Commi$$ioner$  of  j^^^^^H^, 
DmaHam  ▼.  M'Kcme,  between  R.  H.  T.  WiUbridge  and  tiie  said 
B.  y.  EllioU;.  and  li  was  accordinglj  ordered,  as  between  the 
parties  to  such  consent,  that  the  funds  in  the  said  last  mentioned 
oauses,  or  in  either  of  them,  to  which  the  said  R.  H.  T.  Wildridge 
should  become  entitled,  should  stand  charged  with  the  sum  of 
£147'  Is.  lid.  with  interest  at  £5  per  cent  in  faroor  of  said 
B.  y.  Elliott,  on  foot  of  a  jud^ent  obtained  by  him  against  said 
Wildri^^  and  it  was  further  ordened  <tfast  the  said  sum,  with 
interest,  should  be  paid  to  the  ssmI  B..  y«  Elliott  out  of  said  funds, 
and  that  said  B.  y.  Elliott,  when  the  funds  should  be  ordered  to 
be  alloeated  in  said  causes,  or  eith^  of -them,  should  be  at  liberty 
to  file  a  charge,  and  be  reported  said  sum  out  of  Any  funds  to  which 
Wildridge  should  be  entitled. 

Mr*  B.  y.  Elliott  insbts  bj  his  Counsel  that  that  was  a  stop 
oirder,  and  thsft  <whaterar  may  be  the  oonstruction  of  the  consent 
order  of  the  1st  of  February  1645  (which  it  wiU  be  recollecied  was 
in  the  cause  of  Wildrid^  v.  Sweetman,  and  not  in  the  cause  of 
Wildridge  t.  M*Kane,  in  which  cause  the  fund  was  realised),  the 
said  order  obtained  by  Mr.  Ettioti  in  the  Matter  cause  gave  him 
priority  over  Sweetman. 

In  the  case  of  Dunster  t.  Lord  GiengaU^  decided  in  May 
1663  (a),  I  had  occasion  to  refer  to  the  authcnrities  bearing  on  this 
•question,  and  it  is  therefore  not  necessary  to  go  over  them  again. 

It  is  a  general  rule  that  the  assignee  of  a  chose  in  action,  assignable 
by  any  instrument  available  only  in  equity,  must  be  subject  to  all 
eqoities  which  subsist  against  the  assignor.  According,  liowever,  to 
the  doctrine  of  Dearie  y.  JTo//,  Loveridge  v.  Cooper  {h)  and  Etiy  v. 
Bridges  (c),  the  assignee  of  a  chose  in  action,  who  gives  nottoe  to  the 
-trustee  of  the  fund,  will  acquire  priority  over  a  prior  assignee  iji 

(a)  Ante,  p.  47.  {h)  3  Bass.  I. 

(e)  -2  Y.  &  Col.,  C.  C,  486. 
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1863.        the  fund,  who  has  given  no  notice.      The  cases  were,  as  I  hare 
RolU. 
"<- — V '     already  stated,  considered  in  Dunster  v.  GlengalL 

WALLER 

^  The  principles  to  which  I  have  referred  are,  it  is  said,  applicahle 

wiLDBiDOB.  to  stop  orders,  and  that  although  a  party  who  ohtains  such  order 
Judgment,  ^^^>  according  to  the  general  rule,  take  subject  to  all  equities 
which  subsist  against  the  party  whose  fund  is  sought  to  be  affected 
by  such  order ;  yet,  if  the  person  who  obtains  the  order  lodges  it 
with  the  Accountant- General,  he  thereby  acquires  priority  over 
those  who  have  equitable  liens  on  the  fund,  the  lodging  the  order 
with  the  Accountant-General  being,  it  is  said,  equivalent  to  giving 
notice  to  the  trustee  of  the  fund. 

The  practice  of  the.  Courts  of  Equity  in  England  on  this  subject 
is  referred  to  in  Mr.  DaniePs  Chancery  Praciice,  2nd  ed.,  pp.  1559, 
1560,  and  in  Mr.  Smithes  Chancery  Practice,  vol.  1,  p.  747;  and 
it  appears  that,  according  to  the  practice  of  those  Courts,  no 
priority  is  gained  by  the  order  unless  ,it  is  lodged  with  the 
Accountant-General. 

.  It  has,  however,  been  contended  on  the  part  of  Mr.  Elliott, 
that  according  to  the  practice  in  this  country,  a  party  who  obtains 
such  an  order  acquires  a  right  to  the  interest  which  his  debtor  had 
in  the  fund,  discharged  of  all  equities  attaching  on  the  fund, 
although  he  may  not  have  lodged  the  order  with  the  Account- 
ant-General. 

This  question,  I  may  observe,  is  more  a  matter  of  law  than 
a  matter  of  practice. 

I  have  made,  inquiry  from  Mr.  H.  Darley,  whether  it  was 
ever  held  in  the  time  of  my  predecessors  that  an  order  had 
the  effect  of  giving  priority  without  being  lodged  with  the  Ac- 
countant-General ;  and  he  has  informed  that  it  never  was  so 
held  or  decided. 

Mr.  Darley  has  also  made  inquiry  in  the  Accountant-Grene- 
ral's  office;  and  Mr.  Davis,  an  experienced  clerk  in  that  office 
has  stated  that  such  orders  have  been  occasionally  lodged  in  the 
office;  and  that  the  course  he  adopted  was  to  place  the  order 
in  the  page  of  the  book  in  which  the  account  was  entered,  so 
that  his  attention  should   be   called  to  the  existence  of  the  stop 
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order,  if  any  other  order  in   relation   to  the  fand  in  Court  was        1863. 

Bolh. 
made.  ' . / 

WALLtER 

It   would,   no  doubt,  be  more  regular  if  an  entry'  was  made  ^^ 

on  the  account  of  the  date  of  the  lodgment  of  such  stop  order,  wildbidqe. 


as  in   the   event  of  two  orders  being   lodged,   it  might   become     judgment, 
necessary  to  ascertain,  by  affidavit,  the  date  of  the  lodgment  of 
€ach  order  in  the  Accountant-General's  office. 

No  case  has  arisen  at  the  Rolls,  so  far  as  I  can  ascertain,  in 
which  priority  has  been  claimed  by  reason  of  a  stop  order,  as 
against  parties  who  had  equitable  claims  attaching  on  the  fund 
prior  to  the  order. 

In  the  present  case,  I  am  of  opinion  that  as  Mr.  Elliott  did 
not  lodge  the  order  of  the  30th  of  January  1846  with  the  Ac- 
countant-General,  he  did  not  by  that  order  acquire  a  right  to 
the  fund  which  Wildridge  might  be  found  entitled  to  in  Wild- 
ridge  V.  M^Kane^  discharged  of  the  equities  which,  as  against 
Wildridge  himself,  undoubtedly  attached  on  the  fund. 

I  stated  this  opinion  shortly  when  this  case  was  last  before 
the  Court ;  but  I  have  repeated  the  opinion,  as  the  question  was 
sought  to  be  re-opened. 

So  far  therefore  as  this  question  is  concerned,  I  am  of  opinion 
that  the  Master  was  right  in  holding  i^that  Sweetman  had  pri- 
ority over  Elliott. 

On  the  other  questions   in  the  case,  it  will  be  necessary,  for 
the  reasons  I  have  stated,  to  send  the  case  back  to  the  Madter. 
The  following  order  was  made: — 

Let  the  first  and  third  objections  taken  to  the  report  of  Order. 
Edward  Litton,  Esq.,  the  Master  in  this  cause,  filed  the 
13th  of  June  1863,  by  Mr.  John  Riddick,  and  also  the  first 
and  third  objections  taken  to  the  said  report  l^  the  Rev. 
J.  N.  H.  Thomas  and  Benjamin  Yallack  Elliott,  be  over- 
ruled, with  costs ;  and  let  said  John  Riddick  and  the  said 
Rev.  T.  N.  H.  Thomas,  and  Benjamin  Vallack  Elliott, 
pay  to  Mr.  Robert  Sweetman  the  costs  of  opposing  the 
respective  motions  made  by  them  to  vary  said  report ;  and 
let  the  consideration  of  the  second  objection  taken  by  said 
parties  respectively  stand  over.      And  Counsel  for  the  said 
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1863. 

RolU. 

' . ' 

WALLBR 

r. 

WlU>RIDOS. 
Order. 


John  Riddicky  and  Counsel  {or  the  said  M« 
and  Elliott,  insisting  that  the  consent  order  of  the  25th  of 
May  1848,  in  the  cause  of  WUdridge  t.  Sweetman^  and 
other  causes,  and  which  bears  date  subsequent  to  the  orders 
of  the  7th  of  June  1846,  and  30th  of  January  1846,  under 
which  thej  claim,  was  not  evidence  against  them,  and  that 
even  if  the  order  of  the  Ist  of  February  1845  gave  Robert 
Sweetman  a  lien  on  the  funds  in  WUdridge  y.  MsKane 
for  whatever  sum  should .  be  found  due  to  him   in   the 
cause  of  Wildridge  v.  SuHsetman^  yet  that  there  was  bo 
legal  evidence  to  show  that  £660. 7s.  Id.  was  due  to  Robert 
Sweetman :  It  is  ordered  by  the  Court,  ihat  it  be  referred 
back  to  the  Master  to  re-consider  the  question*  whether  the 
sum  of  £660.  7s.  Id.,  in  said  order  of  the  j26th  of  ^OFember 
1 848  mentioned,  or  any  other,  and  what  sum  was  due  by 
the  said  Wildridge  to  Robert  Sweetmaa  on  foot  of  the 
securities  in  the  suit  of   Wildridge  y.  Sweetmum  men- 
tioned, on  said  26th  of  November   1848;  and  reserve 
the  question  of  the  eosts  to  be  incurred  by  such  refer- 
ence back  to  the  Master,  until  he  shall  hare  made  his 
further  report.    And  with  respect  to  the  fourth  and  fifth 
objections  taken  by  Mr.  John  Riddick,  and  which  raise 
a  question  as  between   him  and  Messrs.    Thomas    and 
Elliott,  refer  it   to  the  Master  to    inquire    and    report 
whether,  at    the    date    of    the    order    of   the    30th    of 
January   1846,   or  at  the  date  of  the  deed  of  the  21st 
of  February   1846,   there  was  any  further  sum^  and   if 
so,  what  further  sum  due  to  the  said  Rev.  T.  N.  H. 
Thomas,  over  and  above  the  principal  sum  of  £280.  6s.  Od. 
with  interest  thereon ;  and  reserve  the  question  of  the 
costs  of  the  fourth  and  fifth  objections,  and  also  in  rela- 
tion to  such  reference,   and  reserve  further  order  until 
the  Master  shall  have  made  his  report ;    aud  let  Mr. 
Tilly  be  at  liberty  to  appear  in  the   office,    and    take 
objections  to  the  r^>ort ;  and  let  the  other  motions  stand 
over. 

RoU$  Motion  Book,  ZiA.foL  188. 
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185S. 
RolU. 


MINCHIN  V.  MINCHIN-  j^  ^  3 

This  was  an  appeal  motion  from  a  decretal  order  of  Master  Brooke,  a  power    to 

to  whom  the  matter  had  been  referred,  under  the  I5th  section  of  the  amongst  cbil- 

Coart  -of  Ckanoery  (Ireland)  Regnktion  Act,  1850.     The  question  ^^^  J^^ 

was,  whether  an  appointment  of  two  sieveral  sums  of  £4000  and  JJ^^^^'^pJ^int 

£1000,  purported  to  have  been  made  by  the  will  of  Mary  Anne  J|j^^^*^^^ 

Minchin,  bearing  date  the  15th  of  September  1842,  was  valid  ?  The  ^^^  ^ 

instruments  creatmg  the  power,  and  the  will  of  M.  A.  Minchin,  are  shares,**    Ac., 

as  the   donee 

folly  stated  in  his  Honor's  judgment.     The  Master  declared  the  of  the  power 

•hall  appoint, 

appointment  good.  does   not  aa- 

thorise    the 
exdosioii     of 

Mr.  P.  PUzgerald  and  Mr.  S,  B.  Miller^  in  support  of  the  appeal  ^droi. 

motion,  argued,  that  the  power  was  a  simple  power  of  distribution,      '^®  -^^^ 

and  did  not  authcnrise  an  exclusive  appointment  either  as  to  the  fP?^'**™*"!!^ 

£4000  or  £1000:  Beid  t.  Sherg^ld  (a)  ;  and  that  the  appointment  made  the  ap. 

pointmentota 

was  clearly  exclusive  :  Lloyd  v.  Laver  {h).  nominal    or 

iUosoiy  share, 
which   was   a 

The  AMamey^General  and  Mr.  Finch  White,  contra,  admitted  ment  m  law, 

that  the  power  did  not  warrant  an  exclusive  appointment ;  but  they  ^^  ^^^  it^^d 

contended  that  the  appointment  was  not  exclusive,  as  a  contingent  ^^^^  j^ 

interest  was  given  to  all  the  sons,  which   was  more  beneficial  ^]^enL^ 

40  them   than  appointing  a  farthing  to   them,   wi   the    testatrix  °^^,  ••    !*^ 

was  authorised  by  the  statute  permitting  illusory  appointments  to  hecaoM  some 

of  the  power 
were  ezdaded,  valid  in  equtj. 
Therefore  an  appointment — under  a  power  whidi  does  not  warrant  the  exdosion 
of  anj  of  the  objects  of  it — to  some  of  them,  and  if  they  should  die  nnder  age,  and 
withoat  issue,  to  the  others,  is  inTaUd* 

A  fund  was,  by  a  marriage  settlement,  directed  to  be  divided  among,  children,  as 
the  husband  uid  wife,  or  surrivor  of  them  should,  by  any  deed  or  writmg,  or  by  his 
or  her  last  wiU  and  testament  limit  and  appoint.  Tm  wife  made  an  appointment  by 
her  will,  which  was  written  by  the  husband  himself,  and  proved  by  mm  after  her 


A/dl-— that  the  wiU  was  inoperative,  either  as  a  joint  appointment,  or  an  appoint- 
ment 1^  the  survivor. 

(a)  10  Ves.  370.  (6)  14  Sim.  645. 
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1853. 
Rolh, 


v« 


BaNCHIN 

V, 
MII9CHIN. 

Argument. 


havp  done.  They  also  contended  that  the  will  was  operative  as  a 
joint  appointment  by  the  husband  and  wife,  having  been  written  by 
the  husband  and  signed  by  the  wife,  or  as  an  appointment  by  the 
survivor,  who  proved  the  will,  and  thus  made  it  his  own  act.  They 
cited  Page  v.  Leapingwell  (a) ;  Limbard  v.  Grote  {b) ;  White 
V.  Wilson  (c) ;  Laurie  v.  Clutton  {d) ;  Doe  v.  Cavendish  {e) : 
Crozier  v.  Crozier  (/) ;  1  Sug^  on  Powers^  p.  572,  6th  ed. ; 
Buxton  V.  Buxton  (g)  ;  Saunders  v.  Owen  (A) ;  The  Countess  of 
Sutherland  v.  The  Duhe  of  Northumberland  (i)  ;  Chester  v.  Chad- 
wieh{h)i  Wilson  v.  Piggot(l);  Vane  v.  Lord  Dungannon  (m) -y. 
Scott  V.  Salmond{n). 


Mr.  W.  Smith,  for  Mrs.  E.  L.  Stony,  cited  1  Sug,  on  Powers^ 
p.  245 ;  Wilson  v.  Piggot  ( o). 


Aw.  8. 
Judgments 


The  Masteb  of  the  Rolls. 

In  this  case  a  motion  has  been  made  on  behalf  of  Corker 
Wright  Minchin,  and  John  Minchin,  who  are  adult,  and  on  behalT 
of  their  minor  brothers,  Frederick  Nicholson  Minchin  and  Charles 
Minchin,  by  their  guardian  ad  litem,  that  the  decretal  order  of 
William  Brooke,  Esq.,  the  Master  in  this  matter,  of  the  23rd  of 
May  1853,  may  be  varied,  in  so  far  as  the  same  declares  that  the 
two  sums  of  £4000  and  £1000,  late  currency,  in  the  said  order 
mentioned,  were  well  appointed,  and  were  distributable  in  the 
manner  and  to  the  persons  in  the  second  schedule  to  said  order 
mentioned ;  and  that  it  should  be  declared  that  there  haa  been 
no  valid  appointment  of  the  said  sums. 

The  parties  on  whose  behalf  the  motion  has  been  made  are 


(a)  18  Ves.  465. 
(c)  17  ;rur.  15. 


(6)  IM.  &K.1. 
(rf)  15  Bear.  65. 


(e)  4  T.  R.  744,  n. 
(/)  3  Dr.  &  War.  353 ;  S.  C,  5  Ir.  Eq.  Rep.  540. 
(g)  1  Keen,  753.  (A)  2  Salk.  467- 

CO  1  Dick.  56.  (A)  13  Sim.  102. 

CO  2  Yes.  jnn.  351.  (m)  2  Sch.  &  Lef.  129. 

(n)  1  M.  &  K.  365.  (o)  Z7hi  supra. 
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Judgment, 


four  of  the  children   of  the  petitioner^  the  Rev.  Wm.  Minchin,         1853. 
bj  hie  wife  Mary  Anne  Minchin,  deceased.  »— ^,- -^ 

On   the  15th   of  July    1852,   the  usual  order  of  reference  was  ^ 

made  in  this  matter  by  the  Lord  Chancellor,  under  the  15th  sec-     muvchxit. 
tion  of  the  statote,  and  it  was  thereby  referred  to  the  Master  to. 
consider  the  matter  of  the  petition,  and  to  proceed   thereon  pur- 
suant to  the  statute. 

The  Master,  by  his  decretal  order,  has  declared  that  the  two 
sums  of  £4000  and  £1000  respectively,  late  currency,  in  the  pe- 
tition mentioned,  were  well  appointed,  and  that  by  reason  thereof, 
the  said  sums  of  £4000  and  £1000  became  respectively  distribu- 
table amongst  and  belong  to  the  persons  in  the  decretal  order 
mentioned,  in  the  shares  in  the  second  schedule  thereto  set  forth, 
subject  to  the  right  of  the  petitioner,  to  the  Interest  and  dividends 
of  the  £1000  for  his  life,  and  subject,  as  to  the  £4000,  to  a  cer- 
tain claim  for  costs  and  maintenance,  on  which  no  question  has 
been  raised  on  this  appeal. 

The  decretal  order  then  contains  certain  directions  consequent 
on  the  declaration  that  the  two  sums  of  £4000  a(nd  £1000  were 
well  appointed. 

The  object  of  the  present  appeal  is  to  establish  that  the  decre- 
tal ord^r  is  wrong  in  having  declared  that  the  said  two  sums 
were  well  appointed,  and  that,  on  the  contrary,  there  has  been  no 
valid  appointment  either  of  the  £4000  or  the  £1000. 

The  £iU3ts  of  the  case  appear  to  be  these : — The  petitioner,  the 
Rev.  Wm.  Minchin,  was  married  to  Mary  Anne  Wright,  daughter 
of  Corker  Wright,  on  the  28th  of  May  1816.  A  postnuptial  settle- 
ment, bearing  dat^  the  10th  of  October  1817,  was  made  and 
executed  between  the  said  Corker  Wright,  of  the  first  part,  the 
petitioner  and  his  wife  Mary  Anne  Minchin  otherwise  Wright, 
of  the  second  part,  and  James  S.  Gray  and  Simon  Pepper,  of 
the  third  part.  It  appears,  from  the  recitals  in  that  settlement, 
Cbat  under  the  provimons  of  an  indenture,  bearing  date  the  9th 
of  February  1787,  a  sum  of  £1000  had  been  assigned  to  truatete 
upon  certain  trusts,  and  that  said  sum  of  £1000  had  become  vested 
in  sa^  Mary  Anne  Minchin,  subject  to  the  right  of  her  father 
VOL.  3.  22 
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Corker  Wright  to  the  interest  of  said  sum  during  his  life ;  and 
after  such  recital,  and  after  reciting  the  marriage  of  the  petitioner 
and  Mary  Anne  Minchin,  it  was,  by  the  said  indenture  of  the 
10th  of  October  181 7>  witnessed  that  the  said  petitioner,  the  Rev. 
Wm.  Minchin,  and  Mary  Anne  Minchin  otherwise  Wright  his 
wife,  granted  and  assigned  to  the  said  James  R.  Gray  und  Simon 
Pepper  the  said  sum  of  £1000,  on  trust  that  they  should,  imme- 
diately after  the  death  of  Corker  Wright,  permit  and  suffer  the 
said  petitioner  to  take  and  receive  the  yearly  interest  thereof 
-  during  the  term  of  his  natural  life ;  and  from  and  after  his  decease, 
to  permit  and  suffer  the  said  Mary  Anne  Minchin  to  receive  the 
interest  thereof  during  her  natural  life;  ^'and  after  the  debase 
of  the  said  Wm.  Minchin  and  Mary  Anne  Minchin,  that  the 
said  sum  of  £1000  should  be  divided  to  and  amongst  the  children 
of  the  said  Wm.  Minchin  (the  petitioner)  and  Mary  Anne  Min- 
chin his  wife,  in  such  shares  and  proportions,  and  at  such  time 
and  times  as  the  said  Wm.  Minchin  and  Mary  Anne  Minchin, 
c^  the  survivor  of  them,  shall  by  any  deed  or  writing,  or  by  his 
or  her  last  will  and  testament,  limit  or  appoint;  and  for  want  of 
such  direction,  limitation  or  appointment,  the  same  to  be  equally 
divided  amongst  the  said  children,  share  and  share  alike ;  and  if 
they  have  issue  but  one  child  only,  then  same  to  go  to  such 
only  child,  on  his,  her  or  their  attaining  the  age  of  twenty-one 
years,  or  day  of  marriage,  which  shall  fu*8t  and  next  happen  after 
the  death  of  the  survivor  of  them,  the  said  Wm.  Minchin  and 
Mary  Anne  Minchin;  and  in  case  the  said  Wm.  Minchin  and 
Mary  Anne  Minchin  should  die  without  issue  of  their  several 
and  respective  bodies  lawfully  begotten,  or  that  such  issue  shall 
die  under  age,  unmarried  and  without  issue,  that  then  and  in 
such  case  the  said  sum  of  £1000  shall  go  to  the  survivor  of 
them,  the  said  Wm.  Minchin  and  Mary  Anne  Minchin  his  wife, 
and  his  or  her  executors,  administrators  and  assigns." 

Corker  Wright  afterwards  took  up  the  said  sum  of  £1000 
'from  the  trustees,  and  was,  at  the  time  of  his  death  and  mak- 
ing of  his  will,  seised  and  possessed  of  real  and  personal  estate, 
and  amongst  other  property,   of  a  certain   sum  of  £5000,  and 
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seourities  for  £474  sterling;  and  being  so  seised  and  possessed, 
he  made  his  last  will  and  testament,  bearing  date  the  Uth 
of  September  1819,   and   thereby,  after  several  reeitals  aad  be-  ^ 

quests,  gave,  devised  and  bequeathed  the  said  sums  of  £5000  minchin. 
and  £474  to  trustees  upon  trust  as  to  £1000,  part  of  the  said  judment, 
two  sums,  to  pay  and  apply  the  interest  thereof  to  his  wife 
Elizabeth  Wright  and  her  assigns,  fpr  and  during  her  natural 
life ;  and  from  and  after  her  decease,  to  paj  and  apply  the  in^ 
terest  of  said  sum  of  £1000  to  his  second  daughter,  the  said  M^by 
Anne  Minchin,  for  and  during  her  natural  life,  for  her  own  sole 
and  exclusive  use,  &c.;  and  after  the  death  of  his  stfd  second 
daughter,  in  trust,  to  dispose  of  the  said  sum  of  £1000  in  such 
manner  precisely  as  was  next  thereinafter  mentioned,  with  respect 
to  the  sum  of  £3000,  after  the  death  of  his  (the  said  testator's) 
second  daughter,  Mary  Anne  Minchin ;  and  with  respect  to  the 
said  sum  of  £3000  (other  part  of  said  two  sums  of  £5000  and 
£474)^  in  trust  to  pay  and  apply  the  interest  and  yearly  *  profits 
thereof  unto  his  said  daughter  Mary  Anne  Minchin,  for  and 
during  her  natural  life,  for  her  sole  and  separate  use,  &c. ;  *'  and 
after  the  death  of  my  said  daughter,  in  trust  to  dispose  of  the 
said  sum  of  £3000,  and  also  of  the  said  sum  of  £1000,  amongst 
lier  children  by  her  present  or  any  after-taken  htisband,  in  such 
shares  and  proportions  as  my  said  daughter  shall,  by  her  last  will 
and  testament,  direct,  limit  and  appoint ;  and  in  case  of  no  ap- 
pointment by  her,  in  trust  to  dispose  of  the  same  amongst  all  and 
every  such  child  and, children,  share  and  share  alike;  the  share  and 
shares  of  such  of  them  as  shall  be  a  son  or  sons  to  be  vested  on  his 
or  their  attaining  twenty-one  years,  and  the  share  and  shares  of 
such  of  them  as  shall  be  a  daughter  or  daughters,  on  her  or  their 
attaining  such  age  of  twenty-one  years  or  day  or  days  Of  mar- 
riage, whichever  shall  first  happen,  with  benefit  of  Survivorship 
amongst  the  survivors  of  such  children  as  to  the  share  and  shares 
of  such  of  said  child  or  children  who  shall  die  before  his  or 
her  j>ortions  thereof  shall  become  vested  as  aforesaid,  and  any 
interest  thereof  which  shall  be  unapplied  as  hereinafter  men- 
tioned; and  in  trust  to  apply  the  interest  of  the  several  shares 
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of  said  sums  of  £3000  and  £1000,  towards  the  maintenance^ 
education  and  support  of  the  said  children,  until  their  several 
portions  thereof  shall  severally  become  vested  as  aforesaid  :  and  if 
there  shall  be  any  one  such  child  who  shall  attain  sudi  age  of 
twenty-one  year^,  being  a  son,  or  such  age  of  twenty-one  years  or 
day  of  marriage,  being  a  daughter,  in  trust  for  such  only  child,  as 
soon  as  he  or  she  shall  all  attain,  if  a  son  such  age  of  twenty-one 
years,  or  if  a  daughter  attain  such  age  or  be  married,  his  or  her 
executors,  administrators  or  assigns." 

The  will  then  contains  some  bequests  over,  in  evenls  which 
have  not  happened.  The  will  of  Corker  Wright  then  contains  the 
following  provision  as  to  the  further  sum  of  £1000,  which  had  been 
settled  by  the  marriage  settlement  of  the  10th  of  October  1817, 
and  which  the  said  Corker  Wright  had  taken  up  from  James  R. 
Gray  and  Simon  Pepper,  the  trustees  in  the  said  settlement ; — *'  And 
as  to,  for  and  concerning  the  sum  of  £1000,  other  part  of  said  two 
sums  (of  £5000  and  £474)  I  do  hereby  declare  the  same  to  be 
vested  in  the  said  Maunsel  Andrews  and  James  R.  Gray  (the 
trustees  in  his  will),  their  executors  and  administrators,  in  trust, 
and  for  the  purposes  mentioned  in  the  marriage  settlement  of  my 
daughter  Mary  Anne  Minchin,  bearing  date  the  10th  day  of  October 
1817,  with  respect  to  a  sum  of  £1000  thereof  vested  in  the  said 
James  R.  Gray  and  Simon  Pepper,  I,  having  taken  up  the  said  sum 
of  £1000  so  vested  in  them,  and  having  held  the  same,  and  now 
bequeathing  the  sum  of  £1000  to  the  said  James  R.  Gray  and 
Maunsel  Andrews,  to  the  same  uses  as  those  declared  in  the  said 
settlement,  in  Iteu  of  the  sum  of  £1000  so  vested  in  the  said  James 
R.  Gray  and  Simon  Pepper,  I  having  got  possession  of  the  same,  but 
hereby  meaning  and  intending  that  there  should  not  be  two  sums 
of  £1000  appliable  to  the  uses  of  the  said  settlement,  but  only  the 
said  sum  of  £1000,  part  of  the  said  sums  of  £5000,  and  £474  herein- 
before bequeathed,  the  said  last  mentioned  sum  of  £1.000  being 
hereby  declared  by  me  to  be  the  Sum  mentioned  in  the  said  settle- 
ment of  October  1817,  and  applicable  to  the  uses  thereof,  and 
given  by  this  my  will  to  be  held  to  the  uses  of  the  said  settleoient 
in  lieu  of  the  sum  of  £1000  therein  mentioned,  whereof  I  became 
possessed  as  nforesaid." 
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The  tesutor  Corker  Wright  died  on  the  1 1th  of  February  1828, 
leaving  Elisabeth  Wright  hie  widow  and  executrix  him  surviving, 
and  the  said  Elizabeth  Wright  proved  the  ^will,  and  during  her  life 
received  the  interest  on  the  sum  of  £1000  so  bequeathed  to  her, 
and  died  on  the  16th  of  January  1832,  and  thereupon  Mary  Anne  judgment, 
Minchin,  the  wife  of  the  petitioner,  became  entitled  to  the  interest 
of  the  said  sum  of  £1000,  together  with  the  interest  of  the  said  sum 
of  £3000,  under  the  said  will  of  Corker  Wright,  with  the  power 
to  appoint  said  two  sums,  under  the  provisions  contained  in  the 
aaid   wilL 

The  petition,  afler  stating  the  facts  which  I  have  mentioned, 
states  that  the  petitioner  took  out  administration  de  bonis  non  to 
Corker  Wright,  and  is  now  his  personal  representative,  and  that 
all  the  real  and  personal  estate  of  the  said  Corker  Wright  has 
been  fully  administered,  except  the  said  sum  of  £5000,  which  con- 
sists of  the  said  sums  of  £1000,  £1000,  and  £3000. 

Mary  Anne  Minchin,  the  wife  of  the  petitioner,  died  on  the 
23rd  of  September  1842,  but  before  her  death  made  her  will,  duly 
attested,  bearing  date  the  15th  September  1842,  which  recites  that 
she  was  entitled  under  the  will  of  her  father,  the  late  Corker  Wright, 
Esq.,  to  the  sole  and  exclusive  disposal  of  the  sum  of  £4000,  late 
Irish  currency,  and  then  secured  by  mortgage  on  the  estate  of 
RichaFd  Parsons,  Esq.,  and  recites  that  she  was  also  entitled  by  her 
marriage  settlement  to  the  disposal,  in  conjunction  with  her  husband, 
of  the  further  sum  of  £1000  of  the  late  currency,  and  secured  as 
aforesaid ;  and  after  such  recitals  the  will  proceeds  in  these 
words: — 

"  Now  it  is  my  will,  and  I  do  hereby  bequeath  the  sum  of  £500, 
British  currency,  to  each  and  every  of  my  eight  daughters,  upon  their 
respectively  attaining  their  ^11  age  of  twenty-one  ye€u*s,  or  days  of 
marriage,  whichever  shall  first  happen  ;  and  the  residue  of  the  said 
sum  of  £5000,  to  my  dearest  little  boy  Tommy,  upon  his  attaining 
the  age  of  twenty-one  years  as  aforesaid ;  the  interest  of  the  said 
portions  respectively,  until  payable  as  aforesaid,  to  go  towards  the 
maintenance,  education  and  clothing  of  my  said  children,  according 
«i  ray  dear  husband  shall  approve,  and  whom  I  appoint,  in  case  he 
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shall  survive  me,  executor  of  this  mj  will :  and  in  case  anj  of  mj 
said  children  shall  die  before  attaining  their  full  age,  or  days  of 
marriage,  as  aforesaid,  then  it  is  my  will  that  the  portions  of  such 
child  or  children  so  dying  shall  go  and  be  divided,  share  and  share 
alike,  amongst  my  other  sons,  upon  their  respectively  attaining  their 
full  ages  as  aforesaid.'' 

Mary  Anne  Minchin  left  sixteen  children  her  surviving,  namely, 
eight  daughters  and  eight  sons.  The  lands  on  which  the  £5000 
is  charged  having  been  sold  in  the  Incumbered  Estates  Court,  the 
Chief  Commissioner  ordered  that  the  sum  should  be  retained  in 
Court,  with  liberty  to  the  petitioners  to  file  a  cause  petition  to 
have  the  rights  of  all  parties  to  the  fund  ascertained. 

The  petition  states  that  some  of  the  petitioner's  children  allege  that 
the  appointment  of  the  said  sums  of  £4000  and  £1000  ^  invalid, 
owing  to  its  being  an  exclusive  appointment  amongst  nine,  whereas 
each  child  should  have  got  a  part,  and  that  therefore  it  is  equally 
divisible ;  while  others  of  the  said  children  (objects  of  the  appoint- 
ment) assert  the  appointment  to  be  valid  and  susUinable  in  equity. 

The  petition  also  states  that  some  of  the  children  also  allege  that 
the  said  appointment,  if  valid  at  all,  is  only  valid  as  to  £4000 
out  of  the  £5000,  the  said  Mary  Anne  Minchin  having  only  a  sole 
power  of  appointment  over  £4000  of  the  said  sum,  and  there  being 
no  joint  appointment  of  the  £1000  settled  by  the  marriage  settle- 
ment of  1817. 

The  petition  then  states  that  the  petitioner  claims  the  yeaiiy 
interest  of  £1000,  part  of  the  sum  of  £5000,  by  virtue  of  the  said 
settlement,  and  that  he  claims  the  interest  of  the  residue  of  Uie 
fund,  under  the  will  of  his  wife,  having  expended  far  more  in 
the  maintenance  and  education  of  the  children. 

The  petition  then  states  the  names  of  the  children  who  are  under 
age,  and  that  the  petitioner  is,  under  the  circumstances,  and  as 
personal  representative  of  Corker  Wright,  desirous  to*  have  the 
rights  of  all  parties  to  said  sum  of  £5000  ascertained,  so  as  to  have 
it  disposed  of  according  to  the  trusts  of  the  the  will  in  relation 
to  the  same. 

The  petition  then  states  that  Corker  Wright  made  his  wife  Elizabeth 
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residuary  legatee,  and  that  the  petitioner  after  her  death  obtained 
letters  of  administration  to  her ;  and  the  petition  further  states  that 
the  petitioner,  as  administrator  of  Corker  Wright,  assents  to  the  said 
legacy  in  the  will  of  the  said  Corker  Wright,  and  is  willing  that  the 
liind  should  be  distributed  according  to  the  rights  of  the  parties. 

The  petition  then  prajs  that  the  rights  of  all  parties  to  the  said 
«um  ot  £6000,  late  currency,  may  be  ascertained,  and  declared 
by  the  Court,  the  petitioner  assenting  to  the  distribution  of  the 
same,  in  such  shares,  proportions  and  manner  as  the  Court  might 
direct ;  or  in  case  it  should  become  necessary,  that  an  account 
should  be  taken  of  the  personal  estate  of  Corker  Wright,  and 
that  the  trusts  of  the  will  might  be  carried  into  execution,  the 
petitioner  offering  to  account  for  the  assets,  if  required. 

I  entertain  great  doubt  whether  the  petition  in  this  case  falls 
within  the  15th  section  of  the  statute.  If  it  does  not,  the  Master 
had  no  jurisdiction  to  decide  the  case.  However,  as  the  Lord 
Chancellor  held  that  the  case  did  fall  within  the  15th  section,  and 
referred  the  matter  of  the  petition  to  the  Master,  by  the  order  of 
the  1 5th  of  July  1852,  that  question  was  not  open  in  the  Master's 
office,  nor  is  it  open  to  me  to  consider  or  decide.  The  facts  all 
appeared  on  the  face  of  the  petition,  and  the  order  of  reference 
by  the  Lord  Chancellor  is  of  course  to  be  considered  as  a  decision 
that  the  case  feU  within  the  15  th  section. 

The  ruling  of  the  Master,  on  which  the  decretal  order  was  made 
up,  bears  date  the  19th  of  March  1853,  and  is  as  follows: — 
"Declare  the  two  sums  of  £4000  Irish  and  £1000  Irish,  both  well 
appointed ;  the  former,  by  the  will  of  Mrs.  Minchin,  the  latter,  by 
the  same  will,  considering  it  a  writing  which  was  written  by  her 
husband,  and  produced  by  him  after  her  death,  for  probate,  and 
probate  granted  to  him  thereon,  whereby  it  became  the  appointment 
by  the  survivor :  and  let  the  costs  of  all  parties  come  out  of  those 
two  sums.** 

I  am  unable  to  concur  in  the  opinion  of  the  Master.     First, 
as  to  the  sum  of  £4000  in  the  decretal  order  mentioned;  it  consists  ^ 
of  the  sum  of  £1000,  the  interest  of  which  was  bequeathed  by 
Corker  Wright  to  his  wife  Elizabeth,  for  her  life,  and  of  the  sum 
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of  £3000  in  the  said  will  mentioned ;  and  as  the  only  difference  be* 
tween  the  limitations,  as  to  the  said  sums  of  £1000  and  £3000  wa» 
the  life  interest  of  Elizabeth  Wright  in  the  former  sum,  and  as  she 
died  in  1832,  the  Master  has  properly  treated  the  sum  as  a  consoli' 
dated  sum  of  £4000,  and  which  consolidated  sum,  the  said  Elizabeth 
being  dead,  is  subject  to  the  same  trusts.  Corker  Wright,  by  his  will, 
bearing  date  the  11th  of  September  1819,  bequeathed  the  interest 
of  £1000,  part  of  said  sum  of  £4000,  to  his  wife  Elizabeth  for  life, 
and  after  her  death  to  his  daughter  Mary  Anne  Minchin  for  life, 
and  bequeathed  the  interest  of  £3000,  another  part  of  the  said 
sum  of  £4000,  to  Mary  Anne  Minchin,  for  life,  and  after  the 
death  of  the  said  Mary  Anne,  and  the  death  of  the  said  Eliza- 
beth and  Mary  Anne,  the  trustees  in  th^  will  were  *^  to  dispose 
of  the  said  sum  of  £3000,  and  also  of  the  said  sum  of  £1000 
amongst  her  (Mary  Anne  Minchin*s)  children,  by  her  present  hua* 
band,  or  by  any  other  after-taken  husband,  in  such  sharea  and 
proportions  as  my  said  daughter  shall  by  her  li»t  will  and  testa- 
ment direct,  limit  and  appoint." 

The  decision  of  Lord  Alvanley,  in  Kemp  v.  Kemp  (a),  in  which 
the  previous  cases  were  considered  and  commented  upon,  establishes 
that  the  power  as  to  the  £4000  did  not  authorise  an  exclusive 
appointment.  In  that  case,  the  will,  after  bequeathing  cer^in 
legacies,  proceeded  as  follows : — **  What  remains  after  paying  those 
legacies,  I  give  to  my  cousin  Martha  Kemp  for  her  life,  and  then 
to  be  disposed  of  amongst  her  children  as  she  shall  think  proper." 
Lord  Alvanley,  in  giving  judgment,  said : — *'  The  question  then  is, 
whether  according  to  the  true  construction  in  law  and  equity,  upon 
a  trust  to  dispose  amongst  a  certain  given  assigned  number  of 
particular  persons,  each  of  those  persons  is  not  to  be  entitled  under 
that ;  and  after  looking  through  every  case  that  was  cited,  I  am 
bound  to  declare  I  find  it  to  be  the  opinion  of  a  series  of  Judges, 
from  Lord  Nottingham  to  the  present  time,  that  words  like  these 
amount  to  a  gift  to  all  the  objects,  and  the  exclusion  of  one  is  an 
undue  execution." 

Lard  St,  Leonards^  in  his  work  on  Powers,  states  that  Lord 
Alvanley  treated  tlie  word  '* amongst"  as  equivalent  to  **all  and 

(a)  5  Ves.  849. 
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JRolU, 
Counsel  for  the  appointee  have,  however,  argued  that  Mary  Anne 


Mincbin  by  her  will  (after  appointing  a  portion  of  the  fund  amongst 
her  daughters  upon  their  respectively  attaining  twenty-one,  or 
marriage,  whichever  should  first  happen,  and  ailter  appointing  Judgment. 
the  residue  to  her  son  Tommy  on  his  attaining  twenty-one) 
directs  that  in  case  any  of  her  children  should  die  before  attaining 
their  fall  age  or  days  of  marriage  as  aforesaid,  that  in  such  case  the 
portion  of  such  child  or  children  so  dying  should  go  and  be  divided 
share  and  share  alike  amongst  her  other  sons,  upon  their  respectively 
attaining  their  full  age  as  aforesaid ;  and  Counsel  for  the  appointees 
contend  that  this  contingent  bequest  satisfies  the  rule,  that  a  portion 
of  the  fund  must  under  such  a  power  as  I  have  stated  be  appointed 
to  each  child. 

It  is  said  that  since  the  statute  as  to  illusory  appointments,  a 
*  farthing  might  have  been  appointed  to  each  of  the  sons  excluded 
from  any  immediate  benefit ;  and  that  if  so,  the  contingent  bequest 
to  them  is  more  beneficial  than  the  bequest  of  a  nominal  sum,  and 
that  therefore  the  appointment  is  valid.  Such  an  argument,  I  believe, 
was  never  addressed  to  any  Court,  up  to  the  present  case.  The  sta- 
tute made  the  appointment  of  a  nominal  or  illusory  share,  which  was 
a  valid  appointment  at  law,  also  valid  in  equity ;  but  it  did  not  make 
that  which  was  an  invalid  appointment,  both  at  law  and  in  equity, 
because  some  of  the  objects  of  the  power  were  excluded,  valid  in 
equity.  The  recital  in  the  statute  shows  what  the  law  was ;  and  it 
is  dear  that  when  the  power  does  not  authorise  an  exclusive 
appointipent,  a  share,  however  small,  must  be  appointed  to  each 
child.  There  is  no  reason  stated  in  the  ruHng  of  the  Master  for  his 
decision  as  to  the  £4000,  and  I  have  been  unable  to  ascertain  what 
the  ground  of  the  decision  was.  I  am  not  prepared  to  decide,  for  the 
first  time,  in  a  case  where  there  cannot  be  an  exclusive  appointment^ 
that  the  appointment  of  a  contingent  interest  in  a  fund  is  a  bequest 
of  a  share  of  the  fund. 

In  the  case  of  lioyd  v.  Laver(a),  Sir  L.  Shadwell,  in  giving 
judgment,  said : — ^'  If  a  fund  is  given  in  trust  for  all  and  every  the 

(fl)  14  Sim.  647. 
VOL.  3.  23 
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child  and  children  of  A,  who  shall  he  living  at  the  time  of  her 
decease,  in  such  parts  or  shares  and  in  such  manner  as  A  shall' 
appoint,  can  it  he  said  that  an  appointment  of  the  whole  income  of 
the  fund  to  one  of  the  children  for  life  is  an  appointment  of  the  fond 
to  all  the  children  in  s^iares  ?  I  apprehend  that  no  appointment  can 
he  a  good  execution  of  such  a  power  unless  it  gives  a  share  of  the 
capital  to  each  of  the  children,  which  the  appointment  in  question 
does  not  do ;  therefore,  I  have  not  the  slightest  douht  it  is  invalid.'* 

It  appears  to  me  that  the  decision  of  the  Master  as  to  the  £4000 
is  inconsistent  with  the  estahlished  rule  as  laid  down  in  the  cases  I 
have  referred  to,  and  inconsistent  with  the  recital  in  the  statute  as 
to  illusory  appointments  ;  I  must,  therefore,  set  aside  the  declaration 
in  the  decretal  order,  as  far  as  it  relates  to  the  £4000. 

The  next  question  which  arises  is — ^whether  the  sum  of  £1000  in 
the  settlement  of  the  10th  of  October  1817  was  duly  appointed? 
That  sum  had  been  received  by  Corker  Wright,  and  the  effect  of  his 
will,  so  far  it  relates  to  the  said  sum,  was  simply  that  it  should  be 
repaid  out  of  his  assets. 

Whether  it  was  duly  appointed  depends  on  the  terms  of  the 
settlement  of  the  10th  of  October  1817,  and  of  the  instrument  of  the 
15th  of  September  1842,  which  purports  to  be  the  will  of  Mary 
Anne  Minchin.  By  the  settlement  of  1817,  the  said  sum  of  £1000 
was  assigned  to  trustees  on  trust,  that  after  the  death  of  Corker 
Wright,  they  should  permit  and  suffer  the  petitioner  to  receive  the 
interest  thereof  during  his  life,  and  after  his  death  that  his  wife 
Mary  Anne  Minchin  might  receive  the  interest  thereof  during  her 
life,  and  after  their  decease  "  that  the  said  sum  of  £1000  should  be 
divided  to  and  amongst  the  children  of  the  said  William  Minchin 
(the  petitioner)  in  such  shares  and  proportions  and  at  such  time 
and  times  as  the  said  William  Minchin  and  Mary  Anne  Minchin, 
or  the  Survivor  of  them,  shall,  in  any  deed  or  writing,  or  by  his  or 
her  last  will  and  testament,  limit  or  appoint."  I  apprehend  that 
the  words,  "to  and  amongst,"  in  the  said  clause,  precluded  an 
exclusive  appointment.  Some  of  the  cases  are  collected  in  Lord 
St,  Leonardi^  work  on  Powers^  vol.  1,  p.  537,  7th  ed. 

In  Vanderzee  v.  Aclom  (a),  Lord  Alvanley  stated : — "  It  is  now 
(a)  4Ve«.784. 
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perfectly  established  that  wherever  a  power  is  given  to  appoint  to         1 863. 
and  amongst  several  persons,  the  power  is  not  well  executed  unless 


some  part  is  allotted  to  each." 

In  the  case  of  Young  v.  Lord  WaUrpark{a\  the  settlement 
directed  that  "  if  there  should  be  two  or  more  younger  children,  the  j„dgment. 
sum  of  £10,000 -should  be  paid  to  and  distributed  amongst  them  in 
such  shares  as  Sir  H.  C.  and  Sarah  his  wife,  or  the  survivor  of  them, 
should  by  deed  appoint,  or  for  want  of  appointment,  equally ; "  and 
it  was  decided  that  those  words  did  not  authorise  an  exclusive 
appointment 

If  this  be  so,  the  declaration  of  the  Master,  in  his  decretal  order, 
that  the  £1000  was  well  appointed,  cannot  be  sustained.  I  have  not 
been  informed  how  the  Master  distinguished  this  6ase  from  the 
several  cases  by  which  the  law  has  been  hitherto  understood  to  be 
settled.  The  question  which  appears  to  have  been  considered  by  the 
Master  was,  whether  the  instrument  of  the  15th  of  September  1842, 
purporting  to  be  the  will  of  Mary  Anne  Minchin,  can  be  considered, 
under  the  circumstances  of  the  case,  as  the  joint  appointment  of  the 
petitioner  and  of  his  wife  the  said  Mary  Anne,  or  the  separate 
appointment  of  him  as  the  survivor  ?  If  the  settlement  of  1817  did 
not  authorise  an  exclusive  appointment,  it  is  not  material  whether 
or  not  the  instrument  of  September  1842  became  an  appointment 
of  the  petitioner  as  survivor,  as  stated  by  the  Master  in  his  ruling  of 
the  19th  of  March  1853.  If  it  were,  however,  necessary  to  decide 
the  question,  I  am  of  opinion  that  the  instrument  of  the  15th  of 
September  1842  cannot,  under  the  circumstances,  be  considered 
valid,  either  as  a  joint  appointment  by  the  petitioner  or  his  said 
wife,  or  as  an  appointment  by  the  petitioner  as  the  survivor. 

The  instrument  of  the  1 5th  of  September  1842  was  the  will  of 
Mary  Anne  Minchin.  It  was  a  revocable  document,  and  could 
.  only  take  effect  upon  her  decease.  It  is  alleged  to  have  been  in  the 
handwriting  of  the  petitioner.  I  am  not  aware  of  any  evidence  of 
this ;  but  the  allegation  is  not  disputed.  Supposing  it  to  be  in  the 
handwriting  of  the  petitioner,  it  could  not  operate  as  the  joint 
appointment  of  the  petitioner  and  his  wife,  because  the  instrument 
purports  to  be  the  will  of  the  wife ;  and  if  it  were  considered  to  be  a 

(a)  13  Sim.  202. 
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''  writing  *'  by  the  petitioner,  within  the  meaning  of  the  settlementi 
it  would  be  revocable  as  to  the  one,  and  not  as  to  the  other.  It 
would,  I  apprehend,  be  impossible  to  uphold  it  as  a  joint  appoint- 
ment ;  *  as  if  it  were  so,  it  would  take  effect  as  to  the  wife  after  her 
death,  and  be  revocable  during  her  life :  as  to  the  husband,  it 
would  take  effect  immediately,  and  be  irrevocable.  The  wife  had 
no  separate  power  of  appointment  under  the  settlement  of  18]7i 
except  in  the  event,  which  did  not  take  place,  of  her  surviving  her 
husband. 

The  question,  therefore,  is— whether  the  instrument  of  the  15th 
of  September  1842  could  be  sustained  as  a  '*  writing"  executed  bj 
the  petitioner  as  the  survivor  ?  No  doubt,  the  petitioner  proved  the 
will  of  his  wife  Mary  Anne  Minchin  ;  but  he  only  thereby  expressed 
his  assent  to  the  instrument  as  her  will,  but  did  not  establish  the 
instrument  as  his  act.  As  her  will,  it  had  no  operation  as  to  the 
£1000,  because  she  had  no  separate  power  of  appointment^  unless 
she  survived  the  petitioner,  an  eyent  which  did  not  occur. 

The  instrument  is  sought  to  be  sustained  as  an  execution  of  the 
power,  by  the  petitioner,  on  the  ground  that  it  was  in  his-  hand- 
writing, and  that  by  taking  out  probate  of  the  instrument  he  adopted 
it,  and  that  by  the  event  of  hb  having  survived,  it  has  become  ope* 
rative.  The  case  relied  on  is  The  Countess  of  Sutherland  v. 
Northmore  (a).  That  case  appears  to  be  an  authority  that  where  a 
power  is  authorised  to  be  executed  in  a  contingent  event,  it  may  be 
executed  before  the  happening  of  the  contingency.  I  do  not,  bow- 
ever,  consider  that  the  fact  of  the  petitioner  having  drawn  up  the  - 
will  of  his  wife  in  his  own  handwriting  can  make  it  a  separate 
appointment  by  him,  or  that  the  drawing  up  of  an  instrument  pur- 
porting to  be  the  will  of  his  wife  can  be  considered  as  the  execution 
of  the  separate  power  which  he  had  in  the  event  of  his  surviving  her. 

It  was  decided  by  Lord  Thurlow,  in  the  case  of  M^Adam  y. 
Logan  (6),  that  where  a  power  was  given  to  the  survivor  of  two 
persons,  and  they  executed  a  joint  appointment,  it  was  bad. 

♦  Vide  Bwmet  y.  Mann  (1  Ves.  187);  Lisle  y.  LisU  (1  Br.  C.   C.  538); 
Hatcher  v.  Curtis  (2  Freem.  61.) 


(a)  1  Dick.  56. 


(6)  3Br.  C.  C.3ia 
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In  ihe  case  of  Hole  v.  E$cott  (a),  where  the  husband  and  wife  had 
a  joint  power  of  appointment,  and  in  default  of  such  joint  appoint- 
ment the  survivor  had  such  power,  the  husband  and  wife  executed 
a  joint  appointment,  which  was  held  not  to  be  valid  in  consequence 
of  the  husband's  bankruptcy;  and  it  was  decided  that  the  joint 
appointment  was  not  valid  as  the  appointment  of  the  wife,  she 
having  survived.  An  appointment,  however,  by  her  after  her 
hosband's  death  was  sustained. 

In  the  present  case  there  was  no  joint  appointment  by  the 
instrument  of  September  1842.  It  was  not  valid  as  the  separate 
appointment  of  the  wife,  she  not  having  survived.  I  do  not  under- 
stand how  the  mere  fact  of  the  instrument  having  been  in  the 
handwriting  of  the  husband  (who  it  does  not  appear  had  any  inten- 
tion, in  September  1842,  by  drawing  up  the  instrument  to  execute 
his  power  jointly  with  his  wife  or  separately,  subject  to  the  contin- 
gency of  his  surviving  her)  can,  by  the  fact  of  his  having  proved 
the  instrument  as  her  will,  be  considered  as  having  executed  his 
power. 

I  do  not  consider  that  the  mere  fact  of  the  instrument  of  September 
1842  (which  purported,  and  was  intended  to  be,  the  will  of  the  wife) 
being  in  .the  handwriting  of  the  petitioner  could,  under  the  facts 
of  this  case,  be  considered  an  appointment  by  the  petitioner  in  the 
lifetime  of  his  wife,  and  valid  because  he  happened  to  survive ; 
nor  do  I  think  his  having  taken  out  probate  of  that  instrument 
makes  any  difference.  The  taking  out  probate  did  not  make  it  his 
act,  but  rather  disaflBrmed  that  it  was  so. 

I  am  therefore  of  opinion  that  I  am  also  bound  to  set  aside  the 
declaration  in  the  decretal  order  that  the  sum  of  £1000  was  well 
appointed.    I  do  not,  however,  decide  that  the  petitioner  may  not 
now  execute  his  power  as  survivor ;  perhaps  he  may,  on  the  autho-  \ 
rity  of  Hole  t.  Eseoti^  do  so ;  but  I  offer  no  opinion  on  the  subject. 

With  respect  to  the  question  raised  by  Counsel  for  Mrs.  Elizabeth 
3toney  (supposing  the  decision  of  the  Master  to  be  erroneous),  that 
uider  the  settlement  executed  on  her  marriage,  and  bearing  date  the 
24th  of  January  1846,  to  which  her  father,  the  petitioner,  was  a 
puty,  £500  was  appointed  to  her,  I  do  not  think  the  question  pro- 
(a)  4  M.  &  Cr.  187. 
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1863.        perly  arises  on  the  present  appeal  motion,  and  I  shall  offer  no  opinion 
Roils. 
* . '     upon  it 

I  shall  make  the  following  order: — 
MiNCHiM.  It  is  ordered  by  the  Right  Hon.  the  Master  of  thb  Rolls, 

Order.  ^^^^   ^^^  order  of  William  Brooke,  Esq.,  in  this  matter, 

bearing  date  the  11th  of  May  1863,  be  Varied  and  set 
aside,  so  far  as  it  declares  that  the  two  sums  of  £4000 
and  £1000  respectively,  late  Irish  currency,  in  said  order; 
mentioned,  were  well  appointed,  and  so  far  as  it  declares 
that  the  said  sums  of  £4000  and  £1000  became  distribu- 
table, as  in  said  decretal  order  and  in  the  second  schedule 
thereto  mentioned ;  and  so  far  as  it  contains  a  declaratiott 
as  to  any  of  the  children  of  the  petitioner  being  entitled 
to  have  their  shares  inyested  and  transferred,  as  in  said 
decretal  order  mentioned;  and  so  far  as  it  contains  any 
declaration  founded  on  the  decision  of  the  Master,  that 
said  two  sums  are  well  appointed :  and  the  Court  doth 
declare  that  the  said  two  sums  of  £4000  and  £1000  were 
not,  nor  was  either  of  them,  well  appointed  by  the  said  will 
or  instrument,  bearing  date  the  16th  of  September  1842: 
and  doth  further  declare  that  said  two  sums  are  distribu- 
table as  in  default  of  appointment.  This  order  to  be 
without  prejudice  to  any  application  or  proceeding  which 
the  parties  claiming  under  the  marriage  settlement  of  the 
24th  of  January  1 846,  executed  on  the  marriage  of  James 
Johnston  Stoney  with  Elizabeth  Lucy  Minchin,  may  be 
advised  to  take,  in  respect  of  their  allegation  that  a  sum 
of  £600  was  duly  appointed  under  the  provisions  of  the 
settlement  by  the  petitioner,  who  was  a  party  thereto: 
and  the  Court  doth  declare  that  the  several  parties  who 
have  appeared  by  Counsel  on  this  motion  are  entitled  to 
their  costs  of  so  appearing,  along  with  their  costs  to  which 
they  are  declared  entitled  by  said  decretal  order,  with 
liberty  to  the  parties  claiming  the  said  sums  of  £4000  and 
£1000  as  in  default  of  appointment  to  apply  as  they  may  be 
advised ;  and  let  the  deposit  be  paid  back. 


Digitized  by 


Google 


CHANCERY  REPORTS.  183 


1853. 
JRoii$, 


In  the  Matter  of  HERRICES  Minors.  ^^  25, 29. 

Dec,  U.    . 

This  was  an  application  on  behalf  of  Gersham  Herrick,  one  of  An  order  was 

made    in     a 
the  sureties  of  the  late  receiver  in  this  matter,  for  an  injunction  to  minor  matter, 

,..         -  .-.         .        A  ^.i  1.,    that  a  receiver, 

restrain  the  issuing  of  a  wnt  of  levari  on  foot  of  judgments  which  who  was  also 

had  been  obtained  on  the  receiver's  recognizance,  under  the  cir-  minors' father 

cumstances  stated  in  the  judgment  of  the  Mastbb  of  the  Bolls.  ]^^y  ^til^ 

When  the  motion  was  moved  by  Mr.  Deasy  and  Mr.  Chatterton,  ]^*j;^  '^^ 

^  ^  '  to  manage  cer- 

for  the  surety,  Mr.  Hartley  and  Mr.  Jenkins  opposed  it,  on  grounds  ^^  ^^^^^ 

which  the  Masteb  op  the  Rolls  thought  were  properly  the  subject  thereon  in  the 

same    manner 

of  a  cross  notice.     The  motion  having  stood  over,  a  cross  notice  was  as  the  minors' 

father  was  in 

served  with  a  schedule  containing  the  particulars  of  the  several  sums,  the    habit   of 

managing  the 

amounting  in  the  whole  to  £519*  15s.  3d.,  which  it  appeared  to  the  same— the  re- 

guardian  of  the  minors  might  be  properly  chargeable  against  the  taking  to  keep 

receiver  or  his  surety,  for  the  management  of  the  lands  of  Coolkirky,  ^^^  oMiis 

and  offering  to  submit  to  such  order  as  the  Master  of  the  Rolls  J^^^ft^Ssh*^ 

might  make  with  regard  to  the  liability  of  the  surety  to  the  several  *J™®   ^    ^« 

items,  some  of  which  consisted  of  interest  on  the  quarterly  balances,  three  months; 

and     after 
In  support  of  the  right  to  issue  a  second  levari,  the  Counsel  for  March   1847, 

the    receiver 
was  ordered  to  take  proper  steps  for  procnring  tenants  to  the  property.    The  re- 
ceiver continned  to  manage  the  lands  after  March  1847,  without  a  farther  order. 

SembUf  the  receiver's  surety  was  liable  for  the  management  by  the  receiver  as 
sndi ;  bat  not  for  so  mach  of  the  qaarterlj  balances  as  was  dae  bj  him  as  execa. 
tor  ap  to  March  1847. 

Quare — ^Whether  the  sorety  was  liable  to  balances  dae  after  March  1847  ? 

It  is  discretionary  to  charge  a  receiver's  surety  with  interest  on  his  balances,  and 
the  surety  having  paid  the  entire  of  the  balances  in  this  case,  the  Court  refused  to 
do  so. 

Judgment  by  default  was  entered  up  on  a  receiver's  recognizance ;  a  levari  issued 
against  the  surety,  md  the  Sheriff  returned  goods  on  hands  for  want  of  buyers. 
An  injunction  i¥as  granted  against  the  levari^  on  payment  of  the  amount  of  it  into 
Court.  The  surety  applied  to  set  aside  the  judgment  by  default,  and  an  order  was 
made  that  the  judgment  should  stand,  but  that  the  surety  might  be  at  liberty  to 
plead  to  the  sctr«  faciat.  He  did  plead,  and  a  demurrer  taken  to  the  rejoinder 
was  allowed;  and  it  was  ordered  that  judgment  be  entered  up  for  the  pUhitiff, 
which  was  accordingly  done. 

Held,  that  the  latter  judgment  was  irregular,  and  the  first,  not  being  a  conti- 
nuing judgment,  and  being  determined  by  -uie  death  of  the  receiver,  a  levari  could 
not  ht  sued  out  on  it. 

The  practice  of  the  Petty-baz  side  of  the  Court,  and  of  the  three  Law  Courts 
under  those  drcumstaiioes,  certified  to  the  Master  of  the  Bolls. 
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the  guardian  cited  Marsh  v.  Fawcett  (a)  ;  Howell  y,  ffanford{b), 
Mr.  Deasy  and  Mr.  ChaUerion,  for  the  surety,  relied  on  Fisher 


In  re  ,        ,  x 

HERRICK8     v«  Carruthers  (c). 
Minoru, 


Dec.  14. 

Judgment, 


The  Masteb  of  the  Rolls. 

In  this  case  a  motion  has  been  made  on  the  part  of  Edward 
Henry  Herrick,  one  of  the  sureties  of  Gersham  Herrick  the  elder, 
the  late  receiver  in  this  matter,  that  Mrs.  Catherine  Herrick,  the 
mother  and  guardian  of  the  fortunes  of  the  minors,  and  her  solicitor, 
should  be  restrained  from  issuing  any  writ  of  levari  facias  on  foot 
of  the  judgments  obtained  by  her  in  the  name  of  the  Queen,  at  the 
Petty-bag  side  of  the  Court,  on  foot  of  the  recognizance  entered  into 
by  said  Gersham  Herrick  as  receiyer  in  this  matter  (together  with 
said  Edward  Henry  Herrick  and  one  George  Dunne  as  his  sureties), 
on  payment  to  the  said  Catherine  Herrick  or  her  solicitor  of  the  sum 
of  £40,  14s.  2^d.,  being  the  amount  of  the  taxed  costs  of  the  second 
judgment  obtained  on  foot  of  said  recognizance,  after  the  deduction 
of  a  sum  of  £10.  8s.  3^.  lodged  in  Court  by  the  said  Edward  Henry 
Herrick,  said  two  sums  making  the  sum  of  £51.  2s.  6d.,  the  amount 
of  said  costs. 

The  receiver  died  in  1849,  being,  as  was  alleged  by  the  said 
guardian  of  the  minors,  then  indebted  on  foot  of  the  balances  on 
eleven  quarterly  accounts  lodged  by  the  receiver,  but  not  certified. 
The  receiver  had  passed  his  yearly  accounts  regularly,  and  duly 
lodged  his  balances,  but  the  balances  on  foot  of  those  quarterly 
accounts  were  not  lodged. 

The  circumstances  under  which  the  receiver  became  liable  to 
pass  quarterly  accounts  were  these  : — ^the  receiver  was  the  executor 
of  Thomas  Herrick,  the  minors'  father,  and  thus  combined  the  two 
characters  of  executor  of  the  personal  i^tate  and  receiver  over  the 
real  estate.  The  minors'  father  Thomas  Herrick  had  in  his  lifetime 
carried  on  farming  extensively,  and  had  at  his  death  a  large  stock 
of  cattle  on  the  lands  of  Coolkirky ;  and  it  having  been  thought 
that  it  would  be  beneficial  to  the  minors  to  manage  foi>  a  limited 


Ca)  2  H.  Bl.  582. 


(h)  2  Sir  W.  Bl.  845. 


(c)  Barnes,  202. 
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time  the  said  farm  as  it  had  been  managed  in  the  lifetime  of  Thomas        1853. 

•  RoBi. 

Herrick^  an  application  was  made  hj  the  receiver  to  the  then  Lord 


Chancellor  of  Ireland  (Lord  St.  Leonards),  on  the  23rd  of  May  1846, 

for  the  purpose,  when  his  Lordship  made  an  order  as  follows ;— '*  Let 

the  petitioner  be  at  liberty,  until  the  month  of  March  1847,  to  ma-     Judgment, 

nage  the  said  lands  of  Coolkirky,  and  the  dwelling-house,  orchard  and 

plantations  thereon,  situate  in  the  county  of  Cork,  and  the  stock  now 

thereon,  in  the  same  manner,  or  as  near  thereto  as  practicable,  as 

Thomas  Herrick,  deceased,  the  father  of  the  minors,  was  in  the 

habit  of  managing  the  same ;  and  it  is  further  ordered,  that  in 

addition  to  a  steward,  dairy  persons  and  labourers,  the  petitioner  be 

at  liberty  to  employ  a  caretaker  for  the  preservation  of  the  dwelling- 

house,  orchard  and  plantations :  and  the  petitioner  undertaking  to 

keep  regular  accounts  of  his  receipts  and  payments,  and  to  furnish 

the  same  to  the  Master  every  three  months,  it  is  further  ordered 

that  he  do  pay  the  amount  of  the  profits  which  shall  ^pear  on  such 

accounts,  to  be  verified  by  the  affidavit  of  the  petitioner,  into  the 

Bank  of  Ireluid,  with  the  privity  of  the  Accountant-General  of  the 

Court,  to  the  credit  of  the  matter :  and  it  is  further  ordered  that  the 

petitioner  do  take  proper  steps  for  procuring  tenants  to  the  property 

at  the  expirati<m  of  the  period  before  mentioned." 

The  period  before  mentioned  was  March  1847.  The  r^iceiver  did 
not  pay  any  attention  to  the  express  direction  thus  given  by  Lord 
St  Leonards  at  the  end  of  the  order ;  and  he  continued  to  manage 
the  farm  of  Coolkirky  and  the  stock  of  cattle  thereon  until  his 
death  in  1849,  without  having  obtained  any  order  firom  the  present 
Lord  Chancellor  or  from  this  Court  to  continue  to  manage  the  said 
farm  and  the  stock  of  caUle  thereon,  as  the  late  Thomas  Herrick 
the  father  of  the  minors  had  done. 

The  receiver  was  only  bound  to  pass  three  quarterly  accounts 
under  Lord  St.  Leonards'  order.  One  of  those  accounts  was  regu- 
larly passed  and  the  balance  paid,  and  no  question  arose  as  to  the 
liabili^  of  the  surety  Edward  He^ry  Herrick  as  to  that  account 
But  he  has  been  made  responsible  not  only  foi*  the  balance  on  the 
second  and  third  accounts  furnished  under  Lord  St  Leonards 'order, 
but  for  the  balances  on  the  remaining  nine  quarterly  accounts ;  the 
VOL,  3.  24 
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1853.        receiver  haying  managed  the  lands  of  Coolkirl^  and  the  stock  of 

K«--v.-w     cattle  thereon,  suhseqnently  to  March  1847)  without  the  authority  of 

HERRicKS     ^^®  Court.    The  Master  had  no  jurisdiction  whatever  to  extend  the 

^"^*'       period  mentioned  in  LcHrd  St.  Leonards'  order,  or  to  set  aside  the 

JudgmenL      express  direction  at  the  close  thereof. 

It  will  he  observed  that  the  balances  on  foot  of  those  accounts  do 
not  consist  simplj  of  profits  derived  from  the  £&rm  of  CooUdrky, 
but  consist  partly  of  such  profits,  and  partly  of  profits  arising  from 
the  stock  of  cattle  thereon,  which  stock  of  cattle  belonged  to  the 
receiver,  not  in  his  character  of  receiver,  but  in  his  character  of 
executor. 

Upon  what  ground  it  could  be  held  that  the  surety  was  respon- 
sible under  the  terms  of  the  condition  of  the  recognizance  for  the 
whole  of  such  balances,  I  am  entirely  at  a  loss  to  understand ;  and 
yet  Edward  Henry  Herrick  has  paid  all  those  balances.  The 
decision  of  the  Lord  Chancellor  on  the  demurrer  taken  at  the  Petty- 
bag  side  of  the  Court,  to  which  I  shall  hereafter  advert,  decided 
nothing  more  than  that  the  surety  was  responsible  for  the  manage- 
ment by  the  receiver  as  receiver ;  but  I  do  not  understand  that  his 
Lordship  decided  that  the  surety  was  liable  for  the  entire  bal- 
ances, that  is,  for  so  much  thereof  as^the  receiver  was  accountable 
for  in  his  character  of  executor.  The  various  sums  with  which  the 
receiver  debits  himself  in  relation  to  the  stcksk  of  cattle  on  the 
lands,  for  example,  for  the  milk  and  butter,  was  chargeable 
agamst  him  in  liis  character  of  executor,  and  not  in  his  character 
of  receiver;  and  I  am  unable  to  understand  on  what  principle, 
having  regard  to  the  terms  of  the  condition  of  the  recognizance  in 
this  case,  the  surety  was  liable  for  the  entire  balance  on  the  eleven 
quarterly  accounts,  assuming  him  to  have  been  liable  to  any  portion 
of  the  balances  of  the  last  nine  of  those  accounts — which  is  very 
doubtfuL  However,  no  question  arises  as  to  the  liabili^  of  the 
surety  for  those  balances,  as  he  has  paid  them  into  Court  long  ago. 

The  guardian  of  the  minors,  not  satisfied  with  the  surety 
Edward  Henry  Herrick  having  paid  the  entire  of  the  balances  on 
those  eleven  quarterly  accounts  (to  a  considerable  portion  of 
which  he  was  not,  in  my  opinion,  legally  liable),  has  served  a 
cross  notice  to  make  the  said  Edward  H.  Herrick  responsible  for 
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interest  on  those  balances,  and  for  other  sums  mentioned  in  the        1853. 

RoOi. 
cross  notice,  ta  addition  to  the  balances  and  interest  ^■*7y— -^ 

In  re 
The  receiTer  regularly  paid  in'the  balances  on  his  yearly  accounts ;     HsaaiCKS 

and  if  the  guardian  of  the  minors  had  performed  her  duty,  and  re-  ' 

quired  it,  tkere  is  no  doubt,  on  the  facts  appearing  in  this  case,  that     J^tdgmtM,. 

the  receiver,  although  the  passing  of  the  quarterly  accounts  might 

haye  been  postponed,  would,  if  so  required,  haye  paid  in  the  balances 

on  those  quarterly  accounts.  The  receiver  war  in  considerable  credit 

in  his  Ufetime,  but  haiB  died  insolyent. 

The  Master  postponed  passing  the  eleyen  quarterly  accounts, 
considering,  as  I  understand,  that  these  were  connected  with  the 
executorial  account,  which  the  receiver  was  bound  to  pass,  so 
fiur  as  said  quarterly  accounts  related  to  the  stock  of  cattle  ma- 
naged by  the  receiver,  and  which  stock  formed  part  of  the  pen- 
sonal  estate  of  Thomas  Herrick. 

I  am  clearly  of  opinion  that  I  haye  a  discretion,  under  the 
authority  of  the  case  Dawson  v.  Raynes  (a),  not  to  charge  the  re- 
ceiver, under  the  circumstances  of  the  case,  with  interest ;  and  I  am 
of  opinion  that  it  would  be  most  unjust  to  charge  him  with  such  in- 
terest. 

I  am,  however,  relieved  from  yielding  to  any  of  what  I  con- 
sider to  be  the  unjust  claims  in  the  cross  notice,  by  a  legal 
difficult  which  stands  in  the  way  of  the  enforcement  of  those 
claims  by  the  guardian. 

The  facts  of  the  case  which  give  rise  to  such  legal  difficulty 
are  these : — 

The  guardian  of  the  minor,  having  obtained  liberty  to  sue  the 
sureties  of  the  late  receiyer,  took  proceedings  on  the  recogni- 
zance against  Edward  Henry  Herrick,  on  whose  behalf  this 
motion  has  been  made. 

A  scire  facias  having  issued  at  the  Petty-bag  side  of  the  Court 
of  Chancery,  judgment  was  entered  up  by  default  against  the  said 
Edward  Heniy  Herrick.  A  levari  issued  on  said  judgment,  marked  ' 
for  £290.  12s.  Od.,  with  interest  on  £280.  4s.  6d.  from  the  Idth 
of  June  1852,  at  £4  per  cent  The  Sheriff  returned  goods  on 
hands  for  want  of  buyers.  That  return  fixed  the  Sheriff, 
(a)  2  Buas.  466. 
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1853.  On  the  17th  of  December  1852,  an  order  was  made  by  me  in 

RolU, 
v^—v*.^     the  matter  of  Herrieks  minors^  restraining  the  goardian  of  the 

HEKBiCKS     ooiu^ors  and  the  Sheriff  from  executing  the  levari,  on  the  terms 

'^^*'       of  Edward  Henry  Herrick  lodging  in  Court  the  amount  of  the 

Judgment,      levari,  which  he  accordingly  did. 

I  had  not  authority  to  allow  Edward  Henry  Herrick  to  plead 
to  the  Mcire  facias,  not  haying  jurisdiction  to  make  an  order  at 
the  Petty-bag  side  of  the  Court 

On  the  17th  of  December  1852,  an  application  was  made  to 
Lord  Chancellor  Blackbume,  on  the  part  of  the  said  Edward  Henry 
Herrick  (the  surety),  to  set  aside  the  judgment  by  default,  and 
for  liberty  to  plead. 

Lord  Chancellor  Blackbume  made  an  order  on  the  same  day,  di- 
recting that  the  judgment  should  stand,  and  that,  notwithstanding 
the  judgment,  the  defendant  might  be  at  liberty  to  plead  to  the 
$eire  facias  on  the  recognizance.  Edward  Henry  Herrick  did  plead ; 
and  a  demurrer  haying  been  taken  to  the  rejoinder,  an  order  was 
made  by  the  present  Lord  Chancellor  on  the  28th  of  May  1853, 
as  follows: — ''Allow  the  demurrer  taken  by  the  plaintiff  to  the 
defendants  rejoinder,  and  let  judgment  be  entered  up  for  the 
plaintiff." 

I  suppose  the  attention  of  the  Lord  Chancellor  was  not  called 
to  the  terms  of  Lord  Chancellor  Blackbume's  order,  directing  the 
judgment  by  default  to  stand. 

I  do  not  understand  how  judgment  could  regularly  be  entered 
up  against  Edward  Henry  Herrick  on  the  order  of  the  28th  of  De- 
cember 1853,  haying  regard  to  the  order  of  Lord  Chancellor  Black- 
bume, of  May  1852,  directing  the  judgment  by  default  to  stand. 

How  can  there  be  two  judgments  on  the  same  recognizance 
against  the  same  party,  and  how  should  each  judgment  be  made 
up? 

How  could  the  record  be  made  up,  under  the  order  of  the  28th 
of  May  1853 — ^first,  haying  regard  to  the  fact  that  execution 
issued  on  the  first  judgment,  and  that  the  Sheriff  returned  goods 
on  hands;  and  secondly,  having  regard  to  the  special  pleadings 
filed  after  the  judgment  by  default,  and  on  which  special  pleadings 
the  decision  has  been  giyen? 
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I  ihall,  however,  assume  that  two  judgments  may  be  made  up 
on  tke  same  securitj,  such  security  not  being  a  continuing  secu- 


1853. 

jRoU*, 


Inr€ 
BRRIOl 
Minort* 

Judgment, 


rity,  but  being  at  an  end  on  the. death  of  the  receiver  in  1849,     herrioks 
except  as  to  breaches  then  incurred. 

Can  a  second  levari  issue,  not  merely  for  the  costs  of  the  pro- 
ceedings upon  the  demurrer,  all  of  which  costs  the  surety  offers 
bj  his  notice  to  pay,  but  for  the  several  surcharges  in  the  cross 
notiee  mentioned,  such  surcharges  amounting  to  £229*  3s.  3d? 

If  such  new  levari  should  issue,  would  it  be  on  the  first  or 
second  judgment? 

It  is  inasted  by  the  guardian  of  the  minors  that  such  new  exe- 
cution may  now  issue. 

It  appears  to  me  to  be  contrary  to  the  principles  of  the  Common 
Law — ^first,  that  two  judgments  should  be  entered  on  the  same 
security ;  and  secondly,  where  a  security  is  not  a  continuing  secu- 
rity (and  the  reoognizance  in  this  case  had,  as  I  have  already  stated, 
ceased  to  be  a  continuing  security  by  the  death  of  the  receiver  in 
1849),  that  a  party  should  mark  his  execution  for  a  sum  which 
he  now  alleges  was  too  small ;  and  that  after  the  Sheriff's  return, 
and  the  amount  of  the  levari  lodged  in  Court,  he  should  seek  to 
mend  his  hand  by  issuing  a  further  execution  for  nearly  an  equal 
amount.  As  to  the  course  of  practice  in  Engluid,  I  apprehend 
there  is  no  doubt  that  such  a  proceeding  never  was  heard  of  there. 

In  the  case  of  Fisher  v.  Carruihers  {a)^  the  plaintiff,  having 
recovered  judgment  in  the  original  action  for  £26,  levied  £13  on 
the  goods  of  the  defendant,  one  of  the  bail,  with  intent  to  levy  the 
remaining  £13  on  the  goods  of  B,  the  other  bail;  but  the  effects 
of  B,  amounting  to  no  more  than  £6,  the  plaintiff  had  resort  back 
agdn  to  the  goods  of  the  defendant,  and  by  a  second  execution 
levied  £7  more,  being  the  residue  of  the  £26  recovered.  This 
was  held  to  be  irregular : — "  Plaintiff  cannot  levy  by  parcels 
without  defendant's  request  and  consent;  he  might  have  levied 
the  whole  upon  the  defendant  at  first,  who  it  appears  had  the 
goods  to  answer."  The  rule  to  show  cause  why  the  second /./a. 
against  the  defendant  should  not  be  set  aside,  and  restitution, 
was  made  absolute. 

{a)  Barnes'  No|ei,  202. 
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1853. 
RoU$. 


In  re 
BBBICi 

Minors.' 

Judgment, 


In  the  •case  of  Howell  y.  Hanforth(a)y  *Uhe  Court  inclined 
strongly  to  think  that  though  at  Common  Law,  if  the  Sheriff  onlj 
HBBBICK8  lev^ics  part  of  the  deht  on  a  ^fieri  facias  marked  for  the  whol^ 
the  plaintiff  may  have  subsequent  writs  till  the  whole  is  levied  f 
jet  a  plaintiff  shall  not  make  it  for  part,  and  afterwards  sue  out 
subsequent  writs  for  the  residue,  which  would  tend  to  great 
oppression/' 

In  that  case,  however,  the  judgment  being  a  continuing  security 
to  secure  an  annuity,  the  Court  allowed  the  judgment  to  stand  as  a 
security  for  future  arrears,  with  liberty  to  apply  to  the  Court  from 
time  to  time  to  sue  out  fresh  executions. 

Where  however  the  security  is  not  a  continuing  security  (and  in 
the  present  case  it  ceased  to  be  a  continuing  security  in  1849)9  ^^  ^ 
clear,  according  to  the  English  practice,  that  a  party  cannot  first 
have  the  execution  for  a  part  of  the  demand  and  then  for  another 
portion,  as  is  in  effect  sought  in  the  present  case  by  the  cross  notice. 

I  entertained  no  difficulty  upon  the  law  when  the  case  was  argued, 
but  the  question  has  been  so  strongly  contested  by  the  Counsel  cm 
the  part  of  the  guardian  that  I  have  thought  it  right  (not  however 
from  any  doubt  bn  my  own  part)  to  request  the  officers  of  the 
Courts  of  Law  and  the  Pet^-bag  side  of  the.  Court  of  Chancery,  to 
state  the  practice  of  those  Courts,  both  as  to  the  entering  up  two 
judgments  on  the  same  security,  as  also  as  to  the  issuing  an  executioB 
for  part  of  the  sum  due,  and  afterwards  for  a  further  portion,  the 
security  not  being  a  Continuing  security ;  and  the  following  state- 
ments have  been  made  to  me  by  the  officers  of  the  respective  Courts. 
The  statement  of  the  course  of  practice  at  the  Petty-bag  side  of  the 
Court  of  Chancery  has  been  sent  to  me  by  the  Clerk  of  the  Crown 
and  Hanaper,  and  is  as  follows : — 

"  This  is  the  only  instance  I  find  in  the  Crown  and  Hanaper  office, 
in  which  two  judgments  were  entered  up  against  the  same  party  on 
the  same  recognizance. 

'^  In  this  case  it  was  done,  as  the  first  judgment  (one  by  default) 
was  entered  up  on  the  1 4th  of  June  1852,  and  by  an  order  of  Lord 
Chancellor  Blackbume,  of  the  l7th  of  December  1852,  said  judg- 

(a)  2SirW.  BL845. 
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ment  was  ordered  to  stand,  and  that  notwithstanding  said  judgment  •     1853. 

BolU, 
defendant  might  be  at  liberty  to  plead  to  the  scire  facias^  and  the     v-^-v * 

In  re 
defendant  to  pay  the  costs  of  the  proceedings  already  incurred.  hsrricks 

"  On  the  28th  of  May  1853,  the  present  Lord  Chancellor  allowed       ^'^^*' 
the  demurrer  to  the  defendant's  rejoinder,  and  ordered  that  judg-     Judgmmu. 
ment  should  be  entered  up  for  the  plaintiff;  a(nd  which  judgment,  on 
the  requisition  of  the  80th  of  May  1853,  of  the  plaintiff's  solicitor, 
in  pilrsuance  of  said  order,  was  accordingly  entered  up. 

'*  The  Clerk  of  the  Crown  and  Hanaper  apprehends  he  could  not 
4s8ue  a  second  levari,  without  a  special  order  of  the  Court." 

I  take  for  granted  that  the  Lord  Chancellor  would  not  haye 
ordered  a  second  judgment  to  be  entered  up  on  the  same  security, 
had  his  Lordship's  attention  been  called  to  Lord  Chancellor  Black- 
bume's  order ;  such  a  proceeding  never  haying  been  before  heard  of 
in  England  or  Lreland. 

The  officer  of  the  Court  of  Exchequer,  Mr.  Yeo,  has  furnished 
to  the  Court  the  following  statement : — 

*'  According  to  the  course  of  practice  in  the  Court  of  Exchequer, 
where  liberty  is  given  to  a  defendant  to  plead,  after  judgment 
entered  and  execution  levied,  and  such  judgment  directed  to  stand, 
no  second  judgment  for  the  plaintiff  is  ever  entered  up ;  nor  can  it 
be,  the  subsequent  pleadings  being  to  a  declaration  upon  which 
judgment  has  already  been  given.  The  giving  liberty  to  the 
defendant  to  plead,  under  such  circumstances,  is  an  interlocutory 
proceeding  directed  by  the  Court,  for  the  purpose  of  ascertaining 
whether  the  defendant  has  in  fact  a  defence  to  the  action  or  not,  and 
merely  suspends  the  plaintiff's  right  to  the  proceeds  of  his  execu- 
tion in  the  meantime.  If  the  defendant  succeed,  the  Court  will, 
thereupon,  set  aside  the  plaintiff's  judgment  and  execution,  order 
the  restoration  of  the  money  levied,  and  give  judgment  for  the 
defendant,  as  if  he  had  originally  pleaded  in  the  action ;  but  if  the 
plaintiff  be  the  successful  party,  he  will  be  awarded  the  fruits  of 
his  judgment  and  execution,  as  if  no  such  subsequent  pleading  had 
taken  place  ;  and  the  Court  will  also  direct  the  defendant  to  pay  to 
the  plaintiff  the  costs  incurred  by  reason  of  those  subsequent  pro- 
ceedings, but  no  farther  judgment  is  entered  for  the  plaintiff. 
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1868.        This  is  the  course  adopted  under  the  Interpleader  Act,  which  is 

u  ^y-i  ,/     somewhat  an  analogous  proceeding.    If  the  plaintiff  have  omitted  to 

HEBBicKS     niark  his  execution  in  the  first  instance,  for  a  sufficient  sum,  he 

"^*'       never  can  increase  the  amount  of  that  execution,  unless  the  judg- 

Judgment.     ment  be  a  continuing  security,  as  for  instance  for  the  performanee 

of  covenants." 

Mr  Yeo  has  also  furnished  the  Court  with  the  following  recent 
decision : — 

"On  last  Saturday  week,  Mr.  Lawless  moved  before  Baron 
Pennefather,  in  a  case  of  French  (Treasurer  of  the  County  of  Bos- 
common)  V. ,  for  leave  to  insert  the  amount  of  the 

taxed  costs  of  the  cause  in  a  judgment  entered  upwards  of  a  year. 
It  appeared  that  an  execution  had  issued  for  the  amount  of  the 
debt,  and  had  been  lodged  with  the  Sheriff,  but  no  levy  had  been 
made  under  it ;  and  Baron  Pennefather  refused  the  motion,  on  the 
ground  that  after  execution  issued,  and  the  certificate  under  the 
statute  of  Anncy  given  by  the  plaintiff,  the  record  was  complete,  and 
no  increase  in  the  award  by  the  Court  of  the  debt  or  costs,  and 
consequently  in  the  execution  upon  it,  could  afterwards  be  made.'' 

The  following  statement  has  been  made  by  Mr.  C.  G.  Burke,  the 
Master  of  the  Court  of  Common  Pleas : — 

**  Common  Pleas  office,  Dec  13,  1863. 

**  I  have  not  found  a  second  separate  final  judgment  marked  on 
the  same  security  (unless  a  continuing  one),  against  the  same  party. 
After  judgment,  execution,  and  levy  of  goods,  when  any  question 
is  allowed  to  be  raised,  and  the  Court  orders  the  judgment  to  standi 
the  question  is  tried  in  the  nature  of  an  issue,  and  does  not  affect 
the  judgment  entered,  provided  the  plaintiff  succeeds.  When  a 
plaintiff  issues  execution  for  a  sum  less  than  he  may  be  entitled  to, 
he  cannot  resort  to  his  judgment  a  second  time,  unless  the  security 
be  a  continuing  one. 

"  The  costs  of  a  demurrer  are  commonly  recoverable  by  the  Act, 
3  &  4  Ftc,  c.  106,  s.  69*  But  in  such  a  case  as  that  mentioned, 
I  think  the  Court  would  direct  the  costs  to  be  added  to  the  judgment 
entered,  or  give  an  order  for  their  payment." 

The  following  statement  has  been  made  by  Mr.  Bushe,  the  Master 
of  the  Court  of  Queen's  Bench : — 
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^'  I  do  not  recollect  any  state  of  circumstances  exactly  similar  in 
the  Queen's  Bench,  no  second  judgment  being  ever  entered  for  the 
plaintiff.  The  defendant  having  been  allowed  to  plead,  and  judg- 
ment having  been  given  for  the  plaintiff  on  demurrer,  that  judgment 
can  only  be  made  up  according  to  the  prayer  of  the  scire  facias^ 
viz. : — that  the  plaintiff  do  have  execution  for  his  debt,  according 
to  the  force,  form  and  effect  of  the  recognisance.  Nothing  would 
appear  on  the  face  of  the  record  to  show  that  the  judgment  was  for 
the  same  debt  as  that  for  which  the  first  judgment  by  default  was 
marked;  therefore  the  plaintiff  would  be  entitled  to  demand  an 
execution  on  foot  of  the  second  judgment,  certifying  at  his  peril  as 
to  the  amount  due.  As  to  the  second  question,  if  a  plaintiff  marks 
an  execution  for  a  certain  sum,  and  levies  that  amount,  he  never  can, 
unless  the  judgment  be  a  continuing  security,  resort  a  second  time  to 
the  same  judgment,  and  no  officer  knowing  the  circumstances  would 
grant  him  a  second  execution.  Therefore,  in  the  present  case,  the 
plaintiff  cannot  fall  back  on  the  first  judgment  by  default,  on  the 
allegation  of  not  liaving  levied  his  full  debt.  I  think  the  order 
(t.  e.  the  order  of  the  28th  of  May  1863)  should  be  varied,  by 
allowing  the  demurrer,  without  marking  any  judgment  thereon, 
directing  the  first  judgment  to  stand,  and  giving  the  plaintiff 
an  order  for  the  costs  of  the  subsequent  proceedings." 

With  respect  to  the  observation  of  Mr.  Bushe,  that  if  a  second 
judgment  was  entered  up,  nothing  would  appear  on  the  record  to 
show  that  the  judgment  was  for  the  same  debt  or  demand  as  that  for 
which  the  judgment  by  default  was  marked  ;  he  has,  I  think,  over- 
looked the  difficulty  adverted  to  by  Mr.  Yeo. 

If  judgment  by  default  is  marked  on  a  declaration,  or  on  a  scire 
JadoB  upon  a  recognizance,  there  is  no  pleading  or  writ  of  the 
plaintiff  to  which  the  plea  can  be  put  in. 

The  proceeding  on  the  plea  and  subsequent  pleading^  is,  as 
Mr.  Yeo  9bserve8,  "  an  interlocutory  proceeding,"  judgment  being 
already  marked  on  the  writ  or  pleading  to  which  the  plea  is 
put  in. 

It  thus  appears  from  the  certificates  of  the  Clerk  of  the  Crown 
and  Hanape^,  and  the  officers  of  the  three  Law  Courts,  first,  that  tio 
TOL.  3.  25 
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1853.        second  jadgment  has  ever  to  their  knowledge  been  entered  up  for 
HoBs. 
v»*^ — ^     a  plaintiff  on  the  same  security  against  the  same  party,  previous  to 

BERRicKs    ^^®  present  case ;  and  secondly,  that  after  an  execution  has  been 
~2^'       marked  for  a  certain  sum  and  delivered  to  the  Sheriff,  and  a  return 

Judgment,  made  by  the  Sheriff,  sach  as  was  made  in  this  case,  no  second 
execution  could  regularly  issue  for  an  additional  sum  beyond  that 
marked  on  the  first  execution,  unless  in  the  case  where  the  judgment 
is  a  continuing  security.  According  to  Baron  Pennefather's 
decision  in  the  order  I  have  referred  to,  and  which  I  apprehend  was 
clearly  right,  the  sum  marked  on  the  Execution  could  not  be  altered 
after  the  writ  was  delivered  to  the  Sheriff,  although  it  was  not 
executed  or  returned. 

J£  Edward  Henry  Herrick  were  to  have  declined  to  pay  the  costs 
of  the  demurrer,  the  most  regular  proceeding  to  recover  those  costs 
would  have  been  that  pointed  out  by  Mr.  Yeo,  but  probably  a 
Becond  levari  might  have  issued  on  the  first  judgment  for  those 
coats*  However,  if  such  proceedings  could  have  been  taken,  it 
would  be  in  no  way  inconsistent  with  the  general  principles  I  have 
stated,  because  as  the  right  to  the  costs  accrued  after  the  first 
execution  was  executed,  the  case  might  fall  within  the  principle 
which  allows  further  executions  to  issue  on  further  breaches  accrued 
after  the  first  levy. 

In  the  present  case  the  surety  offers  by  his  notice  to  pay  all  the 
costs.  I  shall,  therefore,  he  undertaking  to  pay  such  costs  within 
ten  days,  grant  an  injunction  against  the  issuing  of  any  further 
levari  for  the  amount  of  the  surcharge  sought  to  be  established  by 
the  cross  notice,  and  I  shall  refuse  such  cross  notice  with  costs, 
which  I  shall  direct  the  receiver  in  the  matter  to  pay. 

It.  is  said  I  should  not  give  costs  to  Edward  Henry  Herrick  for 
opposing  the  cross  notice,  as  I  directed  it  to  be  served.  I  stated, 
when  the  case  was  moved  on  the  15th  of  July,  that  I  could  not 
decide  on  the.  question  of  the  surcharge  without  a  cross  notice  being 
served,  specifying  the  items.  But  it  is  idle  to  say  that  when  I  direct 
a  cross  notice  to  be  served,  I  thereby  decide  by  anticipation  the 
eosts.  I  eimply  desired  it  to  be  B^ved,  it  having  been  very  un- 
reasonable both  to  the  Court  as  well  as  to  Edward  Henry  Herrick;^ 
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(0  discoBS  the  propriety  of  Burcharging  him  with  Tarious  items        1853. 

jRotta. 
without  a  specification  as  to  what  those  items  were.  ^^    <,   -^ 

In  re 
As  I  presume,  from  the  great  zeal  with  which  this  case  has    hbrricks 

been  argued  on  the  part  of  the  guardian,  that  the  cross  notice  '^^** 

was  served  under  the  advice  of  Counsel,  I  must  order  that  the     Judgm^u. 

guardian  of  the  minors  shall  have  the  costs  of  the  motion  as 

costs  in  the  ipatter ;  but  I  must  saj  that  the  proceeding  against 

the  security  of  the  receiver  has  been,  in  my  opinion,  extremely 

oppressive,  and  that  he  has  paid  much  more  than  he  was  legally 

liable  to  pay. 
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1852. 
Chancery, 


PERSSE  V.  PERSSE. 

June  7, 9,  (In  Chancery). 

10,  12. 

By  a  deed  of  Br  a  settlement,  bearing  date  the  11th  of  November  1826,  executed 

covenanted        on  the  marriage  of  Dudley  Persse  with  Miss  Catherine  CGradj,  he 

D.   P.,  that    conveyed  the  Roxborough  estate  (of  which  he  was  seised,  subject  to 

after   the    de~ 

cease  of  R.  P.  ^^  annuity  of  £500  a-year  to  his  father  Robert  Persse,  under  a  deed 

wiich  ^flhSSd  ^^  1823)    to  trustees  to  the  use  of  himself  for  life,  remainder  to 
thereupon  de-  trustees  to  preserve  contingent  remainders,  remainder,  subject  to 

T?^,^?,^'  ^'*  two  terms  for  99  and  500  years,  to  secure  a  jointure  and  younger 
diould  be  con-  ^         »  ^  ^        o 

Yeyed  to  cer- 
tain nses.  R.  P.  P.  was  found  a  lunatic,  but  in  1820  he  had  made  a  will,  under 
which,  if  valid,  G.  P.  took  an  estate  tail.  In  1830,  the  lunatic  being  dead,  R.  P., 
in  violation  of  his  covenant,  conveyed  the  estate  to  R.  H.  P.  In  1832  an  eject- 
ment was  brought  by  those  claiming  under  the  will  of  the  lunatic,  at  the  trial  of 
which  R.  P.  and  R  H.  P.  disputed  the  wilL  The  conveyance  of  1830  wa«  set 
aside  by  a  decree  of  the  House  of  Lords,  by  which  D.  P.  and  his  children  were 
declared  entitled,  as  against  R.  P.  and  R.  H.  P.,  to  the  benefit  of  the  deed  of 
1827>  and  it  was  referr^  to  the  Master  to  settle  a  conveyance.  The  Master,  by  his 
report  in  1843,  found  that  D.  P.  had  not  laid  before  him  any  conveyance.  In 
1841,  R.  H.  P.  being  in  possession,  a  compromise  was  entered  into  between  him 
and  G.  P.,  and  two  deeds  were  executed,  by  one  of  which  G.  P.  released  all  right 
and  title  to  the  estate  to  R.  H.  P.,  in  consideration  of  a  conveyance  of  a  portion 
of  the  estate  which  was  made  by  the  other  deed.  A  supplemental  bill  having  been 
filed  by  D.  P.  and  his  children  to  carry  the  decree  of  the  House  of  Lords  into  exe- 
cution against  R.  H.  P.  and  G.  P.,  who  was  not  a  party  to  the  original  suit — 

Held  1. — ^That  tiiough  the  plaintifis  had  not  availed  themselves  of  their  right  of 
having  a  conveyance  under  the  decree,  they  had  not  forfeited  tiieir  right  to  the 
benefit  of  it,  as  R.  H.  P.  had  by  the  deeds  of  1841  disabled  himself  firom  conveying 
the  legal  estate. 

2. — ^That  the  first  deed  of  1841  being  a  release,  and  not  a  conveyance,  was  an 
acknowledgment  of  the  estate  by  descent  in  R.  H.  P.,  and  operated  to  confirm  that 
estate,  and  therefore  that  the  plaintifis  were  entided  to  have  the  Lords'  decree 
enforced  against  G.  P.  (as  daimmg  under  R.  H.  P.),  altiiough  he  was  not  a  party 
to  the  ori^nal  suit. 

The  uses  to  which  the  estate  was  to  be  conveyed  by  the  deed  of  1827  were  to 
D.  P.,  remainder  to  the  first  and  every  other  son  of  his  first  marriage  successively, 
and  the  heirs  male  of  each  such  son  lawfully  issuing,  remainder  to  the  right  heirs  of 
D.  P.,  who,  on  the  setdement  executed  on  his  second  marriage,  conveyed  his  sup- 
pose reveraon  to  die  use  of  the  children  of  the  second  marriage.  D.  P.  and  lus 
childr^  of  both  marriages  were  plaintifis  in  the  original  and  supplemental  suits. 

Qutare — ^Whether  the  fee  vested  in  the  sons  of  the  first  marriage,  and  whether  the 
children  of  the  second  marriage  took  any  estate  ? 

But  as  the  House  of  Lords  had  declared  that  the  children  of  die  second  marriage 
were  entided  to  die  benefit  of  the  deed  of  1827,  the  Court  held  that  there  was  no 
misjoinder  of  plaintifib  in  the  supplemental  suit. 
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diildren's  portions,  to  the  first  and  every  son  of  the  marriage  succes- 
Aveljy  *'and  the  heirs  male  of  each  such  son  lawfully  issuing," 
remainder  to  his  own  right  heirs.  There  was  issue  of  the  marriage 
Dudley  Persse  the  younger,  and  Catherine  Henrietta  Persse  and 
Maria  Persse.  Catherine  Persse,  otherwise  CGrady^  died  in  1829- 
By  an  indenture,  bearing  date  the  8th  of  December  1827,  and 
made  between  the  said  Robert  Persse  of  the  one  part,  and  Dudley 
Persse  his  son  and  heir-at-law  of  the  other  part,  reciting  that 
Robert  Parsons  Persse  was  seised  in  fee  of  the  Castleboy  estate, 
and  that,  in  the  event  of  his  dying  without  issue,  Robert  Persse 
would  be  entitled  to  the  said  estate  as  the  cousin  and  heir-at-law  of 
the  said  Robert  Parsons  Persse,  and  that  he  was  unmarried,  and  in 
a  state  of  mental  and  bodily  imbecility,  and  that  it  was  necessary  for 
the  protection  of  Jiis  person  and  property  to  sue  out  a  commission  of 
lunacy  against  him,  and  to  institute  certain  legal  proceedings,  and 
that  Dudley  Persse  had  agreed  to  do  so  at  his  own  expense ;  and  fur- 
ther reciting  that  in  consideration  of  such  agreement,  and  of  natural 
love  and  affection,  Robert  Persse  had  agreed  that  his  said  expectancy 
upon  the  decease  of  Robert  Parsons  Persse  should  stand  limited  to 
the  use  of  the  said  Robert  Persse  for  life,  and  after  his  decease  to  the 
usee  thereinafter  limited :  in  consideration  of  the  said  agreement,  and 
of  natural  love  and  affection,  the  said  Robert  Persse,  for  himself,  his 
heirs  and  assigns,  covenanted  with  the  said  Dudley  Persse,  that 
after  the  decease  of  Robert  Parsons  Persse,  the  Castleboy  estate, 
which  on  his  death  should  descend  to  and  vest  in  Robert  Persse, 
should  be  and  remain  to  and  be  vested  in  Dudley  Persse,  and 
should  accordingly  be  conveyed  to  him  to  the  use  of  Robert  Persse 
for  life,  and  after  his  death  for  the  several  uses,  estates  and  limita- 
tions, &c.,  as  were  expressed  of  and  concerning  the  Roxborough 
estate,  in  the  settlement  of  the  11th  of  November  1826. 

Dudley  Persse,  at  his  own  expense,  caused  a  commission  of 
lunacy  to  be  issued  in  1828,  and  Robert  Parsons  Persse  was  found 
a  lunatic  by  the  inquisition.  He  died  on  the  25th  of  October 
1829,  and  Robert  Persse  thereupon  became  seised  of  the  Castleboy 
estate. 

In  1833,  Dudley  Persse  married  Frances  Barry,  and  on  the  occa- 
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sion  of  the  marriage  a  settlement  was  executed,  bearing  date  tbe 
15th  of  July  1833,  bj  which  the  reversion  of  the  Roxborongh 
estate,  after  the  limitations  of  the  settlement  of  the  1  Ith  of  November 

1826,  was  conveyed  to  trustees  to  the  use  (subject  to  a  term  of  1000 
years)  of  Dudley  Persse  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other  sons  of  the 
second  marriage  in  tail,  remainder  to  the  right  heirs  of  Dudley 
Persse ;  and  Dudley  Persse  covenanted  that,  when  he  should  become 
actually  possessed  of  the  Castleboy  estate,  he  would  settle  thie  same 
to  the  same  uses  as  were  thereby  expressed  concerning  the  Rox- 
borough  estate. 

By  a  deed  of  the  9th  of  June  1830,  reciting  that  Robert  Persse 
had,  by  an  indenture  of  the  1st  of  May  1823,  sufficieiitly  provided 
for  his  eldest  son  Dudley  Persse,  and  that  he  was  seised  in  fee  in 
possession  of  the  Castleboy  estate,  Robert  Persse,  in  consideration 
of  £16,000,  secured  by  the  bond  and  warrant  of  attorney  to  confess 
judgment  of  Robert  Henry  Persse,  conveyed  the  Castleboy  estate  to 
the  use  of  himself  for  life,  remainder  to  the  use  of  Robert  Henry 
Persse  and  his  heirs.  Robert  Persse  and  Robert  Henry  Persse 
entered  into  possession  of  the  Castleboy  estate  immediately  after  the 
death  of  the  lunatic.  In  1833,  an  ejectment  was  brought  by  Greorge 
Persse,  who  claimed  under  an  alleged  will  of  the  lunatic  Defence 
was  taken  by  Robert  and  Dudley  Persse.  The  ejectment  went  down 
to  trial  in  that  year,  and  there  was  a  verdict  for  the  defendants. 

On  the  29th  of  June  1835,  Dudley  Persse  and  his  minor  chO- 
dren  of  both  marriages  filed  the  original  bill  in  this  cause  against 
Robert  Persse  and  Robert  Henry  Persse,  praying  that  the  deed 
of  the  9th  of  June  1830  might  be  declared  fraudulent  and  void, 
and  might  be  brought  into  Court  to  be  cancelled,  and  that  Ro- 
bert Persse  and  Robert  Henry  Persse  might,  in  pursuance  of  the 
covenant  of  Robert  Persse,  in  the   deed  .of  the  8th  of  December 

1827,  be  compelled  by  the  decree  of  the  Court  to  convey  the 
Castleboy  estate  to  the  uses  specified  in  the  settlements  of  the  11th 
of  November  1826,  and  the  15th  of  July  1833,  so  &r  as  the  same 
were  then  capable  of  being  efiectuated;  and  that  it  might  be 
referred  to  one  of  the  Masters  to  prepare  a  conveyance  for  that 
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purpose;  and  that  Robert  and  Robert  Henry  Persse  might  be 
restrained  from  committing  waste  on  the  lands  of  Castleboj. 

On  the  7th  of  February  1837,  a  decree  was  pronounced  by  Lord 
Plonkety  dismissing  the  bill.  There  was  an  appeal  to  the  House 
of  £ordSy  who,  on  the  7th  of  May  1840,  ordered  that  Lord  Plun- 
ket's  decree  be  reversed,  and  declared  that  the  plaintiff  were 
entitled  to 'the  benefit  of  the  indenture  of  the  8th  of  December 
1827,  and  the  covenants  and  agreements  therein  contained ;  and 
that  the  said  indenture  of  the  9th  of  June  1830  was  to  be  consi- 
dered as  fraudulent  and  void,  so  far  as  it  affected  or  interfered  with 
the  said  deed  of  the  8th  of  December  1827. 

On  the  19th  of  November  1840,  the  cause  was  again  set  down 
to  be  heard  before  Lord  Plunket,  when  the  decree  of  the  House 
of  Lords  was  adopted  by  the  Court ;  and  it  was  referred  to  the 
Master  to  settle  a  proper  deed  of  conveyance,  to  be  executed  by 
all  necessary  parties,  conveying  the  Castleboy  estate,  in  pursuance 
of  the  covenants  .contained  in  the  deed  of  the  8th  of  December 
1827 ;  and  it  was  further  ordered  that  all  necessary  parties  should 
execute  the  same,  and  an  injunction  was  granted  to  restrain  Ro- 
bert Persse  and  Robert  Henry  Persse  from  committing  waste  on 
the  lands. 

The  Master,  by  his  report  in  1843,  found  the  amount  of  the 
waste  committed  by  the  defendants,  and  that  he  had  not  settled 
any  conveyance,  not  having  been  required  to  do  so  by  the  plain- 
tiffs, who  declined  to  furnish  any  draft  thereof.  Robert  Persse 
died  on  the  23rd  of  January  1860;  Robert  Henry  Peruse  con- 
tinued in  possession  of  the  Castleboy  estate. 

By  a  deed,  bearing  date  the  28th  of  May  1840,  Robert  Persse 
conveyed  to  Robert  Henry  Persse  and  his  heirs  the  Castleboy 
estate,  charged  with  the  payment  of  an  annuity  of  £400  a-year 
to  Robert  Persse. 

By  a  deed,  bearing  date  the  2nd  of  January  1841,  made  between 
George  Persse  of  the  one  part  and  Robert  Henry  Persse  of  the 
other  part,  reciting  the  death  of  Robert  Parsons  Persse,  and  the 
will  which  was  set  up  by  George  Persse ;  and  that  by  it  Greorge 
Persse  claimed  to  be  entitled  as  next  tenant  in  tail  to  the  Cas- 
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tleboy  estate,  upon  the  death  of  Patrick  Persse,  a  prior  devisee, 
who  died  in  1833,  and  that  Robert  Persse  had  entered  into  pos- 
session of  the  estate  as  heir-at-law  of  Robert  Parsons  Persse ;  and 
reciting  the  proceedings  in  the  ejectment  brought  by  George  Persse 
in  1833,  and  that  Robert  Henry  Persse  and  George  Persse  had 
agreed  to  adjust  their  conflicting  claims  in  respect  of  the  testamen- 
tary paper,  upon  the  terms  of  George  Persse  releasing  *to  the  said 
Robert  Henry  Persse  all  his  right  and  interest  in  the  said  Castle- 
boy  estate,  save  and  except  three  townlands ;  and  upon  the  further 
terms  of  Robert  Henry  Persse  conveying  all  his  estate  and  interest 
in  the  sliid  last  mentioned  townlands,  unto  the  said  Greorge  Persse, 
his  heirs  and  assigns,  and  also  granting  to  him  a  term  of  1000  years 
in  the  residue  of  the  Castleboy  estate,  as  an  indemnity  against  any 
deficiency  in  the  rents  of  the  three  townlands,  to  make  up  the  sum  of 
£319*  2s.  6fd.:  George  Persse  released  to  Robert  Henry  Persse  and 
his  heirs  all  his  estate,  right  and  interest  in  the  Castleboy  estate* 
save  and  except  the  said  three  townlands. 

By  another  deed  of  the  same  date,  Robert  Henry  Persse  conveyed 
the  said  three  townlands  (Ballynacreggy,  Blackrock  and  Gurthele- 
mane)  to  George  Persse  and  his  heirs,  and  also  conveyed  to  him  the 
residue  of  the  Castleboy  estate  for  1000  years,  as  an  indemnity 
against  any  deficiency  in  the  rents  of  the  said  three  townlands. 

On  the  Ist  of  August  1851,  a  supplemental  bill  was  filed  by  Dudley 
Persse  and  his  wife,  and  the  children  of  both  marriages,  praying  that 
it  might  be  declared  that  they  were  entitled  as  against  Robert  Henry 
Persse  and  George  Persse  to  the  benefit  of  the  said  proceedings 
and  decree ;  and  that  the  defendants  might  be  ordered,  in  pursuance 
of  the  covenants  contained  in  the  deed  of  the  8th  of  December  1827, 
to  execute  a  proper  deed  for  conveying  the  lands  comprised  therein 
to  the  uses  of  the  settlements  of  the  11th  of  November  1826  and  the 
15th  of  July  1833;  an  account  of  the  rents  and  profits,  and  that 
Dudley  Persse  might  be  put  into  possession  of  the  lands,  or  a  re- 
ceiver might  be  appointed. 

The  defendant  Robert  Henry  Persse,  by  his  answer,  insisted  that 
he  was  entitled  to  all  the  estate,  right,  title  and  interest  of  George 
Persse,  as  devisee  of  Robert  Parsons  Persse,  beneficially,  and  not  ia 
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trust  for  the  plaintiff  or  any  other  person ;  that  there  was  no  fraad 
in  the  agreement  stated  in  the  deeds,  bat  it  was  a  bona  fide  agree- 
ment ;  and  he  relied  on  the  will  of  Robert  Parsons  Persse'  as 
conferring  on  him  a  Talid  title.  He  stated  that  up  to  the  time  of 
the  trial  of  the  ejectment. in  1833,  he  had  been  led  to  believe  that 
the  said  wiU  had  been  cancelled  or  revoked,  but  that  he  then 
believed  it  had  never  been  cancelled  or  revoked,  and  he  submitted 
that  the  validity  of  the  said  wiU  should  be  tried ;  but  until  that  was 
determined,  no  decree  ought  to  be  made  in  the  cause. 

George  Persse  submitted  that  he  was  not  bound  by  the  former 
proceedings  in  the  cause,  not  having  been  a  party  to  them ;  and  he 
insisted  that  the  lands  passed  to  him  by,  the  will  of  Robert  Parsons 
Persse,  which  was  duly  signed  and  attested.  He  stated  that  he  had 
been  in  possession  of  the  three  townlands  conveyed  to  him  by  the 
deed  of  1841,  since  January  1841,  and  he  insisted  on  his  right  to 
hold  possession  of  them  under  the  said  will,  which  bore  date  the 
15th  of  March  1820 ;  and  he  further  submitted,  without  relinquish- 
ing his  right  as  devisee,  that  by  the  operation  of  the  two  deeds  of 
the  2nd  of  January  1841,  he  was  a.  purchaser  for  valuable  consider- 
ati<m,  without  notice  of  the  alleged  equitable  contract  contained  in 
the  deed  of  the  8th  of  December  1827,  which  was  not  registered  as 
to  the  lands  of  Castleboy. 

The  plaintilb  proved  that  at  the  trial  of  the  ejectment  in  1833, 
the  will  of  the  15th  of  March  1820  was  relied  on  by  the  lessor 
of  the  plaintiff  and  disputed  by  the  Counsel  for  Robert  Henry 
Persse.  They  also  proved  that  George  Persse  was  present  in  the 
Court  of  Chancery  on  the  19th  of  November  1840,  when  the 
cause  of  Perste  v.  Persse  was  heard  by  the  Lord  Chancellor. 

The  execution  of  the  will  of  Robert  Parsons  Persse,  bearing  date 
the  15th  of  March  1820,  was  proved  by  the  defendants,  and  evidence 
of  his  testamentary  capacity  at  the  time  of  the  making  of  the  will 
was  also  given. 
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Serjeant  ChrisHan^  for  Robert  H.  Persse>  objected  that  there     ArgmuM. 
was  a  misjoinder  of  plaintiff,  for  that  the  children  of  the  second 
marriage  of  the  plaintiff  Dudley  Persse,  who  were  jpined  as  co-plain- 
VOL.  3.  26 
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tiffs,  had  DO  interest  in  the  lands  which  were  the  subject  of  the 
suit.  Bj  the  limitations  of  the  settlement  execated  on  the  first 
marriage  of  Dudley  Persse  (which  limitations  also  regulated  the 
Castleboj  estate),  the  estate  was  limited  to  the  first  son  of  the 
marriage,  "  and  the  heirs  male  of  such  son  lawfully  issuing.'' 
There  were  no  wotds  of  procreation,  as  "body,"  &c. ;  and  this  limi- 
tation gave  to  the  eldest  son  of  the  first  marriage  an  estate  in 
•fee-simple :  Littleton^  sec.  31 ;  Abraham  v.  Twigg  (a).  Dudley 
Persse  had  therefore  no  reversion  which  could  be  the  subject  of  the 
second  settlenfent ;  and  the  bill  must  be  dismissed :  Richardson  v. 
Nixon  (h)\  Padwich  v.  Piatt  (c);  Fulham'  v.  McCarthy  {d). 


Mr.  Martley^  for  the  plaintiff. 

Although  to  make  the  limitation  that  of  an  ^tate  tail,  thane 
must  be  some  words  in  the  limitation  to  show  of  whose  body  the 
issue  is  to  be,  yet  it  is  not  necessary  that  the  word  "body** 
should  be  contained  in  the  limitation,  and  the  intention  of  the 
parties  to  create  an  estate  tail  will  be  looked  to:  Bererfor^s 
ease  (e) ;  Shelley  v.  Latfy  Earsfield  (/).  But  even  if  this  was  not 
so,  this  btU  is  filed  merely  to  carry  out  a  decree  of  this  Court, 
founded  upon  an  order  of  the  House  of  Lords,  which  declares 
that  Dudley  Persse,  and  the  issue  of  both  his  marriages,  are  en- 
.titled  to  have  this  covenant  specifically  executed.  There  was 
issue  of  the  second  marriage,  who  were  co-plaintifis  in  the  origi- 
nal suit 

The  LoBD  Chancellor. 

Without  expressing  any  opinion  upon  the  point  of  misjoinder, 
which  has  been  stated  by  Serjeant  Christian^  I  am  of  opinion 
that  I  am  bound  to  hear  this  case  upon  the  record  as  at  present 
framed.  The  children  of  Dudley  Persse,  by  the  second  marriage, 
were  co-plaintifis  in  the  original  bill  with  their  father,  and  the 

(a)  Cro.  Eliz.  478. 
(6)  2  J.  &  Lat.  250;  S.  C.  6  Ir.  Eq.  Bep.  335. 
(c)  11  Beay.  503.  (</)  1  Honae  of  Lords  Cases,  703. 

(0  7  Bep.  135.  (/)  1  Ch.  Bep.  110. 
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issue  of  the  first  marriage.  No  objection  to  the  record  on  that 
groand  appears  to  have  been  made,  and  they  were  continued  in 
their  position  as  appellants  upon  the  appeal ;  ne  objection  appears 
to  have  been  taken  in  the  House  of  Lords,  of  the  kind  now  stated ; 
and  the  Lords'  order  declares  that  the  issue  of  the  second  marriage, 
as  well  as  the  other  appellants,  were  entitled  to  a  specific  execution 
of  the  covenant  which  was  the  subject  of  the  appeaL  The  present 
suit  is  merely  in  aid  of  it,  and  to  facilitate  the  execution  of  the 
original  decree  pronounced  in  pursuance  of  that  order ;  and  I  must 
therefore  consider  that  this  question  is  closed  by  the  previous  pro- 
ceedings and  the  House  of  Lords'  order,  and  I  overrule  the  objection. 


1852. 

Chmkoery. 

y ^^— 

PEBS8B 
PERsbs. 
Argumeid. 


Mr.  MartUy^  Mr.  Lefrcy  and  Mr.  Lawson,  for  the  plaintiffs, 
relied  on  the  decree  of  the  House  of  Lords,  as  determining  the 
rights  of  the  parties  in  this  cause,  under  the  deed  of  December 
1827>  and  binding  on  Robert  Henry  Persse  and  all  claiming 
under  him.  They  contended  that  the  arrangement  carried  out  by  the 
deeds  of  1841  was  manifestly  a  fraudulent  one,  contrived  to  evade 
the  decree  of  the  House  of  Lords,  of  which  George  Persse  had 
notice,  and  savouring  of  champerty :  Saunders  v.  Lord  Annesley  (a) ; 
Underwood  v.  Lord  Cowrtown{b)\  Maisey  v.  BiUwell{e)\  Mii- 
ford  on  Pl^  68 ;  2  Bac,  Abr.j  30 ;  Stevens  v.  Bagwell  (d)  ;  Com. 
Dig,^  Maintenance^  A,  5 ;  Wood  v.  Downes  {e) ;  Bayley  v.  Tyr^ 
rell(f)  ;  Prosser  v.  Edwards  {g)  \  Co.  Lit.  369,  a. 

Serjeant  Christian^  Mr.  Brewstery  Mr.  F.  Fitzgerald  and 
Mr.  Berkeley  for  the  defendant  Robert  H.  Persse. 

The  decree  of  the  House  of  Lords  has  been  abandoned  by  the 
plaintiffs,  who  the  Master  finds  declined  to  bring  in  a  conveyance 
under  it.  J£  they  had  done  so,  this  suit  would  have  been  unne- 
cessary. We  are  ready,  ev^n  now,  to  comply  with  the  decree 
of  the  House  of  Lords  by  giving  a  conveyance  of  all  the  estate 

(a)  2  Sch.  A  Lef.  78.  (»)  2  Sch.  &  Lef.  65. 

(c)  4  Dr.  &  War.  56;  8.  C.  5  Ir.  Eq.  Rep.  382. 

(</)  15  Vca.  139.  (e)  18  Ves.  127. 

(/)  2  Ban  &  B.  268.  (^)  1  T.  &  C.  Ex.481. 
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which  we  had  when  that  decree  was  pronounced;  but  Robert  H. 
Persse  has  since  acquired  a  new  estate  under  the  will  of  Robert 
Parsons  Persse,  which  has  been  clearly  proved,  and  which  is  not 
struck  at  by  the  Lords'  decree.  That  decree  did  not  preclude 
Robert  H.  Persse  from  purchasing  a  different  title.  He  might  have 
conveyed  the  estate  which  he  then  had,  and  afterwards  have  pur- 
chased this  title.  The  plaintiffs  have,  by  their  laches,  waived  their 
right  under  the  decree,  and  they  cannot  complain  of  our  dealing 
with  Gleorge  Persse,  who  had,  under  the  will  of  R.  P.  Persse,  the 
legal  estate,  jus  possessianis  and  Jus  praprietaHs :  Co,  Lit^  1 1 1  a, 
240  6. 


June  12. 
Judgment, 


Mr.  Gayer,  Mr.  Detuy  and  Mr.  P.  J,  Blake,  for  George 
Persse. 

The  Lord  Chancbllob.  * 

This  is  a  supplemental  bill,  filed  by  Mr.  D.  Persse  and  his 
children,  to  have  the  benefit  of  a  decree  pronounced  by  the  House 
of  Lords  on  the  7th  of  May  1840,  which  reversed  a  decree  of  Lord 
Plunket,  and  declared  the  plaintifis  entitled  to  the  benefit  of  an 
indenture  of  the  8th  of  December  1827,  and  a  deed  of  the  9th  of 
June  1830,  to  be  fraudulent  and  void  as  far  as  it  affected  the  inden- 
ture of  the  8th  of  December  1827.  This  decree  was  afterwards, 
in  November  1840,  made  the  decree  of  this  Court,  and  it  was  then 
referred  to  the  Master  to  ascertain  the  proper  parties  to  a  deed  to 
carry  into  execution  the  trusts  of  the  deed  of  1827)  and  to  settle  a 
conveyance  for  the  purpose.  The  Master  made  his  report  in  1843, 
and  found  that  he  had  not  settled  any  deed,  the  plaintiffs  having 
declined  to  lay  a  draft  before  him. 

The  provisions  of  the  deed  of  1827,  which  was  a  deed  of  cove- 
nant between  Robert  Persse  and  his  son  Dudley,  were  in  effect  that 
the  estate  of  Robert  Parsons  Persse,  called  Castleboy,  if  it  descended 
to  Robert  as  his  heir,  should  be  settled  to  the  same  uses  as  the 
Roxborough  estate  had  been  settled  on  Dudley's  marriage  in  1826^ 

*  The  Right  Hon.  Francis  Blackburne. 
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T>at  subject  to  an  estate  to  Robert  for  his  life.    These  articles  were 
made  for  valaable  consideratioD. 

In  1829)  the  Castleboj  estate  descended  on  the  death  of  Robert 
Parsons  Fersse  to  Robert,  and  he  as  heir  entered  and  became  seised. 
In  fraud  of  the  articles  of  1827,  he  conveyed  the  Castleboj  estate 
to  his  sen  Robert  Henry,  retaining  to  himself  an  estate  for  life. 
Both  Robert  and  Robert  Henry  were  defendants  in  the  original 
cause,  which  was  instituted  in  1836.  It  appears  that  a  will  of 
Robert  Parsons  Persse,  disposing  of  the  Castleboj  estate,  was  set 
up  by  George  Persse,  who  brought  an  ejectment  in  1833,  to  which 
Robert  took  defence.  This  ejectment  was  brought  down  for  trial  in 
that  year;  the  jury  disagreed,  and  no  further  proceedings  at  law 
took  place.  Both  Robert  and  his  son  Robert  Henry  insisted  on  the 
trial,  and  admitted  in  the  cause,  that  Robert  P.  Persse  had  died 
intestate.  The  plaintiffs  in  the  cause  having  declined  to  submit  to 
the  Master  a  conveyance  to  carry  the  decree  of  the  Lords  into 
execution,  matters  so  remained  until  the  death  of  Robert  Persse  in 
January  1860 ;  on  that  event  the  right  of  Dudley  Persse  accrued  in 
possession,  and  there  was  a  bill  filed  by  him,  which  was  afterwards 
amended,  and  George  Persse,  who  had  claimed  the  estate  as  devisee, 
was  made  a  defendant. 

By  the  bill  and  proceedings  in  this  cause,  it  now  appears  that 
three  deeds  had  been  executed — one  dated  the  28th  of  May  1840, 
and  the  others  the  2nd  of  January'  1841.  By  the  first  of  these 
deeds  Robert  Persse  conveyed,  or  purported  to  convey,  to  his  son 
Robert  Henry  the  Castleboy  estate,  in  consideration  of  an  annuity 
of  £400.  The  other  two  deeds  are  made  between  Robert  Henry 
and  Greorge  Persse,  for  the  professed  purpose  of  executing  a  com- 
promise between  Robert  Henry,  who  had  then  become  seised  of  his 
father's  (Robert)  estate,  and  George,  the  alleged  devisee  of  Robert 
Parsons  Persse.  By  one  of  them,  George  releases  all  his  right  in 
the  Castleboy  estate,  save  three  denomioations,  to  Robert  Henry ; 
and  by  the  other,  Robert  Henry  conveys  to  George  the  three  deno- 
minations, and  grants  all  the  others  to  him  for  a  term  of  1000 
years,  in  order  to  supply  the  deficiency  in  value  of  the  three  deno- 
minations, if  it  fell  short  of  its  then  estimate. 
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Two  questions  have  been  submitted  to  me  on  this  state  of  fiacts  r 
the  first,  whether  I  can  now  decree  the  execution  of  a  conveyance  Xxy 
carry  into  effect  the  Lords'  decree,  the  plaintiffs  having  declined  to 
have  it  executed,  by  omitting  to  have  a  draft  laid  before  the  Master,, 
as  they  had  a  right,  and  are  therefore  said  to  have  been  bound  to  do. 
By  this  omission  it  is  contended  they  have  waived  their  rights  and 
that  they  cannot  have  relief  in  this  suit.  This  objection,  I  confess,, 
appeared  to  me  to  be  of  a  very  serious  character  before  I  was  exactly 
informed  of  the  facts.  I  am  now,  however,  satisfied  that  it  is  not  well 
founded.  The  object  of  the  plaintiffs'  suit  was  to  have  a  legal  con- 
veyance executed  by  the  proper  parties,  and  for  that  purpose  it  was 
essential  that  the  person  who  had  the  legal  estate  should  be  a  party 
to  and  obliged  to  execute  it.  The  first  matter  to  be  ascertained  was, 
in  whom  it  was  vested.  Now,  as  to  this,  the  reply  is  simple.  When 
the  Lords  made  their  order  on  the  7th  of  May  1840,  Robert  was  tenant 
for  life,  with  remainder  in  fee  to  Robert  Henry,  under  the  deed  of 
1830.  By  the  deed  of  the  28th  of  May  1840,  Robert  Henry  became 
seised  of  his  father's  estate  for  life.  K  matters  had  been  allowed  ta 
remain  so,  the  deed  and  proper  parties  could  have  been  easily  ar- 
ranged, for  Robert  Henry  had  the  whole  legal  estate ;  but  the  deeds 
of  January  1841,  which  Robert  Henry  executed,  totally  disabled  him 
to  execute  the  decree,  that  is,  to  convey  the  legal  estate ;  for  by  ^e 
deed  of  the  2nd  of  January  1841,  in  which  he  was  a  granting  party, 
he  had  conveyed  three  denominations  to  George  in  fee  absolutely, 
and  the  remainder  to  him  for  1000  years:  so  that,  in  1843,  had  the 
plaintiffs  t^en  a  conveyance  from  Robert  Henry,  it  would  have 
given  them  nothing  in  the  three  denominations,  and  in  the  rest  only 
iui  estate  subject  to  the  trusts  of  the  term  of  1000  years.  Such  a 
conveyance,  it  is  plain,  could  not  have  effectuated  their  right  as 
established  by  the  decree ;  and  while  Robert  Persse  the  tenant  for  life 
lived,  the  same  mode  of  evading  the  execution  of  the  decree,  which 
had  been  resorted  to  successfully  in  January  1841,  would  have  been 
open  to  the  defendants,  who  could,  from  time  to  time,  have  shifted 
the  legal  estate,  and  occasioned  the  necessity  for  filing  bill  after  \aSL 
to  bind  the  legal  owner  by,  and  compel  him  to  execute,  the  trust 
The  justification  therefore  of  the  course  adopted  by  the  plaintiffs  in 
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the  cause,  and  of  their  omission  to  have  a  deed  executed,  to  effec- 
tuate the  decree,  is  found  in  the  conduct  of  the  defendants,  who 
make  the  ohjection,  and  who,  by  their  own  act,  baffled  and  frus- 
trated the  decree,  designedly  and  unjustly,  which  it  was  their  duty 
to  have  effectuated. 

This  is  the  substantial  answer  to  the  objection.  That  of  form, 
founded  on  the  supposed  waiver  of  their  right,  arising  firom  the 
same  cause,  admits  of  this  answer,  that  though  they  did  not  avail 
themselves  of  the  right  to  have  a  deed  settled  and  executed,  they 
did  not  thereby  forfeit  the  benefit  of  the  Lords'  decree,  which  de- 
clared their  right,  and  for  ever  bound  the  estate  of  Castleboy'by 
the  trusts  of  the  deed  of  covenant  of  1827. 

The  next  objection  to  the  relief  sought  by  this  bill  is  founded 
on  the  will  of  Robert  P.  Persse,  which  is  proved  in  the  cause,  and 
by  which  the  estate  was  devised  to  Greorge  Persse ;  the  effect  of 
which  was  to  prevent  the  descent  to  Robert,  and  take  away  the 
whole  basis  of  the  articles  of  1827,  which,  as  well  as  all  the  rights 
and  estates  thereby  contracted  for,  were  contingent  on  the  succession 
of  Robert,  as  heir-at-law  to  the  Castleboy  estate.  It  has  been  con- 
tended by  Robert  Henry  and  George  Persse,  that  no  decree  can 
be  made  until  the  invalidity  of  that  will  is  established  by  the 
verdict  of  a  jury.  In  my  opinion,  this  will,  whether  valid,  or,  as 
Robert  Henry  contended,  revoked,  forms  no  defence  against  tlie 
right  of  the  plaintiff  to  have  the  decree  executed  by  those  defend- 
ants. 

It  is  now  established  that  the  articles  of  1827  bound  Robert 
Persse,  who  became  a  trustee  of  the  estate,  which,  by  the  admission 
of  all  the  parties  in  the  cause,  and  the  assumption  of  the  decree, 
descended  in  1829  to  Robert,  as  heir  of  the  lunatic  It  is  further 
established,  that  the  deed  of  1830,  which  conveyed  to  Robert  Henry 
an  estate  in  fee  in  remainder  after  the  estate  for  life  to  Robert  his 
father,  was  fraudulent  and  void,  and  that  Robert  Henry  became  a 
trustee  of  that  estate  for  the  plaintiffs,  claiming  as  purchasers  under 
the  articles  of  1827,  and  was  bound  by  the  decree  of  May  1840  to 
execute  a  deed  to  carry  these  articles  into  execution.  Being  thus 
bound,  he  took  the  conveyance  from  his  father,  on  the  26th  of  May 
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1840,  even  then  accepting  a  title  from  him  as  heir.  This  deed 
having  given  him  the  life  estate  of  his  father,  he  subsequently,  on 
the  2nd  of  January  1841,  executes  the  two  deeds  already  adverted 
to.  It  is  worthy  of  observation  that  Robert  Henry  does  not  accept 
a  grant  from  George  of  the  denominations  of  which  he  was  to- 
remain  seised ;  but  that  on  the  other  hand,  he  conveys  to  Greorge 
the  three  denominations  which  were  to  become  his,  and  grants  to 
George  the  indemnity  term  of  1000  years.  It  is  obvious,  there- 
fore, that  the  parties,  in  framing  this  deed,  were  acting  on  the 
assumption  that  the  title  by  descent  was  that  with  which  they 
were  dealing  as  the  only  real  subject-matter  of  conveyance,  and 
that  it  was  to  that  title  exclusively  that  they  ascribed  the  actual 
seisin  and  possession  of  the  estates.  On  the  other  hand,  when 
the  title  of  the  devisee  was  dealt  with,  it  was  treated,  as  it  was,  as 
a  claim  by  a  party  who  had  no  right  to  deal  with  the  possession. 
In  fact  and  in  law,  Robert  had  entered  and  become  seised  as  heir 
of  the  lunatic.  This  seisin  was  as  a  trustee  subject  to  his  own 
use  for  life,  and  this  he  transferred  to  his  son,  who  thus  became^ 
as  he  was  himself,  trustee.  The  conveyance  and  grant  to  George, 
with  notice  of  this  trust,  both  actual  and  constructive,*  made 
George  also  a  trustee,  putting  him  as  to  all  he  took  in  the  same 
position  •  as  Robert  Henry  himself.  The  very  estate  which  George 
so  acquired,  and  which,  by  acceptance  from  Robert  Henry,  he 
admitted  his  right  to  grant,  was  the  estate  which  had  descended^ 
and  which  was  bound  by  the  trusts  of  the  articles  of  1827- 

The  case  therefore  of  Robert  Henry  has  this  peculiarity,  that  it 
is  that  of  a  trustee,  not  setting  up  and  claiming  a  title  paramount 
to  his  title  as  trustee,  but  setting  up  a  release  of  a  contested  claim, 
the  consideration  for  which  was  his  grant  (in  violation  of  his 
trust)  to  the  claimant  of  a  portion  of  the  trust  estates.  How  is 
it  possible  to  maintain  such  a  dealing,  to  the  total  subversion  of 
rights  established  by  a  decree  of  a  Court  of  Justice,  through  the  un- 
doubted agency  and  for  the  benefit  of  the  person  who  was,  in  the 
view  of  this  Court,  the  protector  of  those  rights  ?  If  this  device 
and  contrivance  succeed,  then  without  investigation,  trial,  or  even 
notice  to  the  parties,  this  decree  will  have  been  rendered  nuga^ 
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toiy  and  abortiTe,  and  the  plaintiffs  will  have  been  deprived 
hj  then*  own  trustee  of  part  of  the  estate,  and  of  the  rest  bj  a 
stranger,  to  whom  their  trastee  betrays  their  possession ;  that  trus- 
tee having,  np  to  the  time  when  he  thus  acted,  denied  and  impugned 
the  title  which  he  thus  recognises  and  deals  for.  If  there  were 
no  authority  to  govern  the  decision  of  a  case  involving  such 
consequences  as  must  result  from  the  success  of  the  contrivance 
which  has  been  resorted  to  and  adopted  in  this  case,  its  very 
dishonesty  must  have  been  fatal  to  it  in  any  Court  of  Justice. 

But  fortunately  in  all  its  parts,  and  in  every  aspect  of  it,  it 
is  met  and  condemned  by  fixed  and  settled  principles  of  law: — 
first,  the  release  of  George,  can  only  operate  to  confirm  the  estate 
of  Robert  Henry;  and  as  that  was  an  estate  held  by  him  in 
trust,  the  release,  instead  of  achieving  the  intended  fraud,  operates 
to  confirm  the  estate  of  which  he  was  in  the  actual  seisin  as 
grantee  of  the  heir  of  Robert  P.  Persse  the  lunatic.  In  the  position 
in  which  Robert  Henry  and  Greorge  stood,  if  the  latter  had  a 
right  he  was  dis-seised,  and  his  release  discharged  the  estate  from 
the  right  of  the  releasor,  and  so  operated  not  only  to  confirm 
Robert  Henry's  estate  for  the  life  of  his  father,  but  also  all  the 
uses  to  which  the  lands  were  to  enure  on  his  death,  by  virtue 
of  the  articles  of  1827. 

In  Littleton,  sec.  621,  the  law  is  thus  stated: — ^'Also  if  my 
disseisor  maketh  a  lease  for  life,  the  remainder  over  in  feci,  if  I  ip- 
lease  to  the  tenant  for  life,  this  shall  ^ure  to  him  in  the  remi^n^er. 
But  if  I  confirm  the  estate  of  the  tenant  for  tearme  of  life,  yet  ^fter 
his  decease  I  may  well  enter,  because  nothing  is  confirmed  but  the 
estate  of  the  tenant  for  life,  so  that  after  his  decease  I  may  enter. 
But  when  I  release  all  my  tight  to  the  tenant  for  life,  this  shall 
enure  to  him  in  the  remainder  or  in  the  reversion,  because  all  ihy 
right  is  gone  by  such  release.'' 

That  the  release  of  George  Persse  to  Robert  Henry  could  only 
operate  as  a  discharge,  and  not  as  a  conveyance,  is  very  plainly 
proved  by  the  passages  cited  from  Co.  Lit^  p.  369>  a.    The  law  on 
this  subject  is  most  clearly  and  explicitly  expounded  by  Lord  Redes- 
rot.  3.  27 
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dale,  in  the  case  of  Saunders  v.  Lord  Annesley  (a).  He  saya, 
p.  105: — ''A  coDveyance  by  a  person  out  of  possession  can  only 
operate  as  a  release,  and  if  made  to  a  stranger,  where  there  is  no 
privity,  it  can  operate  nothing/'  In  p.  98  he  says :- — "  Whenever 
a  person  comes  to  the  possession  either  by  judgment  of  law  or  by 
his  own  agreement,  and  holds  that  possession,  he,  and  all  who 
claim  under  him,  most  hold  it  according  to  his  right  to  the  pos- 
session, and  cannot  qualify  it  by  any  Other  right."  The  applicatiofi 
of  this  in  the  preseiit  case  is  very  obvious.  Robert  was  tenant 
for  life,  with  remainder,  to  the  persons  claiming  under  iJie  articles 
of  1827,  as  purchasers  for  valuable  consideration  from  him.  This 
estate  he  conveyed  to  his  son,  who  w&s  bound  to  hold  it  as  his 
father  WES,  and  could  neither  alter  nor  qualify  it, 'to  the  preju- 
dice of  the  purchasers  in  remainder. 

The  law  to  the  same  effect  is  further  laid  down  in  p.  103,  in 
terkis  peculiarly  applicable  to  the  position,  right  and  obligations 
of  all  the  parties  in  this  transaction.  Lord  Redesdale  says,  *'  When 
possession  is  gained  under  a  contract  by  a  person  having  a  right 
(and  this,  it  is  to  be  observed,  was  the  condition  of  George  Persse), 
he  can  only  have  it  such  as  the  person  has  it  from  whom  he 
obtains  possession,  and  is  bound  to  accept  the  possession  according 
to  that  right"  (that  is,  George  had  it  as  Robert  Henry  and  Ro- 
bert hlid  had  it,  Itnd  was  bound  by  the  right  of  the  persons  in 
remainder);  and  the  passage  concludes  by  assigning  the  reason, 
'^and  that,  because  a(ccordSiig  to  the  expression  in  llie  books, 
it  wito  his  folfy  to  take  possessi^ta  in  sudi  a  manner,  instead  of 
recovering 'it  by  lawM  means." 

This,  he  say's,  is  the  language  of  the  law;  iund  I  may  add, 
that  if  G^eorge  has  eitin'guished  his  title'  as  devisee,  and  ren- 
dered its  Operation  difficult  or  impossible,  he  is  the  author  of 
his  own  injury.  Legal  rights  must  be  assorted  by  legal -means; 
it  is  palpable  in  this  case  that  the  meatis  were  as  illegal  as  the 
design  was  collusive,  and  that  that  design  was  to  evade  the  ex- 
ecution of  the  decree  of  the  House  of  Lords,  by  repeating  the 
same  experiment  which  had  been  practised  in  1830,  and  which 
that  decree  had  pronounced  to  have  been  fraudulent  and  void, 
(a)  2  SdL.  &  Lef.  73. 
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THE  QUEEN  v.  GUINNESS .♦ 

(Petty-hag  Side) 

t 

The  recognizance  in  this  caise  w#fl.  entered  into  by  Rkhtrd  Samuel  The  Crown  is 

not  bound  bj 

Guinnessy  as  receiver  in  a  cause  pending  in  the  equity  side  of  the  the    Bankers' 

Acts,  3d  (?.  2, 

Court,  and  was  in  the  usual  form.     The  following  are  the  mi^t^rial  c.  14(/r.),and 

pleas  put  in  to  the  ictre  facias  issued  upon  it : —  (Yrj  .*  and 

First  plea^«  And  the  said  R.  S.  Guinness,  by,  Ac,  comes  and  ^^ctionL?^ 

says,  that  our  Lady  the  Queen  ought  not  to  have  execution  for  J^^^crown 

the  sum  of  £4500  in  the  said  writ  of  seirs  facias  mentioned,  because  ^®^*   proper, 

•^  and  one  upon 

he  saith  that  heretofore  and  before  the  issuine  of  the  said  writ,  be  ^^?^  of  a  re- 

°  ceivcr  8  recoff- 

was  a  banker  within  the  true  intent  and  meaning  of  the  statutable  nizance,  whidi 

is  c^xecnted  for 
enactments  made  and  in  force  concerning  bankers  in  Ireland ;  and  the  benefit  of 

being  such  banker,  he  the  said  defendant  stopped  payment,  hereto-  and  is  in  i^ 
fore,  to  wit,  <&c. ;  and  the  said  defendant  further  saith,  that  the  said  betweeT^. 
sam  of  £4500  was  a  debt  contracted  a^d  owing  by  him  before  he  ^^  parties, 
stopped  payment ;  and  that  the  caose  of  action,  &c.,  accrued  before 
such  time  as  he  stopped  payment,  to  wit,  <&c. ;  and  of  this,"  &c. 

Second  plea — ExecuHo  nony  Sfc. — *^  Because  the  said  R.  S.  Guin- 
ness saith,  that  the  said  recognizance  was  taken  and  acknowledged 
fpr  the  security  of  the  parties  in  a  certain  cause  instituted  and  then 
pending  in  the  High  Court  of  Chancery  of  our  Lady,  &c^  and 
wherein  T.  H.  F.  and  W.  C.  were  plaintiffs,  and  H.  L.  was  defend- 
ant, and  was  not  taken  or  acknowledged  for  any  debt  due  to  our 
said  Lady,  to  secure  the  payment  of  any  public  debt,  or  the  per- 
formance of  any  public  duty  $  and  the  said  R.  S.  Guinness  further 
saith,  that  after  the  taking  and  acknowledging  of  the  said  recogni- 
zance, and  after  the  enrolment  of  the  sam.e,  &c*,  and  after  the  said 
sum  of  £4500  became  due  and  payable,  and  after  the  cause  of  action 
accrued  to  our  said  Lady,  to  wit,  upon,  &c^  he  the  said  R.  S.  Guin- 
ness, being  a  banker  within  the  true  intent  and  meaning  of  the 

*  Ex  relatione  ALrRED  M*Fablamd,  Esq. 
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1853.        statutable  enactments  made  and  then  in  force  concerning  bankers  in 

^     ^^"^1-     Ireland,  stopped  payment ;  and  the  said  R.  S.  Guinness  farther  saith 

THE   QUEEN  ^j^^^  ^^  causc  of  actiou  in,  &c.,  accrued  to  our  said  Ladj  before  he 

GUINNESS,    stopped  payment  as  a  banker,  as  aforesaid,  to  wit,  &c.;  and  of 

Third  plea — ExecuHo  non. — "  Because  that  heretofore,  to  wit, 
before  the  issuing  of  the  said  writ,  he  the  said  R.  S.  Guinness  was 
a  banker  within  the  true  intent,  &c.  (as  in  the  first  plea),  and  did 
use,  exercise  and  carry  on  the  trade  and  business  of  a  banker, 
according  to  the  provisions  of  the  said  enactments,  to  wit,  at,  &c.; 
and  the  said  R.  S.  Guinness  further  saith,  that  being  such  banker,  he 
stopped  payment  heretofore,  <&c.,  to  wit,  &c. ;  and  that  according  to 
the  provisions  of  a  certain  Act  of  Parliament,  &c  (the  33rd  G.  % 
c.  14  (/r.),  and  of  a  certain  other  Act,  &c.  (the  40th  G.  3,  c.  22  (Jr.), 
£.  B.  and  S.  Y.  were  approved  of  ais  trustees  by  the  majority  in 
Talue  of  the  creditors  of  the  said  R.  S.  Guinness,  heretofore,  to  wit, 
on,  &c. ;  and  the  said  R.  S.  Guinness  farther  saith  that  he  did, 
within  three  calendar  months  after  he  so  stopped  payment,  to  wit, 
on,  &c.,  by  certain  indentures^  &c.,  vest  his  whole  real  and  personal 
estate  in  the  said  E.  B.  and  S.  Y.,  as  trustees  for  the  payment  of  aU 
the  debts  that  were  or  should  be  due  by  him  at  the  time  of  the 
execution  of  the  said  deeds.  And  the  said  R.  S.  Guinness  farther 
saith,  that  the  said  £.  B.  and  S.  Y.,  afterwards,  to  wit,  &c.,  in  writing 
under  their  hands  and  seals,  certified  to  the  Right  Hon.  Mazdsbe 
Brady,  being  the  Lord  Chancellor  of  Ireland,  that  the  said  R.  S. 
Guinness  in  all  things  conformed  himself  to  the  directions  of  the  said 
Act  of,  &c.  (the  3drd  G.  2) ;  and  that  the  said  certificate  was  after- 
wards, to  wit,  &c.,  laid  before  the  said  Lord  High  Chancellor,  and 
was  allowed  and  confirmed  by  him,  according  to  the  form  of  the  sta- 
tute, <S£C. ;  and  the  said  R.  S.  Guinness  further  saith,  that  he  did,  &C., 
on,  &C.,  duly  make  oatlr  that  such  certificate  was  obtained  fairly  and 
without  fraud,  &c. ;  and  that  afterwards,  to  wit,  &c.,  and  on  divers 
days  between,  &c.,  two  parts  in  three  in  number  and  value  of  his  cre- 
ditors, who  were  such  for  not  less  thau.  £20  respectively,  and  who' 
proved  their  debts  before  the  said  E.  B.  and  S.  Y.,  signed  the  said 
certificate,  and  testified  their  consent  to  the  allowance  of  such  eerti- 
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Hcate  by  the  said.  Right  Hod.  Mazcbbs  Bbadt  ;  and  the  said  R.  S. 
Guinness  farther  saith,  that  the  cause  of  action,  &c.,  accrued,  &c., 
before  the  time  that  he  stopped  payment,  to  wit,  &c. ;  and  this,  &c., 
wherefore,"  &c. 

To  the  first  and  second  of  the  above  pleas  the  Crown  demurred 
generally,  and  also  assigned  certain  causes  of  special  demurrer ;  but 
neither  the  argument  of  Counsel  nor  the  judgment  of  the  Court 
turned  upon  the  latter ;  and  to  the  third  plea  a  general  demurrer, 
«imply,  was  put  in. 


1853. 
Chancery. 

THE    QUEEN 

V, 

OU1NME88. 

Stat9m€ht* 


Mr.  S.  Ferguson  (with  whom  was  Mr.  F.  Fitzgerald),  for  the 
plaintiff,  in  support  of  the  demurrers. 

The  substantial  question  is,  whether  the  Crown  is  bound  by  the      Argumem. 
33  Cr.  2,  c.  14,*  and  the  40  G,  3,  c.  22.t    We  say  that  it  is 
not ;  but  the  defendant  contends  that  it  is ;  and  that  is  the  defence 


*  By  this  statute  (of  1759),  after  reciting  that  '*  the  trade  and  mannfactores 
of  this  kingdom  are  iu  a  great  measure  carried  on  and  supported  by  the  means 
of  promissoiy  notes  and  accountable  receipts  given  hy  bankers;  and  the  credit 
of  such  bankers  and  the  currency  of  their  notes  wHl  be  promoted  by  giving  a 
more  effectual  security  to  the  creditors  of  such  bankers  than  they  have  at 
present;**  and  repealing  the  prior  Act  of  8  G.  1,  c  14,  as  to  bankers  and  their 
-creditors— it  is  enacted  (section  7),  "  That  the  persons  of  all  bankers  who  shall 
hare  stopped  payment  at  any  time  between  the  Ist  day  of"  the  then  Session  of 
Parliament  and  the  15th  of  April  1766,  and  who  at  any  time  between  the  former 
•date  and  the  1st  of  June  1760,  '*  shall  vest  his  whole  real  and  personal  estate,  or 
a  sufficient  part  thereof,  in  one  or  more  trustees,  for  the  payment  of  all  their 
debts,  and  for  defraying  the  expenses  of  executing  that  trust,  shall  be  free  from 
all  arrests  and  executions  at  the  suit  of  any  of  his  creditors,  until  the  5th  day  of 
March  1762,"  Ac 

Section  8. — "  And  be  it  further  enacted,  that  from  and  immediately  after  the 
time  that  any  banker  shall  abscond  or  conceal  himself  frt>m  his  creditors,  or  stop 
payment,  or. die,  all  the  real  estate,  whether  for  lives,  in  fee-simple,  or  fee-taU, 
and  all  the  personal  estate,  credits  and  effects  whatsoever,  either  in  law  or  equity, 
of  which  such  banker  shall  be  seised,  possessed  of,  or  entitled  unto,  at  the  time 
of  his  death,  or  stopping  payment,  or  absconding,  or  concealing  himself  from  his 
creditors,  shall  be  liable  and  subject  to  the  payment  of  all  and  every  ki$  debts,  of 
what  nature  or  hind  soever  the  same  be,  without  any  regard  to  priority  or  preference 
in  point  of  payment,  other  than  and  except  such  debts  and  incumbrances  as  such 
banker  had  contracted  before  he  became  a  banker,  or  shall  contract  before  he 
becomes  a  banker,  and  other  than  and  except  such  debts  and  incumbrances  as 
shall  be  secured  by  deeds  or  conveyances  registered  "  as  prescribed  by  the  second 
section,  which  **  shall  have  the  same  force  and  effect,  priority  and  preference, 
as  if  this  Act  had  not  been  made." 

t  See  following  page. 
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which  he  has  raised  in  yarious  forms  by  the  first,  second  and  third 
pleas.    If  the  Crown  be  bound  by  these  Acts,  the  defendant  will  be 

THE    QUfiEN 

^^  entitled  to  judgment  on  some  or  one  of  those  pleas.    The  question 

GUINNESS.      

Argument,  Section  10. — '*  Provided  always,  that  where  any  banker  or  banken  .   .  •  diall 

hereafter  stop  payment .  .  .  and  shall,  within  three  calendar  months  next  after  sndi 
stopping  of  payment,  by  any  deed  or  deeds,  Test,  or  have  vested  his  or  their  whole 
real  and  personal  estates,  or  so  much  of  his  or  their  real  and  personal  estates  aa 
shall  be  sufficient  to  pay  all  the  debts  that  such  banker  or  bankers  owed,  or  shall 
owe  at  the  time  of  the  execution  of  such  deed  or  deeds,  and  to  defray  all  the 
expenses  of  executing  the  trust  or  trusts  of  such  deed  or  deeds,  in  one  or  mote 
trustee  or  trustees,  for  the  payment  of  all  the  debts  that  were  or  shall  be  dne  at 
the  time  of  the  execution  of  such  deed  or  deeds,  to  the  bank  or  other  creditors  of 
such  banker  or  bankers,  such  deed  or  deeds  shall  be  vaHd  aad  effectual  to  all 
intents  and  purposes ;  and  that  the  estates  real  and  personal  granted,  or  to  be 
granted  by  such  deed  or  deeds,  shall  be  and  stand  vested  in  such  trustee  or  trus- 
tees, his  or  their  heirs,  executors  and  administrators,  according  to  the  several 
estates,  rights  and  interests  of  such  banker  or  bankers,  freed  and  discharged  ^f 
and  from  hie  or  their  debts  ;  such  debts  only  excepted  as  are  by  this  Act  entitled 
to  a  preference  before  other  debts."  There  follows  a  clause  declaring  that  pur- 
chasers from  the  trustees  shall  hold  "  fi«ed  and  discharged  from  any  daim  est 
.  demand  of  any  creditor  or  creditors  of  such  banker  or  bankers,  except  as  afore- 
said." 

t  This  Act  (of  1800),  after  reciting  the  previous  one  of  83  Cr.  2,  c.  14,  ss. 
7  &  8,  and  that  no  provision  was  made  thereby  for  the  security  of  the  persons  of 
such  bankers  as  should  after  the  said  6th  day  of  March  1702  stop  payment,  and 
vest  their  real  and  personal  estates,  as  aforesaid,  from  arrests,  enacted  (section  1), ' 
^  Iliat  all  and  every  banker  or  bankers  who  has  ot  have  stopped  payment  since  the 
1st  day  of  April  1793,  or  who^  shall  at  any  time  hereafter  stop  payment,  and  irhQ 
has,  have,  or  shall  have  vested  his  or  their  whole  real  and  personal  estates,  or  a 
sufficient  part  thereof,  in  one  or  more  trustee  or  trustees,  for  the  payment  of  aS 
his  or  their  debts,  and  for  defraying  the  expenses  of  executing  tiiat  trust,  pursuant 
to  the  said  in  part  recited  Act,  zhaU  he  from  thenceforth  for  ever  hereafter  free 
from  all  arrests  and  executions  at  the  suit  of  any  of  his  or  their  creditors,  and  of 
and  from  all  the  debts  contracted  and  owing  by  such  hanker  or  hankers,  at  the  time 
he  or  they  stopped  or  shall  stop  payment ;  and  in  case  any  such  banker  shall  after-  ' 
wards  be  arrested,  prosecuted,  or  impeached  for  any  debt  due  before  such  time  as 
he  or  they  stopped  or  shall  stop  payment,  such  banker  shall  be  discharged  upon 
common  bail,  and  shall  and  may  plead  in  general  that  the  cause  of  such  action  or 
suit  did  accrue  before  such  time  as  he  stopped  payment,  and  m/oy  give  this  Act  and 
the  special  matter  in  evidence ;  and  the  certificate  of  such  bankers  conforming, 
and  the  allowance  thereof^  according  to  the  directions  of  this  Act,  shall  be,  and 
shall  be  allowed  to  be,  sufficient  evidence  of  hia  having  been  a  banker  and  his 
stopping  payment,  and  a  verdict  shall  thereupon  pass  for  the  defendant,  unless 
the  plaintiff  in  such  action  shall  prove  that  the  said  certificate  was  obtained  unfiuily 
and  by  fraud ;  provided  tiiat  such  banker  shall  not  be  entitied  to  the  benefit  allowed 
by  this  Act,  unless  tiie  trustees  in  such  deed  named,  or  the  major  part  of  them, 
shall,  in  writing  xmder  thor  hands  and  seals,  certify  to  the  Lord  Chancellor,  or 
Lord  Keeper,  or  Commissioners  for  the  custody  of  the  Great  Seal  of  Ireland  for 
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of  form  is  therefore  hnmateriaL    As  to  the  malB  considerations,        1863. 
however,  it  is  a  mle  that  Acts  of  Parliament  which  divest  the  Eang     > , ^ 

-  .  .    ,         .  1  •         .  ■■  .  1    THE    QUEEN 

of  any  prerogative,  right,  title,  estate  or  interest,  do  not  m  general  ^ 

extend  to  or  hind  him,  unless  there  be  express  words  to  that  e£fbct :     guinness. 

19  Fiji.  Abr.  SUU,,  E,  10;  Bat.  Abr.  Prerog.,  E,  5 ;  Com.  Dig.     A^^i^. 

Pari.  R.J  8.     In  the  Bankers'  Acts  there  are  no  s«ch  words. 

The  exceptions  to  the  mle  are,  that  the  Crown  is  impliedly  bopnd 

by  statutes  passed  for  the  public  good — the  relief  of  the  XK)or,  the 

general    advancement  of   kaming,  religion  and    justice ;   or  to 

prevent  fraud,  iEnjury  or  wrong :  Ibid  ;  Chi$t^  on  Prerog.y  p.  883. 

The  present  case  does  not  come  within  any  ci  these  exceptions. 

The  Queen  v.  O^Donneil  (a),  and  the  oases  mentioned  there,  have 

decided  that  the  Crown  is  not  boood  by  the  Bankruptcy  Acts, 

although  made  for  the  general  benefit  of  trade :  a  fortiori^  then,  it 

is  not  bound  by  Acts  like  those  relating  to  bankers,  which  have 

been  passed  for  the  benefit  of  persons  engaged  in  a  particnlar 

business.    In  the  Insolvent  Debtors  Act  (1  <&  2  6.  4,  c.  69,  s.  48), 

the  Crown  is  expressly  referred  to,  and  on  that  account  has  been 

held  to  be  bound  by  that  and  a  previous  section  (36). 

Mr.  Hiekey  and  Mr.  Hamilion  Smytke,  for  the  defendant. 
The  Crown  would  be  bound,  even  were  the  debt  mentioned  in  the 
scire  facias  a  Crown  debt  proper ;  still  more  so  in  a  case  such  as 


fhe  time  bdng,  ih&t  gndi  banker  or  bankers  hath  or  have  in  all  things  oonformed 
himself  or  fhemselyes  aooording  to  the  directions  of  the  said  Act  of  23  G.  2 ; 
which  said  certificate  shall  be  laid  before  the  Lord  High  Chancellor,  &c.,  in 
order  for  the  allowing  and  confirming  the  same ;  and  unless  such  banker  make 
oath,  or  (being  of  the  people  called  Qoakers)  solenmly  affirm  in  writing  tiiat- 
snch  certificate  waa  obtained  fairly  and  without  fraud ;  and  unless  two  parts  in 
three  in  number  and  value  of  the  creditors  of  such  banker  or  bankers,  who  shall 
be  creditors  for  not  less  than  £90  respeetively,  and  who  shall  hare  proved  their 
debts  before  such  trustees,  or  some  other  person  bj  them  respectiyely  duly  autho- 
rised thereto,  shall  sign  such  certificate,  and  testify  their  consent  to  such  allowance 
and  certificate." 

The  second  section  provides  for  the  discl^rge  ftcm  custody  of  any  banker  who 
diall  have  obtained  and. procured  the  allowance  and  confirmation  of  such  certi- 
ficate, but  who  "  shall  be  taken  in  execution  or  detained  in  prison  on  account  of 
any  debt  due  or  owing  before  he  stopped  payment,  by  reason  that  judgment  was 
obtained  before  such  certificate  was  allowed  and  confirmed." 

(a)  6Ir.  Eq.  Bep.  639;  S.  C,  1  J.  &  L.  271. 
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the  present,  which  is  of  a  private  nature  (between  subject  and  sub- 


THE  QU££N  jcct),  and  in  which,  so  far  as  the  Sovereign  is  concerned,  nothing  but 

V. 


GUINNESS. 

Argument* 


the  name  is  involved. 

No  doubt,  it  is  a  general  rule  that  the  Crown  is  not  bound  by  a 
statute,  unless  it  be  expressly  named ;  but  the  instances  which  are 
adduced  in  the  books  as  exceptions  open  the  door  to  great  latitude 
of  construction,  and  (to  say  the  least)  leave  the  rights  of  the  Crown 
in  a  very  unsettled  state  {Dwarris^  p.  524).  The  authorities  that 
support  the  rule  are  mostly  taken  from  times  in  which  the  prero- 
gative was  highly  favored;  and  the  first  decision  on  the  subject 
with  respect  to  bankrupts  is  one  in  which  the  Excise  was  con- 
cemed :  Rex  v.  Pixley  {a).  The  earlier  cases  on  the  general 
principle,  are  collected  in  Willion  v.  Berkley  {b)  ;  and  at  most  they 
amount  to  this,  that  the  Crown's  prerogative,  estate,  right  or  title, 
shall  not  be  barred  by  general  words  in  a  statute.  In  the  Mag- 
dalene College  case  (c),  the  Crown  was  held  to  be  included  in  the 
words  "any  person  or  persons,  bodies  politic  or  corporate;"  and 
it  was  there  said,  that  "  the  office  of  the  Judge  is  to  make  such 
construction  as  will  suppress  the  mischief  and  advance  the  remedy, 
and  to  suppress  all  evasions  for  the  continuance  of  the  mischief ; 
and  such,  by  way,  shall  never  be  left  open  by  construction,  although 
it  be  for  the  King's  benefit"  (<0*  Accordingly,  in  later  instances 
the  claim  is  only  asserted  thus — XhdX  the  King  shaU  not  be  divested 
of  any  of  his  prerogatives  but  by  plain  and  express  words  for  that 
purpose ;  though  all  his  other  rights  are  no  more  favored  in  law 
than  the  rights  of  his  subjects :  Rex  v.  Archbishop  of  Armagh  {e). 
The  sensible  conclusion  seems  to  be  that,  in  the  absence  of  those 
dear  expressions,  the  Sovereign  may  be  precluded  of  such  inferior 
claims  as  might  belong  indifferently  to  him  or  to  a  subject  (as  the 
title  to  an  advowson  or  to  a  4anded  estate),  but  not  stripped  of  any 
part  of  his  ancient  prerogative,  nor  of  those  rights  which  are  incom- 
municable, and  are  appropriated  to  him  as  essential  to  his  regal 
capacity :  Dwarris  on  Stat,,  p.  524,  citing  Wooddeson's  Lectures^ 
pp.  31,  32.     And  any  claim  that  the  Crown  could  possibly  have  on 


(a)  Bim.  202. 
(e)  U  Co.  66&. 


(0  8  Mod.  S. 


(6)  Plow.  223. 
(rf)  11  Co.  71  A. 
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foot  of  a  recognizance  like  the  one  now  before  us,  is  at  best  an  1853. 
inferior  one— it  might  well  be  denied  to  it,  without  at  all  striking  ^^^^y^\ 
at  its  ancient  prerogative,  or  the  rights  last  referred  to.  Moreover,  ^^"  QUBen 
the  33  6.  2,  c.  14,  and  the  40  G.  3,  c.  22,  come  clearly  (as  we  sub-  guinkess. 
mit)  within  one  of  the  long-excepted  cases — ^being  Acts  designed  in  Armment 
a  particular  and  marked  way  to  promote  the  public  good.  It  is 
recited  in  the  preamble  of  the  former,  that  the  trade  and  manufac- 
tures of  this  kingdom  were  in  a  great  measure  carried  on  and  sup- 
ported by  means  of  promissory  notes  and  accountable  receipts 
given  by  bankers,  and  that  the  credit  of  such  bankers  and  the  cur- 
rency of  their  notes  would  be  promoted  by  giving  a  more  effectual 
security  to  their  creditors  than  they  then  had.  These  objects, 
therefore,  were  in  part  effectuated  by  the  provisions  of  that  Act ;  and 
the  period  within  which  it  was  to  operate  being  comparatively  brief, 
the  defect  was  remedied  by  the  40  G,  3,  c.  22,  which  extended  to  the 
present  time  the  application  of  those  provisions,  as  well  as  enlarged 
their  scope.  But  what  exactly  do  these  Acts  declare  ?  What  is  their 
effect  ?  Under  the  33  G.  2,  c.  14  (as  thus  extended  in  duration),  the 
person  of  any  banker  who  shall  stop  payment,  and  vest  his  property 
in  trustees,  as  there  directed,  is  declared  to  "  be  free  from  all  arrests 
and  executions  at  the  suit  of  an^  of  his  creditors  ;**  and  that  pro* 
perty,  whether  it  remain  so  vested,  or  have  passed  to  a  purchaser 
from  the  trustees,  is  also  exonerated  ''  of  and  firom  his  debts,"  except 
such  as  he  may  have  contracted  before  he  became  a  banker,  or  are 
secured  by  registered  instruments.  The  40  G.  3,  c.  22,  goes  further 
still ;  for  it  frees  the  banker  "  of  and  from  aU  the  debts  contracted 
and  owing"  by  him  ** at  the  time'*  he  stopped  payment;  and  in 
case  he  should  be  arrested  for  any  such  debt,  directs  his  discharge 
upon  common  bail,  and  empowers  him  to  plead  in  general  terms, 
that  the  cause  of  action  accrued  before  he  stopped  payment,  and  to 
give  that  Act  and  the  special  matter  in  evidence.  Language  could 
not  well  be  more  express — statutory  provisions  could  scarcely  be 
more  pointed,  to  include  a  case  like  the  present. 

It  has  been  sought  to  place  the  Acts  relating  to  bankers  on  the 
same  footing  as  those  referring  to  bankrupts ;  and  it  is  argued  by 
Mr.  FergusoHy  that  because  the  Crown  has  been  held  not  to  be 
VOL.  3.  28 
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bound  by  the  latter,  therefore  it  should  also  be  exempted  from  the 
operation  of  the  former.  Bat  The  Queen  v.  G* Donnelly  and  the 
other  cases  that  have  been  alluded  to  for  this  purpose,  do  not  apply ; 
there  is  no  proper  analogy  between  the  two  codes.  We  have  seen 
what  was  the  design  and  scope  of  the  Bankers  Acts ;  while  the 
bankruptcy  code,  at  least  in  its  earlier  enactments,  both  in  England 
and  Ireland,  so  far  from  tending  to  ^'  the  general  benefit  of  trade," 
must  haye  grievously  discouraged  it :  25  Edio.  3,  c.  23 ;  34  &  35 
J5fcn.8,c.  4;  13^/««.,c.7;  21 /oc.  1,  c.  19 ;  11  &  12  G.  3,c  8C/r.J: 
and  to  give  the  same  construction  to  the  Bankers  Acts  as  to  those 
concerning  bankrupts,  and  thus  exempt  the  Crown  from  the  effect 
of  both,  would  not  be  to  the  relief  of  bankers,  nor  to  construe  as 
remedial  the  Acts  relating  to  them.  The  8  6. 1,  c.  4  (Ir.)y  ss.  1  &  2, 
enjoined  ''all  persons"  to  whom  debts  should  become  due,  to 
proceed  for  their  recovery  within  certain  specified  periods ;  and  in 
The  Queen  v.  Bayjey  (a),  it  was  held  that  this  statute  did  not 
extend  to  Crown  bonds  or  recognizances ;  but  the  7th  section  of  it 
expressly  saves  to  the  King  *'  all  right,  title  and  claim  to  any  lands, 
tenements,  rents,  liens,  mortgages,  recognizances^  debts,  duties  and 
demands  whatsoever,  as  if  the  Act  had  never  been  made."  And  the 
decision  of  Lord  St.  Leonards  in  that  case  was  mainly  rested  on  that 
saving. 

As  to  the  second  ground  of  defence,  should  the  Court  be  of  oinnion 
that  the  Crown  would  not  be  bound  by  the  Bankers  Acts  in  regard  to 
a  Crown  debt  proper,  we  still  contend  that  this  exemption  does  not 
extend  to  a  case  in  which  the  Crown  is  a  mere  nominal  party,  and 
its  name  has  been  made  use  of  for  the  private  purposes  of  a  subject : 
Ex  parte  Usher  (h)  ;  Ex  parte  Dalton  (c)  ;  Reilfy  v.  Murphy  (d) ; 
Tighe  v.  Walsh  (e) ;  Greaves  v.  I^Acastro  (/) ;  St.  John's  College 
V.  Murcott  (g) ;  The  King  v.  De  Caux  (A) ;  Anonymous  (•)  ;  Smith 
V.  Pepper  (A).  In  England,  a  receiver's  recognizance  is  not  executed 

(«)  4  It.  Eq.  Rep.  142.  (6)  1  B.  &  B.  197. 

(c)  2  Moll.  442;  1  Rose,  366. 

id)  San.  A  Sc  488.  («)  3  Ir.  Jnr.  251. 

(/)  Bun.  194.  (^^  7  Tenn  R.  259,  264. 

(A)  2  Price,  17.  (0  1  Law  Rec.,  N.  S..  21. 

(A)  2  Ibid,  21,  24. 
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to  the  Crown  atall,  but  to  the  Master  of  the  Rolls  and  one  of  the        1863. 

Masters  in  ordinary.    True  it  is,  that  in   The  Queen  v.  Bajfleyy     y , — 1^ 

Lord  St.  Leonards  declined  to  apply  the  distinction  for  which  we  ^ 

here  argue ;  but  that  was  because  the  7th  section  of  the  Irish  statute,  guinness. 
on  which  same  was  decided,  preserves  to  the  Crown,  as  has  been  Aripmeni, 
seen,  all  right  and  claim  to  any  recognizances,  debts  and  demands 
whatsoeyer.  Tighe  v.  WaUh  (a)  was  determined  since  The  Queen 
y.  Bayley.  Lastly,  by  the  33  G,  2,  c.  14,  not  only  the  creditors  of 
bankers  who  became  such  before  the  latter  entered  upon  the  banking 
business,  but  also  those  whose  demands  are  founded  upon  registered 
instruments,  are  expressly  exempted  from  its  leyelling  provisions, 
and  the  demands  of  all  such  made  good  to  them  in  their  original 
force,  priority  and  preference.  Had  it,  then,  been  the  intention  of  the 
Legislature  to  place  on  an  equally  advantageous  footing  either  the 
Crown,  or  those  deriving  under  it  by  virtue  of  any  recognizance, 
their  claims  would  have  been  saved  in  like  manner. 

Mr.  F.  Fitzgerald,  in  reply. 

With  respect  to  the  general  principle,  that  the  Crown  is  not 
bound  by  a  statute,  unless  it  be  expressly  named  in  it,  nothing 
farther  need  now  be  said ;  and  whether  the  reasons  on  which 
that  principle  was  originally  rested — whether  the  grounds  on  which 
it  has  been  adopted — are  or  not  any  longer  applicable,  to  their  full 
extent,  is  a  circumstance  of  but  little  moment.  The  rule  has  been 
too  often  recognised,  and  is  established  too  securely,  to  be  shaken 
here  by  any  such  consideration.  The  foundations  of  the  law  are 
ndt  thus  to  be  assailed.  So,  the  distinction  sought  to  be  drawn  by 
Mr.  Dwarris  between  the  *^  inferior  claims "  of  the  Sovereign  and 
his  '*  ancient  prerogative  and  incommunicable  rights,''  may  be  (as 
he  terms  it)  ^  a  sensible  conclusion ; "  but  it  is  merely  his  own, 
and  that  of  Mr.  Wooddeson.  Nor  is  any  claim  resting  on  a  re- 
c(^izance  executed  to  the  Crown,  for  the  benefit  of  a  subject, 
at  all  one  of  an  inferior  character.  In  this  country,  such  a  recog- 
nizance has  been  always  made  to  the  Crown  itself,  instead  of  to 
a  judicial  officer  of  the  Court  of  Chancery,  as  in   England,  and 

(a)  Ubi  iupra. 
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does  appertain  to  its  ancient  prerogative.  ''I  am  not  bound," 
observed  Lord  St.  Leonards,  in  The  Queen  v.  Bayley^  ^'  to  draw 
any  distinction  between  debts  due  to  the  Crown  for  its  own 
benefit,  and  those  which  are  vested  in  it  as  a  royal  trustee.  In 
the  latter  cases,  the  Crown  is  a  trustee,  certainly;  but  it  becomes 
a  trustee  for  public  purposes,  and  in  order  to  aid  the  adminis- 
tration of  justice.  La  permitting  recognizances  to  be  acknowledged 
in  its  name,  the  Crown  acts  not  for  the  benefit  of  particular 
persons,  but  for  the  benefit  of  the  suitors  in  Courts  of  Equity, 
generally.  It  is  considered  conducive  to  the  interests  of  the  public 
generally,  that  the  suitors  in  Courts  of  Equity  should  be  enabled 
to  use  the  name  of  the  Crown,  and  have  the  advantage  of  its 
prerogative,  to  enforce  payment  of  the  moneys  received  for  their 
use." 

It  has  been  suggested  by  Mr.  Hichey^  that  the  Bankers  Acts 
come  within  one  of  the  exceptions  to  the  prevailing  rule,  be- 
cause (as  contended)  they  were  designed  in  an  especial  man- 
ner to  promote  the  public  good;  but  the  benefit  of  the  commu- 
nity must  be  deemed  the  object  of  every  statute;  and  so  far 
from  being  particularly  comprehensive  either  in  their  subject  or 
scope,  those  that  we  are  now  considering  are  limited  in  both. 
The  argument,  founded  on  the  general  expressions  contained  in 
those  Acts,  assumes  the  question,  and  conflicts  with  the  otherwise 
admitted  principle.  Mr.  Ferguson  has  referred  to  the  decisions 
upon  the  Bankruptcy  Acts;  and  it  is  vain  to  deny  their  appli- 
cation to  the  still  narrower  code  which  is  before  us  at  present. 

The  latter  may  be  more  enlightened  than  the  earliest  of  the 
other ;  but  that  is  no  reason  why  this  Court  should  construe 
them  diflerently.  It  is  also  a  mistake  to  suppose  that  the  judg- 
ment of  Lord  St.  Leonards,  in  The  Queen  v.  Bayley^  turned 
upon  the  saving  found  in  the  7th  section  of  the  8th  G.  1 ,  c.  4. 
When  first  dealing  with  that-  case,  his  Lordship  thus  expressed 
himself: — "  If  I  were  to  decide  the  point  now,  according  to  my 
present  impression,  I  should  say  that  this  is  not  a  case  within 
the  Act.  I  would  decide  that,  not  only  on  the  ground  that  the 
statute  is  general  in  its  terms,  and  therefore  would  not  bind  the 
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rights  of  the  Crown ;  but  also  because  there  is  an  express  saving        1863. 

of  the   rights  of  the    Crown   in  the  last  section.**    And  upon  a     ^ ., — ^ 

subsequent  day,  when  pronouncing  his  decision  formally,  his  Ian-  ^ 

guage  was,  "  If  the  saving   did   not  exist  at  all,  it  is  perfectly     ouinhess. 
clear  that  the  Crown  would  not  be  bound  by  the  Act;  and  as      Argument, 
that  express  saving  has  been  introduced,  it  appears  to  me   that 
there  is  no  ground  for  argument.'* 

As  to  the  remaining  defence.  The  Queen  v.  Bayley  also  dis- 
poses of  it;  for  on  the  same  occasions  the  Lord  Chancellor 
further  observed: — "I  do  not  think  there  is  any  distinction  be- 
tween cases  in  which  the  Crown  is  beneficially  interested,  and 
those  in  which,  as  it  is  said,  the  Crown  is  but  a  royal  trustee  .... 
There  is  no  reason  for  saving  the  rights  of  the  Crown  to  the  one 
class,  which  does  not  equally  apply  to  the  other.  .  .  .  ;  I  have 
read  the  auth6rities  that  have  been  referred  to  for  the  purpose  of 
showing  that  this  Court  has  recognised  the  distinction  contended 
for;  but  they  do  not  appear  to  me  to  have  any  bearing  on  the 
the  subject.  In  Ex  parte  U^tther^  what  fell  from  the  Court  has 
no  reference  to  the  present  question;  it  merely  amounts  to  this, 
that  the  debt  due  there  was  not  a  public  debt.  Then  it  is 
said  that  a  discharge  under  the  Insolvent  Act  is  a  bar  to  Crown 
debts  of  this  description ;  but  whether  that  be  so,  or  not,  must 
depend  on  the  Insolvent  Act  itself,  with  which  I  have  nothing 
to  do  in  the  present  case ;  but  it  does  not  in  any  way  affect  the 
question  whether  such  debts  are  within  the  operation  of  the  Act 
which  I  have  now  to  consider.  The  same  observation  applies  to 
all  the  cases  which  have  been  cited  for  the  purpose  of  estab- 
lishing that  such  a  distinction  exists."  If  there  be  not  in  the 
Bankers  Acts  an  express  saving  of  the  Crown's  rights,  or  those 
claiming  under  it,  none  was  necessary.  First  principles  do  not 
require  the  confirmation  of  the  Legislature. 

The  Lord  Chancellor. 

I  have  attentively  considered  this  case,  and  examined  the  statutes     judgment, 
relating  to  the  subject.     They  are  the  8th  G.  1,  c.  14,  the  33rd 
G.  2,  c.  14,  and  the  40th  G.  3,  c  22.     All  are  in  pari  materia; 
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and  I  have  come  to  the  conclusion  that  they  are  not  Acts  which 
bind  the  Crown.  In  The  Queen  y.  O'Donnell,  Lord  St  Leonards 
held  that  the  Bankruptcy  Acts  did  not  bind  the  Crown.  He 
arrived  at  a  different  conclusion  upon  the  Insolvent  Debtors  Act, 
1  &  2  Cr.  4,  c.  59>  on  account  of  the  special  provisions  which 
it  contains.  In  design,  the  Bankers  Acts  nearly  resemble  those 
referring  to  bankrupts,  as  their  principal  object  is  to  prescribe  a 
mode  of  winding  up  the  affairs  of  bankers  who  have  become 
embarrassed  in  their  circumstances — trustees  being  appointed  for 
that  purpose,  in  the  same  way  as  recourse  is  had  to  commis- 
sioners under  the  other  code ;  and  upon  complying  with  the 
proper  conditions,  the  banker  obtains  a  certificate  very  similar 
to  that  given  to  a  discharged  bankrupt. 

As  to  the  general  principle,  it  is  very  clear,  and  has  prevailed 
for  a  long  period.  The  rule  is  referred  to  in  the  argument  of 
Mr.  (now  Justice)  Crampton,  in  The  King  v.  Wright  (a),  where 
he  cites  the  following  passage  from  Com,  Dig.  Par.  R.  8 : — 
'' Generally, .  the  King  shall  not  be  restrained  df  a  liberty  or  a 
right  which  he  had  before,  by  the  general  words  of  an  Act  of 
Parliament,  if  the  King  be  not  named  in  the  Act.**  He  also 
quotes  from  Bclc,  Ab,  Prerog.^  El,  5,  in  which  it  is  said  : — 
"  Where  a  statute  is  general,  and  thereby  any  prerogative,  right, 
title  or  interest,  is  divested  or  taken  from  the  King,  in  such  case 
the  King  shall  not  be  bound,  unless  the  statute  is  made  by  ex- 
press words  to  extend  to  him.''  Now,  these  words,  **any  pre- 
rogative, right,  title,''  &c.,  are  very  extensive;  and  I  apprehend 
there  can  be  no  question  but  that,  as  a  general  rule,  where  an 
Act  of  Parliament  would  entrench  upon  the  prerogative  of  the 
Crown,  it  will  not  be  binding  upon  the  Crown,  unless  it  be 
expressly  named.  There  are  exceptions,  however,  to  this  rule; 
and  they  are  thus  stated,  in  5  Co.,  14  B: — "  In  divers  cases 
the  King  is  bound  by  Act  of  Parliament,  although  he  be  not 
named  in  it,  nor  bound  by  express  words ;  and  therefore  all  sta- 
tutes which  are  made  to  suppress  wrong,  or  to  take  away  fraud, 
or  to  prevent  the  decay  of  religion,  shall  bind  the  King,  although 

(a)  1  Ad.  &  El.  437. 


Digitized  by 


Google 


CHANCERY  REPORTS.  2i3 

he    be   not   named.*'  .  No   doubt,   the    expressions,    *'to   suppress         1863. 

CkcMcerv. 
wrong,  or  take  awaj  fraud,"  are  general  and  wide ;  but  I  do  not      , ^ 

THE    QUSBN 

consider  that  the  Bankers  Acts  fall  within  them.     The  mere  cir-  ^^ 

cumstance  of  an  Act  having  been  passed  for  the  general  public  guinness. 
good,  will  not  make  it  binding  upon  the  Crown.  This  is  shown  Judgmmt, 
hj  The  King  y.  Osbowme{a).  In  my  opinion,  therefore,  it  can- 
not be  fairly  contended  that  the  Crown  is  bound  by  the  Bankers 
Acts,  by  reason  of  their  object:  nor  do  they  contain  any  parti- 
cular words  which  should  give  them  that  effect ;  for  it  would 
require  clear  expressions  to  warrant  the  Court  in  holding  that 
the  Crown  was  bound.  The  terms  employed  in  33  G.  2,  c.  14, 
8. 8,  are,  "  all  and  every  his  (the  banker's)  debts,  of  what  nature 
or  kind  soever;"  and  those  used  in  the  40  G.  3,  c.  22,  s.  1,  are 
very  much  to  the  same  effect.  Yet  the  Crown  is  not  named; 
and  in  the  Bankruptcy  Act  of  6  &  7  FF.  4,  c.  14,  still  stronger 
words  are  to  be  found.  Seeing,  then,  that  the  Bankers  Acts  are 
similar  in  their  scope  to  those  relating  to  bankrupts,  and  finding 
that  they  are  not  within  the  general  class  of  excepted  statutes, 
and  that  there  are  no  special  words  binding  the  Crown,  or  even 
showing  that,  in  order  to  work  out  the  Acts,  the  Crown  should 
be  bound,  I  cannot  hold  that  it  is;  and  on  the  contrary,  I  must 
decide  that  they  do  not  prevail  against  the  Crown. 

The  question  then  arises,  whether  the  debt  secured  by  the  re- 
cognizance (the  subject  of  the  pleas)  is  merely  a  private  one,  and 
stands  on  a  worse  footing  than  a  debt  due  to  the  Crown  itself, 
as  has  been  argued  by  Mr.  Guinness'  CounseL  If  the  Crown,  as 
the  fountain  of  justice,  thought  it  proper,  in  a  case  like  the  pre- 
sent, to  lend  its  name  and  prerogative  to  the  security,  by  requiring 
the  recognizance  to  be  executed  to  itself  it  was  surely  intended 
that  the  benefit  of  it  should  be  worked  out  by  all  the  aids  of 
that  prerogative.  The  Crown,  in  fact,  declares  that  the  prerog- 
ative shall  be  available  for  the  purpose  of  realising  the  demand. 
I  do  not  see,  then,  why  it  should  not  be  fully  enforced  ;  and  in  this 
country,  from  the  earliest  times,  receivers'  recognizances  have  been 
taken  in  the   same  form.    I  think  it  unnecessary  to  go  into  the 

(a)  6  Price,  94. 
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older  cases  on  the  subject,  because  I  conceive  that  The  Queen  v. 
Bayleyy  decided  by  JjOfA  St.  Leonards,  settles  the  law.  I  do  not 
consider  it  to  be  my  duty  to  recast  that  decbion.  On  the  con- 
trary, I  entirely  concur  in  it,  and  hold  that  there  is  no  sound 
distinction  between  the  prerogative,  as  exerciseable  for  the  benefit 
of  the  subject,  and  of  the  Crown.  There  is  no  policy  which 
requires — no  practice  that  sanctions  any  such  distinction;  and 
the  Courts  of  Law  do  not  recognise  it.  In  Rex  v.  Fenton  Sf  Mo- 
therwell (a),  it  was  held,  that  after  execution  had  issued,  and 
been  levied  upon  a  judgment  on  a  receiver's  recognizance  in 
Chancery,  the  Court  of  King's  Bench  would  not  inquire  whether 
the  suit,  though  in  his  Majestjr's  name,  was  really  for  the  be- 
nefit of  a  subject ;  being  concluded  by  the  record,  from  which 
it  appeared  to  be  the  King's.  In  England,  a  proposition  anal- 
ogous to  that  which  is  relied  on  by  the  defendant  here  was 
contended  for,  in  Regina  v.  Chambers  and  others  (b).  There,  a 
scire  facias  had  issued  against  the  defendants,  for  breach  of  the 
condition  of  a  bond  given  by  them  to  the  Crown,  on  the  ap- 
pointment of  Chambers  (who  became  bankrupt  subsequently)  as 
committee  of  the  estate  of  a  lunatic,  for  the  due  discharge  of  his 
duties  and  passing  of  his  accounts ;  and  Serjeant  Manning  having 
moved,  on  the  part  of  Chambers'  assignee,  for  a  rule  to  show 
cause  why  the  scire  facias^  and  the  judgment  thereon,  should 
not  be  set  aside — contending  that  such  a  bond  was  not  within 
the  statute  33  Hen.  8,  c.  39,  s.  50,  so  as  to  entitle  the  Crown 
to  treat  it  as  a  matter  of  record,  and  have  a  scire  facias  upon 
it — ^Lord  Abinger  inquired,  "  Are  you  aware  of  any  difference 
between  debts  due  to  the  Crown,  because  the  Crown  represents 
public  interests,  and  debts  due  to  the  Crown  by  virtue  of  its 
prerogative?  The  only  question  has  been,  whether  the  prerog- 
ative, which  is  the  foundation  of  all  these  rights,  should  be  ap- 
plied to  debts  due  by  virtue  of  Acts  of  Parliament  made  for  the 
benefit  of  the  public;  but  there  is  no  difference  in  the  process." 
To  this  it  was  replied,  just  as  has  been  argued  before  me,  that 
the  case  seemed  to  be  a  third  one,  in  which  neither  the  Crown 

Ca)  S.  &  B.  40.  (6)  11  M.  &  W.  776. 


Digitized  by 


Google 


CHANCERY  EEP0ET8. 


225 


was  personally  concerned,  nor  the  public  interests  involved.     It  1853^. 

•  ChoMiieru 

was  held,  however,  that  the  Crown  was  entitled  to  treat  the  bond  ^ , — ^ 

_,  THE     QUEEN 

as  a  matter  of  record,  and  have  a  scire  facicu  thereon.    The  ^ 

rule  was  therefore  refused.     I  conceive,  then,  that  when  such  a  guinness. 

bond  or  recognizance  has'  been  once  given,  all  the  rights  of  the  Judgment. 
prerogative  flow  from  it ;     and  looking  at  this  and  the  other, 
aathorities  which  I  have  mentioned,  as  well  as  considering  the 
qaestion  on  general  grounds,  the  demurrers  that  have  been  taken 
to  the  pleas  in  this  case  must  be  allowed. 


SMITH 


V. 

THE  DUBLIN  AND  BRAY  RAILWAY   COMPANY.* 

June  9,  10. 

The  cause  petition  prayed  that  the  Dublin  and  Bray  Railway  Com-  A   Railway 

Companj 

pany  might  be  declared  to  be  bound  by  the  service  of  the  notice  to  served  a  notice 

to  treat  for  the 

treat  for  the  purchase  of  a  piece  of  ground,  and  by  the  contract  made  purchase    of 

with  petitioner  by  their  agents ;   and  might  be  ordered  specifically  J^^  *  ^  ^^ 

to  perform  and  carry  into  execution  said  contract — petitioner  offeiing  ^J  ^^her* 

to  do  so  on  his  part — and  that  the  Company  might  pay  to  him  the  "^^l^J  ^^^ 

som  of  £150  in  the  petition  mentioned,  with  interest ;  petitioner  being  authorised   to 
■^  7  1-  o  arrange  on  the 

willing  thereupon  to  execute  to  the  Company  a  proper  conveyance  price*  ohtained 

of  his  reversionary  interest  in  the  land ;  and,  if  necessary,  that  the  signature  to  a 

printed   form 
Company  might  be  ordered  to  affix  to  said  agreement  their  corpo-  of  agreement 

fixing  the  snm. 
^e/<f-— that  the  Company  were  bound  to  specifically  perform  this  agreement,  though 
not  signed  by  them  under  their  corporate  seaL 

Semble. — ^An  award  made  after  the  date  of  said  agreement,  and  under  the  ven- 
dor's protest,  by  the  arbitrator  appointed  pursuant  to  14  &  15  Vic.,  c  70,  was  a 
nullity. 

Semble.^-BsA  the  price  to  be  paid  for  the  land  been  ascertained  b^  parol  only, 
after  service  of  the  notice  to  treat,  the  contract  would  still  have  been  bmding. 


*  Ex  relatione  Alfred  M'Farland,  Esq. 
VOL.  3.  29 
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rate  seal,  and  to  deliver  to  him  a  duplicate  thereof  so  sealed,  in 
order  that  he  might  proceed  thereon  at  law,  in  case  the  Court  should 
so  desire. 

It  appeared  hj  the  petition  that  the  petitioner  was  seised  of  the 
rcTersion,  on  a  lease  of  part  of  the  lands  of  Miltown.  That  under 
certain  Acts  of  Parliament,  the  Company  being  entitled,  and  requir- 
ing, to  take  eight  perches  of  the  petitioner's  ground  for  the  purposes 
of  their  railway,  caused  their  secretary,  under  the  name  and  descrip* 
tion  of  the  Company,  to  serve  upon  petitioner  a  notice,  pursuant  to 
the  provisions  of  the  said  Acts,  dated  the  28th  of  May  1849,  and 
requiring  petitioner  to  treat  for  those  eight  perches.  That  he  did,  in 
compliance  with  such  notice,  immediately  treat  with  the  solicitors  of 
the  Company,  and  with  J.  J.  Byrne,  to  whom  he  was  referred  by 
the  former  as  the  authorised  agent  of  the  Company,  for  the  purchase, 
and  for  agreeing  as  to  the  purchase-money.  That  the  petitioner 
furnished  the  particulars  of  his  title  at  the  proper  time,  and  after- 
wards received  from  the  Company  a  notice  signed  by  their  secretary, 
informing  him  that  they  were  desirous  to  agree  with  him  for  the 
purchase,  offering  him  £60,  and  apprising  him  of  an  inquisition  in 
case  he  should  refuse  such  offer,  &c.  That  within  ten  days,  and 
upon  a  treaty  had  between  the  petitioner,  Byrne,  and  one  Huthwaite, 
a  clerk  of  the  said  solicitors,  the  petitioner  agreed  to  accept,  and  the 
Company,  by  those  agents,  agreed  to  give  to  him  £150  as  such 
purchase-money.  That  the  Company,  by  their  solicitors,  as  repre- 
sented by  that  clerk,  and  in  the  office  of  Byrne,  then  filled  up  a 
printed  form  of  agreement,  which  (petitioner  charged)  was  prepared 
by  those  solicitors  on  behalf  of  the  Company,  for  the  purpose  of 
securing  to  the  latter  the  lands,  and  of  binding  petitioner  to  convey 
his  interest  therein,  for  the  price  so  agreed  on ;  and  Huthwaite,  on 
the  Company's  behalf,  required  petitioner's  signature  thereto,  which 
he  accordingly  affixed,  and  delivered  the  agreement  to  the  other, 
who  accepted  it  for  the  Company ;  and  the  contract,  as  thus  signed, 
had  been  ever  since  acted  on  by  petitioner. 

That  on  the  9th  of  July  1 852,  petitioner  received  a  notice,  signed 
by  the  Company's  solicitors,  and  apprising  him  that  the  arbitrator 
appointed  by  the  Commissioners  of  Public  Works,  pursuant  to  a 
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statute  passed  is  the  meanwhile^  woqM  view  the  lands  in  question,        1853. 

.     .         Chancery, 
and  adjudicate  upon  their  value.  That  this  notice  watf  the  first  mti-     ' ^/— — ' 

SMITH 

madon  which  petitioner  received  of  the  Company's  intention  to  ^ 

repudiate  or  evade  hia  previous   agreement  with   them  for  the  Dublin  and 

BBAT 

purchase  of  the  premises ;  and  that  on  the  20th  of  July,  petitioner  i^^xlwat. 
attended  before  the  arbitrator — mentioned  the  existence  of  the 
agreement,  and  protested  against  his  assuming  any  power  to  inquire 
into  the  value  of  petitioner's  interest  in  tiie  ground— ^insisting  that 
same  had  been  conclusively  settled  by  said  agreement.  That  (not- 
withstanding a  second  protest  by  petitioner)  in  the  course  of  a  few 
days  the  arbitrator  adjudicated  on  the  matter,  and  awarded  a  sum  of 
£50  to  be  payable  to  petitioner  for  the  purchase  of  the  premises. 
The  petition  then  submitted  that  the  arbitrator  had  no  jurisdiction 
to  make  any  such  award,  and  that  the  Company  could  not  rescind 
or  invalidate  said  agreement  without  his  consent. 

By  the  affidavit  in  answer,  made  by  the  lecretary  to  the  Com- 
pany, Byrne,  and  Huthwaite,  jointly,  the  service  of  the  notice  to 
treat  was  admitted.  It  was  alao  conceded  that,  in  pursuance  thereof, 
a  treaty  was  entered  into  between  petitioner,  and  Byrne  and 
Huthwaite ;  and  that  the  two  last  were  on  that  occasion  acting  on 
behalf  of  the  Company ;  but  it  was  denied  that  they  were  autho- 
risedy  and  alleged,  on  the  eontrary,  that  they  had  no  right  whatever 
to  enter  into  any  finid  or  conclusive  agreement  with  the  petitioner — 
as  it  was  said  to  be  the  invariable  custom  of  the  Company,  when 
about  to  treat  for  the  purchase  of  land,  to  authorise  their  surveyors 
and  solicitors,  or  one  of  their  assistants,  to  go  to  the  vendor,  and 
endeavour,  if. possible,  to  efiect  an  amicable  agreement  as  to  the 
amount  to  be  paid  for  the  purchase-money ;  that  in  the  event  of 
an  arrangement,  the  vendor  was  to  sign  the  usual  printed  form  of 
agreement  to  sell  to  the  Company,  for  the  sum  fixed  on — it  being, 
however,  expressly  understood  that  such  agreement  was  not  be 
oonclusive  or  binding  upon  the  Company  until  approved  of  by  their 
Board  of  Directors,  and  the  Company's  seal  afiixed  thereto*  That 
upon  the  treaty  with  petitioner,  such  practice  and  custom  were 
adopted,  and  petitioner  was  informed  that  the  agreement  then  come 
to  was  of  that  nature.    Otiier  statements  to  the  like  effect  were 
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1853.        introduced  (but  these  were  met  by  contradictory  all^ations  oon- 

s^.>^JIll/     tained  in  an  affidavit  subsequently  filed  by  the  petitioner).    It  was 

then  stated  that  in  June  1849,  the  agreement,  as  signed  by  peti- 

DUBLIN  Ain>  tioner,  was  laid  before  the  Board  for  their  approval,  but  that  they 

BRAT 

BAIL  WAT.  rcftjsed  to  ratify,  and  returned  it  to  their  solicitors.  And  it  was 
submitted,  lastly,  that  as  the  seal  of  the  Company  had  never  been 
put  to  the  agreement,  it  weA  not  binding  upon  the  Company,  and 
that  they  were  not  liable  to  carry  the  same  into  execution. 


SMITH 
V. 


Statement. 


Mr.  Serjeant  Christian^  Mr.  Fitzgibbon  and  Mr.  ff.  Omuhtfy  for 
Argument,  the  petitioner,  argued — ^first,  that  the  service  X)f  notice  to  treat,  and 
the  printed  form  of  contract  signed  by  him,  coupled  with  the  acts  of 
the  Company,  their  solicitors  and  other  agents,  constituted  in  them- 
selves a  valid  and  complete  agreement,  of  which  the  Court  would 
decree  the  specific  performance;  and  if  not,  then  secondly,  that 
the  Court  would  either  order  the  Company  to  make  the  agreement 
perfect,  by  affixing  their  corporate  seal  to  it»  for  the  purposes  of  an 
action  to  be  brought  by  the  petitioner  to  recover  the  £150  mentioned 
therein,  or  would  restrain  the  Company  from  raising  any  objection  at 
the  trial  of  such  action,  grounded  on  the  absence  of  that  seal.  The 
award  of  the  public  arbitrator  was  a  mere  nullity.  Counsel  cited 
Walker  v.  Easlern  Counties  Railway  Co.  (a)  ;  Doherty  v.  Wakr- 
ford  and  Limerick  Railway  Co.{b)  ;  The  Wardem,  SfCy  of  the 
Fishmongers^  Co.  v.  Robertson  {c)  ;  Adams  v.  London  and  Black' 
wall  Railway  Co.  (d)  ;  Inge  v.  Birmingham,  Wolverhampton  and 
Stour  Valley  Railway  Co.(€);  Blount  v.  Great  Southern  and 
Western  Railway  Co.{f)\  Rex  v.  Hungerford  Market  Co.{g)\ 
Munroe  v.  Newry,  Warrenpoint  and  Rostrevor  Railway  Co.(h)' 


Mr.  Hartley,  Sir  Colman  O'Loghlen  and  Mr.  W.  F.  Darlej, 
for  the  respondents,  quoted  East  London  Water  Works  Co.  v. 
Bailey  (i)  ;  Shelf ord  on  the  Law  of  Railways,  p.  81 ;  The  Mayor 


(a)  6  Hare,  594. 
(c)  6  Scott,  N,  B.,  56. 
(«)  21  Law  Times,  123. 
(S)  1  Nev.  &  Man.  112. 


(0  4  Bing.  283. 


(6)  13  It.  Eq.  Rep.  53a 
id)  2  M*N.  &  G.  118, 12a 
(/)  2  It.  Chan.  Rep.  40. 
(A)  2  It.  Chan.  Rep.  260,263. 
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of  Ludlow  V.  Charlton  (a) ;  Finlay  v.  Bristol  and  Exeter  Railway        1863. 

Chanc€Ty» 
Co.  (b)  ;  Adams  y.  London  and  Blaekwall  Railway  Co.  (c)  :  and     < . ^ 

SMITH 

they  distioguished,  from  the  present  case,  Mufiroe  v.  Newry^  War-  ^^ 

renpoint  and  Rostrevor  Railway  Co. ;  as  the  respondents  in  the  Dublin  and 

BRAT 

latter  had  expressly  waived  all  objection  to  the  agreement  there,  as 
not  having  been  under  the  Company's  seal. 


RAILWAY. 

Argument. 


The  LoBD  Chancellor. 

The  principle  which  is  mainly  contended  for,  on  the  part  of  Judgment. 
the  petitioner  in  this  case,  may  be  somewhat  novel;  but  I  con- 
ceive that  he  is  entitled  to  have  the  agreement  upon  which  he 
relies  specifically  performed  by  the  Company,  though  it  is  not 
under  their  corporate  seal.  What  are  the  leading  circumstances  ? 
The  Company  served  the  ordinary  notice  on  the  petitioner,  and 
thus  declared  that  they  were  willing  to  treat  with  him  for  the 
purchase  of  his  land.  There  then  remained  nothing  to  be  done 
but  to  settle  the  amount  that  was  to  be  paid;  an^  the  question 
is,  can  that,  according  to  law,  be  determined  between  a  Railway 
Company  and  a  person  so  circumstanced  as  the  petitioner,  in  any 
other  manner  than ,  by  a  document  under  the  seal  of  the  Com- 
pany ?  for  if  not,  there  is  an  end  to  all  further  inquiry.  But  is  it 
consistent  with  reason,  and  the  ordinary  dealing  in  such  cases, 
that  the  agreement  must  have  the  Company's  seal  to  it?  or  is 
such  a  proposition  established  by  authority?  In  general.  Com- 
panies of  this  class  do  not  act  by  their  directors  in  the  valuation 
of  property  which  they  seek  to  purchase.  They  act  either  by 
particular  agents,  skilled  in  such  matters,  or  through  the  inter- 
vention of  a  jury.  In  the  former  case,  it  is  but  reasonable  that 
they  should  be  bound  by  the  agreements  of  those  whom  they 
have  so  delegated,  whether  their  own  seal  be  attached  to  those 
agreements  or  not :  while  in  the  latter  case,  the  parliamentary 
proceedings  for  summoning  a  jury,  and  going  before  it,  do  not 
require  any  document,  that  I  am  aware  of,  to  be  under  the  seal 
of  the  Company;    and,  supposing  a  jury  to  be  summoned,  the 

(a)  6  M.  &  W.  815,  828.  (6)  7  Exch.  Bep.  409. 

(c)  2  M*N.  &  G.  132. 
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1853.         parties  assembled,  and  the  amount  to  be  given  as  compensation 

Chancery, 

' — -V '     assessed,  it  could  not  be  contended  that  the  Company  was  not 

SMITH 

^  bound  by  those  proceedings,  on  account  of  the  absence  of  any 

DUBLIN  AND  writing  under  their  seaL     So  far  as  authority  goes,  I  apprehend 

BRAY^ 

BAiLWAT.     ^^  ™^^  ^  concluded  from  all  the  cases,  that  it  is  not  necessary 


Judgment, 


that  the  seal  of  the  Company  should  be  affixed  to  an  agreement 
for  purchase,  made  aflter  the  service  of  the  notice  to  treat.  That 
is  to  be  inferred  from  Walker  v.  The  Eastern  CounHea  Eailway 
Company^  and  Adams  v.  The  London  and  Blackwall  Railway 
Company.  It  is  true,  that  a  corporation  cannot,  in  general,  contract 
otherwise  than  under  seal ;  but  it  may  be  authc^rised  to  do  so  by  the 
object,  scope  or  terms  of  the  Act  of  Parliament  under  which  it 
is  incorporated.  An  exception  to  the  general  principle  also  pre- 
vails, wlienever  to  hold  the  rule  applicable  would  occasion  great 
inconvenience,  or  tend  to  defeat  the  object  for  which  the  corpo- 
ration was  created.  Thus,  the  performance  of  acts  that  are  of 
very  frequent  occurrence,  or  of  too  general  or  insignificant  a 
nature  to  compensate  for  the  trouble  of  affixing  the  common  seal, 
are  estaUished  exceptions.  In  the  case  before  m^  the  notice  to 
treat  is  not  under  the  Company's  seal,  and  it  has  not  been  argued 
that  it  onght  to  be.  Then  why  should  the  agreement,  that  was 
consequent  upon  it?  Why  should  the  former,  though  signed  by 
the  secretary  only,  be  held  binding  on  the  Company,  i^d  a  seal 
be  required  for  the  latter?  If  the  agreement  stood  by  itself — 
if  it  were  not  consequential  on  a  notice  to  treat,  and  dependant 
on  that  for  support — the  argument  founded  on  the  circumstance  of 
its  not  being  under  seal  might  perhaps  be  relied  on ;  but  there  was 
a  regular  notice  to  treat ;  and  even  had  the  price  not  been  fixed 
on  by  the  printed  form,  which  the  Companjr's  agents  were  in  the 
habit  of  using,  and  which  the  plaintiff  signed  at  their  instance, 
but  had  rested  in  parol  only,  there  would  still,  in  my  opinion, 
have  been  a  binding  contract  Therefore,  even  if  that  form  were 
not  binding  on  the  Company  at  all,  because  not  under  their  seal, 
that  would  fall  far  short  of  deciding  the  question ;  if  there  had 
been  no  such  document  in  existence,  and  if  the  Companjr's  agents 
were  authorised  to  fix  the  price  with  the  petitioner,,  and  did  so, 
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that>  coupled  with  the  Botice  to  treaty  would  have  been  a  binding        185^ 
eon  tract.     There  would  have  been   no  occasion  for  any  second      \^^^lZLf 

J  .  SMITB 

document. 

[His  Lordship  then  referred  to  the  particular  facts  of  the  case,  Dublin  and 
to  show  that  the  Company's  agents  either  had,  or  led  the  petitioner  ..  .^^^^ 
to  suppose  that  they  had,  authority  to  arrange  the  price;  and 
continued] — For  these  reasons,  I  conceive  that  the  petitioner  is 
entitled  to  a  decree,  with  costs,  according  to  the  first .  ahemative 
in  the  prayer  (^  his  petition.  It  is  unnecessary,  then,  to  consider 
the  second. 

Reg.  Lib.  Gen.,  d^foL  77. 

<9*  And  see  the  AHomey-Gtngral  v.  Ball  (10  Ir.  £q.  Rep.  146),  and  the 
casef  cited  there. 


Judgment. 


CARBERY  ».  COX.  1852. 

•  w^pri/ 20,  22. 

_____  \ 

The   Master,  by  his  report  in   this  cause,   found  that   Richard  Bequest  of  an 

annni^  to  the 
Eeatinge,  by  his  will,  bearing  date  the  8th  of  January  1844,  be-  monks  of  8., 

queathad  the  sum  of  £20  yearly  to  the  monks  of  Shandon,  near  dotting  for 

Dungarvan,  to  provide  clothing   for   the  poor   children   attending  dren  attending 

their  school ;  the   like   sum   of  £20  yearly  to   the  nuns  of  Dun-  ^^^^^^J^ 

garvan  convent,  to  provide  clothing  for  the  poor  children  attending  ^^^' 

Held    also, 
their  school ;  and  the  sum  of  £20  yearly  to  the  parish  priest  of  Dun-  that  the  be- 

^      ,  -_      ^v  r  J  •  X   .      .V      quest  showed  a 

garvan,  to  defiray  the  expenses   of  an   organ   and  organist  m  the  general  chari- 

ehapel  of  Dungarvan ;  the  sum  of  £20  to  Michael  Cox,  senior,  ^\^^  ^^^ 

during   his   life,  and   afWr   his   decease,  to   the  monks  of  Mount   effecttaioi^ 

though  the 
school  should  be  accidentally  discontinued,  or  should  cease  to  answer  the  veiy 
description  of  it  in  the  will. 

Bequest  of  an  annuity  to  the  parish  priest  of  D.,  to  provide  for  the  expense 'of 
an  Ofgan  and  organist  for  the  chi^  of  B.  i—Held,  yalid. 

A  testator  bequeathed  an  annuity  to  the  monks  of  M.,  to  be  appropriated  to  the 
improrement  of  the  chapel  of  M.  The  abbot  of  M.,  at  the  time  of  the  testator's 
death,  died  : — Held,  that  his  successor  had  no  rieht  to  the  annuity,  and  that  there 
was  no  general  charitable  purpose  for  which  a  8(£eme  should  be  directed. 
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Chancery, 

V. 

cox. 
Statement* 


Melleraj,  near  Cappoquin,  to  be  appropriated  for  the  improve' 
ment  of  the  chapel  of  Melleray ;  the  sum  of  £20  yearly  to  his 
relative  Mrs.  Bridget  Colbert,  and  after  her  death  to  the  monks 
of  Shandon.  The  Master  further  found  that  the  defendant  James 
Francis  Broderick  was  the  principal  of  the  monks  of  Shandon 
and  t)ungaryan,  in  the  said  will  referred  to;  and  that  the  de- 
fendant Margaret  M'Grath  was  the  abbess  of  the  Dungarvan  con- 
Tent^  in  the  said  will  also  mentioned ;  that  the  defendant  the  Very 
Rev.  Jeremiah  Hally  was  the  parish  priest  of  Dungarvan;  and 
that  the  Very  Rev.  Matthew  Joseph  Ryan  was  the  successor  of 
the  Very  Rev.  Michael  Vincent  Ryan,  deceased,  and  was  the 
abbot  and  principal  of  the  monks  of  Mount  Melleray,  in  said 
will  referred  to;  and  that  the  said  James  Francis  Broderick, 
Margaret  M'Grath,  Jeremiah  Hally  and  Martin  Joseph  Ryan, 
respectively  claimed  to  be  entitled  to  the  several  annuities,  as 
well  present  as  conjtingent,  which  by  said  will  were  bequeathed 
to  the  monks  of  Shandon,  the  nuns  of  Dungarvan  convent,  the 
parish  priest  of  Dungarvan  and  the  monks  of  Mount  Melleray, 
near  Cappoquin. 

Exceptions  were  taken  to  the  Master's  report,  whereby  it  was 
submitted  that,  the  Master  should  have  found  that  the  legacies 
to  the  monks  of  Shandon  were  void  and  inoperative,  same  being 
given  to  a  body  not  recognised  by  law,  and  incapable  of  taking 
the  same ;  or  that  he  should  have  found  no  devise  or  legacy  in 
respect  of  the  same ;  and  that  there  was  no  evidence  before  the 
Master  of  any  such  legal  body  being  in  existence  as  the  monks 
of  Shandon,  or  no  sufficient  evidence  to  sustain  the  finding. 

An  exception  was  also  taken  to  the  finding,  that  the  Master 
should  have  found  that  all  the  said  annuities  were  devised  and 
bequeathed  for  the  lives  and  life  of  the  persons  and  person  to 
whom  the  same  and  each  of  them  respectively  were  devised 
and  bequeathed  y  or  that  he  should  have  found  that  the  same, 
and  each  of  them,  were  respectively  only  for  the  life  and  lives 
of  the  person  or  persons  answering  the  characters  in  said  will^ 
designated  at  the  execution  of  the  said  wilL 
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1852. 


Mr.    BrewMter    and    Mr.    F.   Fitzgerald^  in    support    of    the      Chancy, 


exceptions,  relied  on  the  28th,  29th,  33rd  and  34th  sections  of    cabbert 
the  10  (7.  4,  c   7  (Catholic  Relief  Act),  and  the  7  &  8  Ftc,  ^' 


c  97>  8.  15,  showing  that  the  existence  of  monks  as  a  body  was 
not  recognised  bj  law,  even  since  the  'passing  of  that  Act ;  and 
they  cited  MUU  v.  Farmer  (a)  ;  Corbyn  v.  French  (b) ;  Attorney^ 
General  y.  Goulding(c);  Attorney- General  y.  Whitechurch(d)i 
Cherry  v.  Mott(e);  The  Attorney-' General  y.  The  Bishop  of 
Chester  (f);  to  show,  that  if  the  bequest  was  void,  the  Court 
would  not  execute  it  cy  preSy  as  there  was  no  general  charitable 
intent. 


cox. 


Argument, 


Mr.  Deaey  and  Mr.  Robert  Ferguson^  contra,  argued  that  a 
bequest  such  as  this  was  valid  before  the  Catholic  Emancipation 
Act :  Commissioners  of  Charitable  Donations  v.  Wialsh  (jg)  ;  Read 
V.  Hodgens  (A).  That  the  Act  had  recognised  the  existence  and 
legality  of  religious  communities,  subject  to  restrictions.  That 
there  was  here  a  trust  for  a  charitable  purpose,  which  the  Court 
would  carry  out  cy  pres^  although  the  devisees  were  incapable  of 
taking :  Attorney-General  v.  Stephens  (t) ;  Incorporated  Society 
V.  Richards  (A)  ;  Attorney- General  v.  Baxter  (J);  Moggridge  v. 
Thackwell{m) ;  Attorney- General  y., Pearson  (n) ;  Attomey-Genc' 
ral  V.  Vivian  (p).  That  the  bequest  for  the  improvement  of  the 
chapel  was  valid,  as  intended  for  benefit  of  the  Roman  Catholics 
of  the  district. 


The  Attomey-Generaly  on  behalf  of  the  Crown,  declined  to  take 
any  part  in  the  discussion. 


(a)  19  Ves.  483. 

(f)  2  Br.,  C.  C,  128. 

(0  1  M.  &  Cr.  123. 

{g)  7  It.  Eq.  Rep.  34  (note). 

(t')3M.&K.347. 

(0  1  Ver.  248. 

(»)  3  Her.  353. 


(b)  4  Ves.  418. 
((f)  3  Vea.  141. 
(/)  I  Br.,  C.  C,  444. 
(A)  7  It.  Eq.  Rep.  17. 
(A)  1  Dr.  &  War.  258. 
(m)  7  Ves.  36. 
(o)  1  Riu8.  226. 


▼OL  3. 


30 
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1852.  The  Lord  Chancellor.* 

^^*  This  case  stood  over,  in  order  that  I  might  consider  the  effect  of 

three  bequests  in  the  will  of  Richard  Eeatinge.^   Two  of  them  are 
bequests  of  annuities  to  the  monks  of  Shandon,  to  provide  clothing 

AprU^L      ^^^  ^^^  P^^^  chUdren  attending  their  schools. 

Judgment,  The  first  of  them  is  an  immediate  bequest ;  the  second  is  rever- 

sionary, to  take  effect  on  the  death  <^  Bridget  Colbert.  The 
Master's  report  finds  that  James  Fnuicis  Broderick^  a  defendant  in 
the  cause,  is  the  principal  <^  the  monks  of  Shandon.  It  was  ol^ected 
that,  as  X  could  not  give  effect  to  a  bequest  to  monks,  nor  recognise 
them  as  having  schools,  the  bequest  was  altogether  void.  In  support 
of  this  argument,  Mr.  Fitzgerald  relied  on  the  case  of  the  Attorney^ 
General  v.  Goulding  (a),  and  other  cases,  containing  the  same  doc- 
trine. They,  however,  do  not  appear  to  me  to  govern  the  case  before 
me ',  for,  connecting  the  finding,  that  Mr.  Broderick  was  the  principal, 
and,  as  I  must  infer,  known  to  the  testator  to  be  the  principal  officer 
or  member  of  this  community,  I  think  he  is  to  be  considered  as  the 
person,  or  at  least  a&  one  of  the  persons,  described,  and  consequently 
that  the  school  kept  by  him,  and  the  children  who  should  attend  it, 
were  those  in  the  contemplation  of  the  testator.  I,  therefore,  see  no 
difiiculty  in  paying  to  him,  and  to  any  of  the  persons  who  at  the 
testator's  death  were  membera  of  this  body,  the  annuities  for  the 
charitable  purposes  intended ;  who  those  other  members  were,  and 
whether  now  alive  or  not,  t  must  make  matter  of  inquiry.  As 
soon,  however,  as  those  persons  shall  all  have  died,  there  will  be  no 
one  to  execute  the  trust — indeed,  there  will  no  longer  be  a  school 
answering  the  description  in  the  will,  but  the  charitable  intention 
will  not  then  have  ceased :  this  is  so  plainly  indicated  as  to  leave  no 
doubt  that  poor  children  of  the  vicinity  attending  school  were  to 
be  permanent  recipients  of  the  testator's  bounty.  The  accidental 
discontinuance  of  the  school,  or  its  ceasing  to  answer  the  very  de- 
scription given  of  it  in  the  will,  is  no  reaso^i  whatever  for  refusing 
to  effectuate  the  charitable  purpose  of  the  testator.  For  this  there 
is  abundant  authority,  and  I  shall  refer  to  two  cases  which,  though 

(a)  2  Br.  C.  C.  128. 
*  Right  Hon.  FaANas  Blackbuhnb, 
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not  exactly  in  point,  are  full  authority  for  tbis  position :  The  Incor- 
parated  Society  v*  Price  (a),  and  Hayter  t:  Trego  (b).  I  must,  there- 
fore, ascertain  who  were  the  individuals  described  as  the  monks  of 
Shandon,  at*  the  time  of  the  testator's  deaths— direct  pitTment  of  the 
annuities  to  them,  and  refer  it  to  the  Master  to  approve  of  a  scheme 
and  tmsteea  for  the  administration  of  the  charity,  to  take  effect  on 
the  death  of  the  survivor  of  them. 

The  next  qaestion  relates  to  the  beqnesiit  of  an  annuity  to  the 
monks  of  Mount  Melleray,  to  be  appropriated  to  Uie  in^[ffovement 
of  the  chapd  of  Melleray  aforesaid,  and  the  lands  belonging  thereto. 
The  finding  as  to  this  is,  that  the  defendant  the  Rev.  Mathew 
Joseph  Ryan,  who  is  the  successor  of  the  Very  Rev.  Michael 
Vineent  Ryan,  deceased,  is  the  abbot  and  principal  of  the  monks  of 
Mount  Melleray.  From  this  I  infer  that  since  the  death  of  the  testa- 
tor, Michael  THoicent,  who  was  then  l^e  abbot  or  principal,  has  died ; 
so  that  I  cannot  recognise  any  right  in  his  successor,  neither  can 
I  discover  any  general  charitable  purpose  that  can  authorise  the 
Court  in  directing  a  scheme.  The  case,  therefore,  seems  to  me  ta 
be  one  in  which  there  is  but  one  particular  object;  and  as  that 
cannot  be  answered,  the  residuary  legatee  must  take.  This  view  of 
the  case  seems  to  me  to  be  borne  out  by  the  principle  acted  on 
in  the  case  of  Whately  Churchy  mentioned  in  the  Attorney- General 
V.  Hursty  in  2  Cox,  p.  364. 

Declare  the  annuity  of  £20  per  annum  to  the  nuns  of  Dun- 
garvan  a  valid  charge,  and  decree  the  payment  of  the 
arrears  and  accruing  gales  thereof  out  of  the  personal  estate 
of  the  testator,  as  the  fund  primarily  liable  thereto  respec- 
tively. Declare  the  annuity  of  £20  per  annum  to  the 
parish  priest  of  Dungmrvau  a  valid  charge,  and  decree  the 
payment  of  the  arrears  and  accnmig  gales  thereof  out  of 
the  said  personal  estate  of  testator,  as  the  fund  primarily 
liable  thereto.  As  to  the  bequest  of  an  annuity  of  £20  per 
annum  to  the  mcmks  of  Shandon,  and  also  as  to  the  bequest 
to  them  of  a  further  like  annuity  of  £20  in  reversion  ex- 
pectant upon  the  death  of  Mrs.  B.  Colbert,  overrule  the 
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(a)  1  Jo.  &  Let.  496. 


(6)  5  Buss.  113. 
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exceptions  of  Augiiai;ine  Cox,  and  declare  said  present  and 
reyersionary  annuity,  so  far  as  the  charitable  purpose 
thereof,  well  charged  upon  the  said  personal  estate  of  the 
testator,  as  the  fund  primarily  liable  thereto;  and  direct 
that  during  the  life  and  lives  of  James  Francis  Broderick, 
Bartholomew  Joshua  Sulliyan  and  Michael  Ignatius  Sulli- 
van, and  the  survivors  and  survivor  of  them,  being  the  per- 
sons who,  with  Patrick  Hughes,  deceased,  were  the  persons 
answering  the  description  of  the  monks  of  Shandon,  at  the 
time  of  the  death  of  testator,  the  said  annuities  and  all  ar- 
rears thereof  be  paid  to  said  persons,  and  the  survivor  of 
them,  for  the  aforesaid  charitable  purpose,  with  liberty,  upon 
the  death  of  the  survivor  of  them,  to  have  a  scheme  applied 
for.  As  to  the  annuity  to  the  monks  of  Mount  Melleray, 
allow  the  exceptions,  and  declare  said  annuity  invalid  and 
void. 

Reg.  Lib.  Gen.  5,  /.  346. 


July  Id,  12. 

An    acknow- 
ledgment of  a 
judgment  debt 
in  the  will  of 
the  debtor   is 
sufficient    to 
take  it  out  of 
the    operation 
of  the  Statute 
of    X^niita- 
tions   (3  &  4 
W.  4,  c.  27, 
s.  400 


MILLINGTON  v.  THOMPSON. 

TnoBfAS  MiLLiNQTON  obtained  two  judgments  against  the  Bev. 
Bichard  Wynne,  for  £1000  each,  wl^ich  were  vested  in  Hannah 
Hardell  as  a  trustee  for  the  petitioner.  On  the  27th  of  January 
1822,  the  Rev.  Richard  Wynne  gave  his  bond  to  the  said  Thomas 
Millington  for  £500.  Thomas  Millington  died  in  1826,  and  ad- 
ministration virith  the  will  annexed  was  granted  to  the  petitioner, 
who  also  obtained  a  judgment  against  the  Rev.  Richard  Wynne 
for  £923.  Is.  6^.,  in  Easter  Term  1827.  The  Rev.  Richard 
Wynne  made  his  will,  bearing  date  the  14th  of  July  1835,  duly 
signed  and  attested,  as  follows: — 

"  Whereas  I  have  some  time  back  instituted  a  Suit,  which  is  now 
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pending  in  the  Court  of  Chancery  in  Ireland,  wherein  I  am  plaintiff, 
and  "William  Diz  and  G-eorge  Davies  Dix,  Esqrs.,  are  defendants ; 
and  whereas  the  said  defendant  William  Dix  holds,  among  other 
things,  a  policy  of  insurance  for  my  life,  for  the  sum  of  £3000, 
current  money  of  Great  Britain,  effected  with  the  Equitable  Society 
for  Insurance  of  Lives  and  Survivorship — said  policy  being  num- 
bered 19,864 ;  now,  my  will  and  desire  is  that  such  suit  shall  be 
prosecuted  by  my  executors  hereinafter  named ;  and  in  the  event  of 
my  executors  succeeding  in  such  suit,  that  they  shall  pay  the  follow- 
ing persons  hereinafter  named,  out  of  said  policy,  and  any  addition . 
that  may  be  made  thereto,  in  full  of  all  demands  thereon ;  that  is  to 
say : — ^To  Thomas  Millingtoo,  of  Lower  Temple-street,  builder,  the 
sum  of  £1000  British  ;  ^  J.  Hamilton,  £684.  Us.  9d.,  and  to  the 
Rev.  W.  Heam,  £172.  3s.  6^.,  in  full  for  their  several  debts,  pro-  ^ 
vide3  they  act  as  executors ;  otherwise  to  remain  on  the  footing  of 
other  creditors.'* 

By  the  final  decree,  made  on  the  22nd  of  January  1852,  in  the 
cause  of  Wynne  v.  Dix^  the  respondent,  who  was  administrator  of 
the  Rev.  Richard  Wynne,  was  declared  entitled  to  a  considerable 
fund.  The  cause  petition  in  this  matter  was  filed  shortly  after- 
wards. It  prayed  an  administration  of  the  personal  estate  of  the 
Rev.  Richard  Wynne,  and  that  the  fund  might  be  transferred  to 
this  matter.  The  only  question  was,  whether  the  petitioner  was 
barred  by  the  Statute  of  Limitations,  3  &  4  FP.  4,  c.  27,  s.  40  ? 


1852. 
Chancery, 

MILLniOTOM 

V, 
THOMPSON. 

StatemaU, 


Mr.  Hughes  and  Mr.  F.  W.  WaUh^  for  the  petitioner,  contended 
that  the  clause  in  the  will  above  stated  amounted  to  an  acknow- 
ledgment, sufficient  to  take  the  case  out  of  the  statute.  It  was 
signed  by  the  debtor,  and  must  be  construed  to  be  to  the  creditor, 
as  it  was  made  for  his  benefit.  They  cited  Hill  v .  Stawell  (a) ; 
BarreU  v.  Birmingham  (b) ;  Sugden*s  Essay  on  the  Real  Pro- 
perty Statutes^  pp.  131,  132;  Williamson  v.  Nayler(c)i  Phillips 
V.  Phillips  (d)  ;  Clinton  v.  Brophy  (e). 

(a)  2  J.  &  8.889. 
(6)  FL  &  K.  564;  S.  G.  4  Ir.  £q.  Bq>.  537. 
(c)  3  T.  &  Ck)L  206.  (<0  3  Hans,  281. 

(€)  lOIr.  Eq.  Rep.  139. 


Argument, 
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Mr.  F.  FUzgercUd  and  Mr.  Wytmey  contra. 

The  acknowledgment  must  be  given  to  the  creditor ;  and  it  must 
be  absolute  and  unconditional,  and  with  a  view  of  making  ihe  party 
giving  it  liable  to  the  demand.  It  is  impossible  to  give  that  inter* 
pretation  to  a  will,  which^  if  it  be  an  acknowledgment  at  all»  is  one 
to  a  third  party,  and  which  is  revocable  up  to  the  testator's  decease. 
K  it  be  not  an  acknowledgment  at  the  time  it  is  given,  it  cannot 
be  made  one  by  the  subsequent  death  of  the  testator:  JoneM  v. 
SeoU{a)\  Freake  v.  Cranefeldi  (b) ;  Evans  v.  Twee(fy{c)i  Blair 
V.  Nugent  (d). 


Juhf  12. 
Judgment. 


The  LoBD  Chancbllob.* 

I  do  not  think  that  it  is  necessary  for  me  in  this  case  to  review  the 
'  authorities  that  have  been  cited,  or  to  dissent  from  any  of  .them,  in 
order  to  arrive  at  a  satisfaetory  decision  of  the  question  before  me. 
That  is,  simply,  whether  there  has  been  an  acknowledgment  of  ihe 
existence  of  the  debt,  in  writing,  signed  by  the  debtor,  and  given  to 
the  creditor  ?  That  the  debtor  has  signed  such  an  aeknowledgment 
cannot  be  denied ;  but  it  is  contended  that  it  was  not  give^  and 
could  not  have  been  given,  to  the  creditor,  because  it  is  contained 
in  the  will  of  the  debtor.  I  apprehend  that  it  is  impossible^  with 
reference  to  the  judicial  and  other  opinions  that  have  been  given  on 
this  provision  of  the  statute,  and  to  its  plain  and  obvious  policy,  to 
hold,  that  the  document  signed  must  be  such  as  to  be  capable  of 
manual  delivery.  An  insolvent's  schedule,  or  a  Master's  report, 
is  a  matter  of  record,  that  never  can  be  given  in  the  sense  which 
the  defendant's  Counsel  contend  that  this  word  is  used  in  the 
statute.  Its  sense  manifestly  is  more  extensive ;  and,  in  my  opinion, 
it  means  any  document  signed  by  the  debtor,  expressive  of  hii 
intention  to  admit  the  debt,  and  to  have  it  produced  and  used  for 
that  purpose.  A  will  which  must  be  published  at  the  testatcMr's 
death,  which  must  be  signed,  and  must  be  accessible  to  the  creditori 
satisfies  every  imaginable  end  that  we  can  attribute  to  the  Legift- 


(a)  4  a  4  Fin.  382. 
(c)  1  Beay.  55. 


(6)  3  M.  &  Cr.  490. 
(<0  3  Jo.  &  Lat.  672. 


The  Bight  Hon.  F.  Blackbubne. 
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latnre.     As  a  recognition  of  the  debt,  it  is  just  as  significant  as  an .       1852. 
insolvent's  schedole ;   and  the  intention  of  ^  debtor,  that  the      .^^^ 
creditor  shall  have  notice,  is  just  as  unequivocal  in  the  one  case  i as 
in  the  other.    Indeed,  in  the  case  before  me,  the  verj  special  provi- 
sion made  for  the  plaintiff's  and  two  other  debts,  and  the  ccmdition     ^^^9"^^ 
respecting  the  executorship,  must  have  made  it  absolutely  impera- 
tive on  the  person  who  had  possession  of  the  Will  to  place  it  in  the 
hands  of  these  three  persons  at  the  testator's  death,  or  at  aU  events 
to  give  them  the  earliest  intimation  of  its  contents.    Besides'  which, 
the  rules  of  the  Ecclesiastical  Court  made  it  impossible  that  the  will 
could  be  proved  unless  the  executors  appeared  or  were  cited.    It  is 
plain,  therefore,  to  my  mind,  that  the  testator,  when  he  signed  the 
will,  recognising  the  debt,  must  have  intended  that  it  should  be 
given,  that  is,  actually  delivered  to  the  creditors,  to  be  used  as  . 
^evidence  of  their  debt,  and  to  feicilitate  its  payment. 


In  re  LINDSAY. 


Dec.  15. 


This  was  a  petition,  by  way  of  special  case,  filed  under  the  11th  A  testator,  by 

his  will,  made 
section  of  the  Court  of  Chancery  (Ireland)  Regulation  Act,  1850.  in  1840,  in 
__,  ,  .       ,  .  .  ,       /.  11      .  case  of  his  wife 

Ine  case  stated  in  the  petition   was  the  following  :-*-  having  a  child 

Thomas  M'Murray,  being  possessed,  among  other  property,  of  jg^  ^   ^^' 

eight  shares  in  the  Northern  Banking  Company,  and  of  ten  shares  ^^  hf^had 

in  the  Belfast  Banking  Company,  made  his  will  on  the  25th  of  July  ^^^f  ;^ 

1840,  by  which  he  left  all  the  property,  real  and  personal,  which  ^|^_^* 

he  mieht  be  possessed  of  or  entitled  to  at  the  time  of  his  death,  ffeld,    that 

®  '^  three  children 

to  William  Hopkins,  David  Lindsay  and  William  McClelland,  upon  bom  after  the 

will,  and  be- 
trust  as  to  the  Bank  shares,  in  case  of  his  wife  Margaret  M'Muiray  fore  the  testa- 

tor's    dfiatih 

^  having  a  child  after  my  death,  I  leave  to  that  child  eight  shares  I  ^ere  entitled 
have  in  the  Northern  Bank,  and  ten  shares  in  the  Belfast  Bank."  ^  ^^f^* 

Barber  (5  Bur.)  approved  of. 
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And  after  Various  bequests,  he  directed  all  his  other  property  to  be 
disposed  of  by  auction,  and  divided  between,  his  son  William  and 
his  daughter  Anne. 

The  testator  died  on  the  4th  of  September  1849,  leaving  William 
and  Anne — children  of  a  fbrmer  marriage,  and  Andrew  M'Clelland, 
the  son  of  Jane,  who  was  also  a  child  of  the  same  marriage — and 
Thomas,  G-eorge  and  Edmond,  children  by  his  second  wife  Margaret 
M'Murray — all  bom  before  his  death.  No  child  was  bom  after  hia 
death.  Anne  M'Murray  died  shortly  after  the  testator's  death, 
intestate  and  unmarried.  The  executors  proved  the  will,  and 
administered  all  the  assets,  except  the  Bank  shares ;  with  respect  to 
which  the  following  claims  were  made : — William  M^Murray  claimed 
them  as  residuary  legatee ;  Thomas,  Greorge  and  Edmond  claimed 
them  under  the  bequest  in  the  will ;  and  Andrew  McClelland,  as  one 
of  the  next-of-'kin,  claimed  a  distributive  share.  The  petition  prayed 
a  declaration  as  to  the  person  or  persons  entitled  to  the  shares. 


Argument, 


Mr.  Law,  for  the  petitioner. 


Mr.  Serjeant  Christian  and  Mr.  Joy^  for  the  three  children  of 
the  second  marriage,  contended  that  the  testator's  intention  was,  as 
it  was  his  duty,  to  provide  for  all  his  children  of  the  second  mar- 
riage. There  were  two  difficulties  in  the  way  of  the  Court  putting 
that  constraction  of  the  will.  The  first  arose  from  the  words  '^  after 
my  death.''  That  difficulty  was  met  by  the  cases  of  laggard  v« 
Jaggard  {a\  and  White  v.  Barber  {b) ;  for,  according  to  those  cases, 
if  a  child  had  been  born  after  the  date  of  the  will,  though  before 
the  testator's  death,  he  wo«ld  take  under  the  bequest.  The  second 
difficulty  arose  from  the  word  "  child."  Three  constructions  might 
be  put  on  the  will — first,  it- might  be  held  that  the  bequest  was  void 
for  uncertainty ;  but  that  would  altogether  disappoint  the  testator's 
intention,  and  leave  the  children  of  the  second  marriage  unprovided 
for.  Secondly,  that  the  eldest  child  alone  should  take ;  that  would 
be  either  to  defeat  the  intention,  or  to  attribute  a  very  capricious 
intention  to  the  testator.     The  third  construction  was  manifestly 


(«)  Pr.  Ch.  175. 


(6)  Amb.  700;  S.  C,  5  Bur.  2713. 
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that  intended,  and  the  reasonable  construction,  viz.,  that  the 
three  children  of  the  second  marriage  should  take  equallj.  That 
was  supported  by  the  authorities  whicb  held  that  the  word  "  child  " 
would  be  expounded  so  as  to  meet  the  intention  of  the  testator : 
Tompkins  v.  Tompkins  (a);  2  Jar,  on  Wills,  pp.  108,  318;  Har- 
rison V.  Harrison  {b) ;  Spalding  v.  Spalding  (c)  ;  Evans  v. 
Astley  (d). 


Argument, 


Mr.  Hutton  and  Mr.  W.  Crozier^  for  William  M*Murray,  the 
residuary  legatee,  contended  that  the  gift  had  lapsed  and  must  fall 
into  the  residue.  If  there  had  been  a  posthumous  child,  those  born 
after  the  will,  and  before  the  testator's  death,  must  have  been 
excluded.  Wkite  v.  Barber  was  overruled  by  the  Court  of  Common 
Pleas  in  England,  in  Doe  d.  Blakiston  v.  Hazlewood  (e),  1  Jarm, 
on  Wills,  p.  592  ;  Doe  v.  Fawcett  (/).  As  to  the  bequest  falling 
into  the  residue,  they  cited  Cambridge  v.  Rous  (g) ;  Easum  v.  Ap- 
pleford{k) ;  Skanly  v.  Baker  (t) ;  Jackson  v.  Kelly  (A)  ;  Jones  v. 
Mitchell  (/) ;  In  re   O^Beime  (m)  ;  Leighton  v.  Bailie  (n). 

Mr.  Robert  Andrews,  for  Andrew  M*Murray,  one  of  the  next- 
of-kin  of  Anne  M'Murray,  argued  that  the  bequest  had  failed,  and 
did  not  pass  under  the  residuary  bequest,  which  was  of  all  the  tes- 
tator's "  other  property." 


The  Lord  Chancellor.*  r\     i^ 

Dec,  15, 

The  question  for  the  Court  to  decide  on  this  special  case  is,  to     Judgment, 
whom  certain  Bank  shares  mentioned  in  the  will  of  Thomas  M*Mur- 
ray,  in  the  events  that  have  happened,  now  belong  ?    This  will  was 


(a)  Pr.  Ch.  397. 
(c)  Cro.  Car.  185. 
(«)  10  C.  B.  544. 
(S)  8  Yes,  >2. 
(0  4  Ves.  752. 
(0'  1  Sim.  &  St.  290. 


(6)  1  Buss.  &  M.  72. 
(rf)  1  Bur.  1507. 
(/)  1  B.  &  Ad.  186. 
(A)  5  M.  &  Cr.  ^, 
(*)  2  Ves.  285. 
(ot)  1  Jo.  &  Lat.  522. 


VOL.  3. 


(«)  3  M.  &  K.  267. 
•  Right  lion.  Fbakcis  Blackburne. 
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made  in  1840,  at  which  time  he  was  married  for  a  second  time, 
but  had  not  then  had  any  children  of  that  marriage.  After  bequests 
to  his  wife  Margaret,  is  the  bequest  of  the  Bank  shares^  in  these 
words : — "  And  in  case  of  her  having  a  child  after  my  death,  I 
leave  to  that  child  eight  shares  I  have  in  the  Northern  Bank,  and 
ten  shares  in  the  Belfast  Bank."  After  his  will  he  had  three 
children — Thomas,  George  and  Edmond,  but  he  had  not  a  posthumous 
child.  These  children  contend  that  they  are  entitled  to  the  Bank 
shares,  and  if  they  are,  ho  other  questions  can  arise.  The  Counsel 
for  the  children  contend  that,  on  the  authority  of  Jaggard  v.  Jng* 
gard{a\  decided  by  Lord  Somers,  and  of  White  v.  Barber  (b), 
which  was  a  case  from  the  Court  of  Chancery,  and  on  the  certifi- 
cate in  which  Lord  Apsley  acted,  all  are  entitled,  |hough  none  of 
them  was  a  posthumous  child.  It  is  on  the  other  hand  contended 
that  the  Court  of  Common  Pleas  in  England,  in  the  case  of  Doe  y. 
Hazlewood  {c),  have  entirely  overruled  and  invalidated  the  authority 
of  that  case.  If  the  case  of  White  v.  Barber  be  law,  it  plainly  rules 
the  present  case  in  favour  of  the  children ;  for  it  most  unequivocally 
decides  that  several  children,  not  posthumous,  should  all  take, 
though  the  devise  was  plainly  and  unequivocally  to  a  posthumous 
child,  or  posthumous  children.  In  a  conflict  of  such  high  autho- 
rities, I  should  be  disposed  to  think  my  safe  course  would  be  to 
abide  by  the  earlier  decision,  long  recognised,  and  I  have  no  doubt 
acted  on  as  law.  A  decision  of  the  Court  of  King's  Bench  in  the 
time  of  Lord  Mansfield,  and  by  such  distinguished  Judges  as  those 
named  in  the  certificate,  followed  by  a  decree  of  Lord  Apsley  in 
conformity  with  it,  can  hardly  be  said  to  be  satisfactorily  impugned 
by  an  order  of  a  Court  of  Common  Law  on  a  motion. 

But  I  think  the  claim  of  the  children  may  be  rested  on  another 
ground,  which  makes  it  not  necessary  to  decide  it  on  the  authority 
of  White  V.  Barber.  In  that  case  the  words  of  the  will  were  so 
unequivocally  descriptive  of  a  posthumous  child  or  children,  that 
no  children  born  in  the  testator's  lifetime  could  have  been  brought 
within  the  description,  except  by  a  construction  which  the  Court 


(a)  Pr.  Ch.  175. 


(*)  5  Burr.  2708. 
(c)  10  C.  B.  Bep.  544. 
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of  Common  Pleas  thinks  it  was  not  in  the  power  of  any  Court         1852. 

Chancery, 
to  adopt.     But  I  have  here  to  deal  with  an  instrument  most  inartifi-     ' . ^ 


In  re 


Judgment, 


cially  drawn,  and  with  a  bequest  which,  bj  punctuation  and  altering  i^indsat. 
a  word,  maj  be  made  descriptive  of  children  bom  before  the  death 
of  the  testator.  If  I  read  the  sentence,  "  in  case  she  has  a  child," 
interposing  a  comma,  then  I  escape  the  absurdity,  and  the  in- 
jostioe  of  excluding  the  children  bom  in  his  lifetime  from  any 
provision,  and  of  making  a  provision  for  a  child  that  never  might 
come  in  e$se^  and  whom  the  testator  could  never  by  possibility  see. 
It  has  been,  I  think,  most  justly  argued  in  support  of  this  mode  of 
reading  and  construing  this  short  bequest,  that  we  do  not  find  the 
word  "  born,"  or  any  similar  expression,  pointing  necessai^ily  to  the 
occurrence  of  the  birth  of  the  child  after  the.  death  of  the  testator. 
His  wife  having  a  child,  no  matter  when,  may  therefore  reason- 
ably  be  argued   to  be  in   his   contemplation. 

If  I  am  right,  that  a  child  born  at  any  time,  and  not  a  post- 
humous child  alone,  was  within  the  meaning  of  this  bequest — the 
question  remains  whether  more  than  one  child  can  take  ?  It  is 
manifest,  that  if  all  cannot  take,  the  bequest  must  fail ;  for  the 
testator  has  not  said  which  shall  take  :  each  is  the  child  of  the  wife, 
and  there  is  no  difference  between  the  first  and  the  last  born,  as 
objects  described.  Now,  to  avoid  such  a  consequence,  which  is  no 
less  than  the  total  disappointment  of  the  testator's  intention,  and 
a  breach  of  a  natural  obligation,  I  am  quite  justified  by  authority 
to  hold  that  the  particle  *  a'  is  used  to  denote  any  child ;  and  that 
each  coming  successively  into  existence  becomes  *  a '  child  within 
the  meaning  of  the  testator.  White  v.  Barber  is  an  authority 
(or  this,  which  is  a  point  on  which  I  do  not  think  the  Court  of 
Common  Pleas  impugned  its  authority. 


Declare  that  the  three  infant  children  of  the  testator,  viz — 
Thomas  M*Murray,  George  M*Murray  and  Edmond 
M*Murray,  are  absolutely  entitled  to  the  eighteen  Bank 
shares  in  the  will  and  petition  respectively  mentioned  ;  and 
let  all  parties  be  paid  their  costs  of  this  matter  out  of  the 
residuary  personal  estate  of  the  testator ;  and  accordingly^ 
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refer  it  to  the  Master  to  tax  and  ascertain  the  same  respec- 
tively. And  it  appearing  to  the  Court  that  the  petitioners, 
as  executors  of  the  said  testator,  have  paid  over  and  trans- 
ferred to  the  respondent  William  M'Murray,  as  residuary 
legatee,  all  of  the  said  residuary  personal  estate,  let  the 
petitioner  pay  to  the  several  respondents,  save  the  respond- 
ent William  M'Murray,  their  respective  costs,  when  so 
taxed  and  ascertained  as  aforesaid ;  and  let  the  petitioners 
add  the  same  to  their  own  costs,  when  so  taxed  and  ascer- 
tained as  aforesaid ;  and  let  the  said  respondent  William 
M^Murray  pay  to  the  petitioner  the  amount  of  their  own 
costs,  and  of  the  costs  so  directed  to  be  paid  by  them  to  the 
other  respondents  as  aforesaid. 

Reg.  Lib.  Gen.  7,  /.  873. 
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BAXTER  V.  COMBE. 
(In  thfi  Rolls.) 


July  24. 


The  facto  of  this  ct^e,  as  stated  in  the  bill  and  the  several  defences  On  a  motiun 

for    an    in- 
set up  by  the.  defendant'?  answer,  appear  in  the  report  of  the  former  jonctibn    to 

restrain    the 
motion  for  the  ii^unotion  (1  /r.  Chan.  Rep.  284).    Under  the  order  infringement 

made  on  that  motion,  m  action  was  brought  in  the  Court  of  Queen's  an  order  wa^ 
^       ,  made  that  the 

^^^^^'  motion  should 

The  specification  of  the  plaintiff's  invention  was  given  in  ®vi--JJ^^j^^ 

dence   at   the   trial.     After  describing    Robinson's   machine,   and  ^">°ght    an 

*=*  action  at  law. 

describing  accurately  and  by  reference  to  drawiniES  the  improve-  There  was  a 
^  "  fD^  Mr  verdict  for  the 

ments  made  therein  by  the  plaintiff's  invention,  the  specification  phuntiff,    and 

the  defendant 

proceeded  thus : — "  Having  thus  described  the  nature  of  my  inven-  tendered  a  bill 

of  exceptions, 

tion,  and  the  means  by  which  I  carry  the  same  into  effect,  I  wish  it  pending  which 

to  be  understood  that  I  do  not  confine  myself  to  the  precise  details  ^as  renewed ; 

given,  provided  the  peculiar  character  of  my  invention  is  retained :  g,^ted  ^  in. 

and  what  I  claim  as  my  invention  is  the  application  of  mechanical  "{S^^ff'  ^f 

means  for  turning  or  reversing  the  holders,  as  described,  and  dress-  ff?J**"°^  ^ 

ing  both  sides  of  the  fiax  at  one  end  as  it  passes  over  the  same  line  ^^^^  which 

®  '^  the    Court 

of  hackles,  whether  of  the  same  or  different  gradations,  or  finenesses  might    make, 

by    directing 
of  pins ;  and  I  claim  this  application,  not  only  to  the   particular  an  issae,   or 

otherwise,   to 
combinations  of  hackles  as  described,  but  to  any  other  combination  ascertain  the 

moved  simultaneously  in  the  same  direction  by  the  same  common  ^^^^    which 

shaft  or  shafts,  and  to  which  it  can  be  beneficially  applied,"  should  sustam 

The  following   dischiimer,  bearing  date  the  9th   of  September  ^J^j^^^^^^ 

1849,  'by  the  plaintiff,  was  also  in  evidence :— "  Since  the  enrol-  ^^^^^^^^^^^ 

ment  of  the  said  specification,  I  have  been  advised  that  it  night  judgment  m 
"^  the  acuon  at 

possibly  be  held  in  a  Court  of  Law,  that  I  claim  the  application  of  law. 

Principles 
mechanical  means  generally  to  turn  holders  of  hackling  machines,  which  guide 

whether  such  holders  be  caused  to  approach  to  and  to  recede  from  granting  or 

withholding 
an  iiyanction  after  verdict,  but  before  the  legal  right  is  finally  determined. 
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the  hackles  or  not ;  but  sach  was  not  mj  intention,  as  my  invention 
was  directed  only  to  improve  machines  where  the  holders  approach 
to  and  recede  from  the  hackles;  for  which  reason  I  wish  to  disclaim, 
and  I  do  hereby  disclaim,  the  turning  of  holders  used  in  machines^ 
by  mechanical  means,  where  the  same  are  conducted  continuously 
through  the  machines  without  the  holders  being  caused  to  approach 
to  and  recede  from  the  hackles.**     . 

The  defendant,  at  the  trial,  contended  that  the  patent  was  void, 
as  against  the  defendant's  patent,  by  reason  of  the  specification^ 
being  too  general,  and  claiming  to  patent  a  principle,  viz.,  the 
application  of  mechanical  principles  generally  to  turning  and 
reversing  the  holders,  and  that  the  objection  to  it  was  not  removed, 
but  strengthened,  by  the  disclaimer  by  which  the  plaintiff  put  that 
construction  on  the  specification.  But  the  Lord  Chief  Justice  was 
of  opinion  that  the  patent  and  specification  were  valid,  and  that  the 
disclaimer  was  unnecessary,  and  put  the  case  to  the  jury  on  the 
patent  and  specification  alone.  The  question  put  to  the  jury  was, 
whether  the  defendant's  alleged  invention  corresponded  with  the 
terms  of  the  plaintiff's  specification?  The  jury  found  a  verdict 
for  the  plaintiff. 

The  defendant  thereupon  put  in  the  following  exception: — 
**  His  Lordship  having  told  the  jury  that  the  specification  is  valid, 
we  call  upon  his  Lordship  to  state  to  the  jury  that  the  specification, 
independent  of  the  disclaimer,  by  reason  of  the  plaintiff's  claiming 
the  application  of  mechanical  means  to  machinery  generally,  would 
avoid  the  patent,  and  that  the  disclaimer  cannot  have  the  effect  of 
making  good  the  patent,  as  against  the  defendant's  intervening 
patent" 

The  leading  Counsel  for  the  defendant  certified  that  the  bill  of 
exceptions  was  not  taken  for  delay,  and  raised  a  substantial  question 
material  to  the  decision  of  the  case;  and  that  besides  the  question 
raised  by  it,  there  were  several  other  grounds  on  which  the  verdict 
should  be  set  aside,  and  a  new  trial  granted. 


Argument,  Mr.  Brewster,  with  whom  was  Mr.  Fitzgihbon  and  Mr.  Maiey, 

moyed  for  an  injunction.   They  contended  that  the  plaintiff's  legal 
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right  had  been  established  by  the  opinion  of  the  learned  Judge  and 
the  verdict  of  the  jury,  and  that  the  question  on  the  construction  of 
the  specification  was  not  properly  raised  by  the  exception,  whicl\ 
was  so  informal  that  it  could  not  be  acted  on ;  and  at  all  events  that 
construction  was  so  clearly  in  favour  of  the  plaintiff,  that  the  Court 
would  not  withhold  the  injunction  merely  because  a  question  had 
been  raised^  by  the  defendant.  They  cited  Bouion  v.  Ball  (a) ; 
Universities  of  Oxford  and  Cambridge  v.  Richardson  {li) ;  Bridson 
V.  Benecke{c)\  Bowman  v.  Taylor  {d)i  Baird  v.  Neilson{e)\ 
Muntz  V.  Grenfel{f) ;  Sellers  v.  Dickenson  {g) ;  Newton  v.  Grand 
Junction  Railway  Co.  (A)  ;   Gamble  v.  Kurtz  (t). 


Argument. 


Mr.  Francis  A.  Fitzgerald  and  Mr.  Pilkington,  for  the  defendunt, 
argued  that  there  had  not  been  what  the  Court  had  wished  to 
procure,  by  making  the  order  in  November  1850,  viz., — a  legal 
ascertainment  of  the  plaintiff's  right.  He  had  no  right  to  enter 
judgment  at  law  until  the  exception  was  disposed  of  by  the 
Court.  Until  that  legal  right  was  determined,  the  plaintiff  had 
no  right  to  an  injunction:  Bacon  v.  Jones (k).  There  bad  been 
no  long  and  uninterrupted  possession,  to  bring  the  case  within  the 
exception  to  the  general  rule  stated  in  Stevens  v.  Keating  (I),  and 
Electric  Telegraph  v.  Nott{m)*  The  case  stood,  in  all  respects 
material  to  the  application,  in  the  same  position  as  on  the  former 
motion,  except  that  there  had  been  a  verdict  and  the  opinion  of  a 
single  Judge.  There  could  be  no  determination  on  the  legal  right 
until  the  judgment  is  entered  up  at  law.  In  England  the  cajse 
would  be  different,  for  there  judgment  could  be  entered  notwith- 
standing the  exception;  and  yet  in  Hill  v.  Thompson (n),  Lord 
Eldon,  under  similar  circumstances,  refused  an  injunction.  Heath 
V.  Unwin{o)  was  also  in  point.     Bridson  v.  Bt Alpine  {p)  was 


(fl)  3  Ves.  140. 
(c).  12  Beav.  1. 
(e)  8  CI.  &  Fin.  726. 
{g)  5  Exch.  Rep.  362. 
(0  3C.B.  Rep.  425. 
(0  2Pha.  333. 
(n)  3  Mer.  622. 


(p)  8  Beav.  229. 


(6)  6  Ves.  689. 

id)  2Ad.&ElL278. 

(/)  7  Jut.  121. 

(A)  5  Exch.  Rep.  331. 

(A)  4  M.  &  Or.  433. 

(ill)  2  P.  Coop.  41. 

(o)  15  Sim.  552.      . 
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a  case  in  which  tlie  Court  would  have  granted  the  injunction^ 
independently  of  the  trial  at  law.  That  there  was  a  substantial 
question  raised  by  the  exception  was  plain,  from  the  certificate  of 
the  defendant's  leading  Counsel  at  law,  and  there  was  a  bona  fide 
intention  to  proceed  with  it.  There  were  several  questions  to  be  de- 
termined—^the  construction  of  the  specification  and  oS.  the  disclaimer, 
and  the  effect  of  the  latter  on  the  defendant's  patent  ^hich  inter- 
vened :  Stocker  v.  Warner  (a).  The  expense  which  the  defendant 
had  incurred  in  consequence  of  the  plaintifi^'s  delay  :  Birmingham 
Canal  Co*  v.  Lloyd  (b)  ;  and  the  irremediable  mischief  which  would 
be  done  him  by  the  injunction,  were  suflScient  grounds  for  re- 
fusing it. 


The  Master  of  the  Rolls. 
Judgment,  j^  motion  was  nmde  in  this  case  in  last  Michaelmas  Term  for  an 

injunction  to  restrain  the  defendant  from  infringing  the  patent 
obtained  by  one  of  the  plain tifis,  Peter  Carmiohael.  When  the 
case  was  before  me,  as  it  did  not  fall  within  the  principle  laid  down 
by  Lord  Cottenham  in  Stevens  v.  Keating,  applicable  to  cases 
where  there  has  been  a  long  and  uninterrupted  possession  under  the 
patent,  I  made  the  usual  order  that  the  plaintifi*  should  bring  an 
action  at  law,  and  that  the  motion  should  stand  over.  An  action  has 
accordingly  been  brought,  and  was  tried  before  the  Lord  Chief 
Justice,  and  there  has  been  a  verdict  for  the  plaintiff,  who  has  now 
renewed  his  motion  of  last  November,  founding  his  claim  to  an 
injunction  on  the  verdict,  as  establishing  his  right,  as  stated  in  the 
bill.  A  bill  of  exceptions,  it  appears,  has  been  tendered,  and  the 
only  ground  which  has  been  suggested,  or  which  can  be  suggested,  in 
opposition  to  this  application,  is  the  pendency  of  the  bill  of  exceptions ; 
for  with  regard  to  the  new  trial  motion,  I  have  not  heard  a  word 
which  would  induce  me  to  refuse  this  application.  Judging  f^om  my 
own  experience  of  the  practice  of  the  Common  Law  Courts,  I  think 
there  is  no  ground,  at  least  I  have  heard  none,  for  moving  to  set 
aside  the  verdict  as  against  the  weight  of  evidence.  There  is  no 
point  of  law  raised  in  the  case,  except  that  which  is  the  subject  of 

(a)  1  Man.  Gr.  &  Sc.  148.  (b)  18  V«s.  515. 
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the  exception.  I  admit  that  if  there  be  any  informality  in  the 
exception,  and  the  Chief  Justice  would  not  allow  any  alteration  to 
be  made,  the  point  might  be  raised  on  a  new  trial  motion,  but  no 
question  of  law  arose  except  that  which  was  intended  to  be  raised 
by  the  exception. 

With  regard  to  the  effect  of  the  exception  to  the  charge  of  the 
Lord  Chief  Justice,  I  may  observe  that  there  is  no  doubt  about  the 
law.  It  is  only  the  application  of  the  legal  principle  that  can  be 
doubted.  There  is  no  conflict  of  authority.  In  the  case  of  Hill  v. 
Thowtpson  (a),  Lord  Eldon  certainly  did  refuse  to  act  on  the  verdict 
at  law  by  granting  an  injunction,  but  he  expressly  stated  the  great 
doubt  which  he  entertained  as  to  the  law  of  the  case. 

The  case  of  Bridsan  v.  3PAlpine  (b)  is  most  unsatisfactory,  as 
reports  always  are  when  the  judgment  of  the  Court  is  given  without 
a  full  statement  of  the  facts  of  the  case.  The  Judge  is  represented 
as  laying  down  principles  which  in  the  abstract  may  be  incorrect, 
and  yet  may  be  quite  correct  as  applied  to  the  particular  case  before 
him. 

In  the  case  of  Bridson  v.  Benecke(c),  a  verdict  had  been 
obtained  by  the  plaintiff,  and  a  bill  of  exceptions  had  been  tendered, 
which  had  not  been  disposed  of.  Lord  Langdale,  the  same  Judge 
who  decided  Bridson  v.  3PAlpine,  said,  "  No  argument  was  neces- 
sary to  establish  that  a  verdict  is  not  a  judgment,  and  that  a  bill  of 
exceptions  may  possibly  prevent  the  verdict  from  ever  becoming 
a  judgment.  That,  I  think,  would  be  admitted.  Thinking,  as  I 
do,  on  the  one  band,  that  this  Court  is  not  absolutely  bound  by  the 
verdict,  and  thinking  on  the  other  hand  that  this  Court  ought  not  to 
disregard  altogether  a  verdict  which  has  been  given  after  a  careful 
trial,  the  result  is,  that  this  Court  must  act  according  to  the  circum- 
stances appearing  in  each  particular  case."  Then,  in  another  part 
of  his  judgment  he  says,  **  The  question  remains,  whether  I  can,  on 
the  mere  ground  that  a  bill  of  exceptions  has  been  tendered  to  the 
Judge,  refuse  to  the  plaintiffs  the  benefit  of  all  these  circumstances  ? 
I  am  perfectly  aware  that  the  jurisdiction  of  this   Court  does 

(a)  3  Her.  622.  (6)  8  Beav.  229. 

(c)  12  Beav.  I. 


1851. 

Eolis. 


Judgment. 


VOL.  3. 
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neoessarilj  appear  to  be  somewhat  anomalous.  The  Comi  acts  in 
aid  of  a  legal  rights  and  yet,  as  I  have  already  observed,  there  are 
many  cases  in  which  the  Court  is  to  such  an  extent  satisfied  that  the 
legal  right  exists,  that  it  will  often  give  the  plaintiff  the  benefit  of 
the  jurisdiction  at  the  very  same  time  that  it  thinks,  f<Nr  greater 
satisfJEU^tion,  that  there  ought  to  be  a  subsequent  trial.  Cases  of  that 
kind  have  frequently  occurred,  where  the  Court  is  not  quite  satisfied ; 
though  the  usual  course  is,  to  let  there  be  a  trial,  and  after  that  trial 
has  taken  place,  and  the  verdict  has  been  obtained,  the  Court  will 
then  determine,  with  reference  to  the  circumstances,  whether  an 
injunction  ought  or  not,  at  that  time,  to  be  granted.** 

Lord  Langdale  in  that  case  fell  into  a  mistake  natural  for  an 
Equity  Judge,  that  '*a  bill  of  exceptions  may  possibly  prevent  a 
verdict  from  ever  becoming  a  judgment."  In  this  country,  judg- 
ment is  not  entered  until  the  exceptions  are  disposed  of;  but  in 
England  judgment  is  entered  up,  and  the  exceptions  are  taken  at 
once  to  the  Court  of  Error.  That  circumstance,  however,  does  not 
appear  to  me  to  make  any  very  material  difference. 

If  that  case  be  law  (and  there  is  no  reason  to  suppose  that  it  is 
not),  it  is  plain  that  the  Court  has  a  right  to  consider  lUl  the  cir- 
cumstances; and  although  it  is  not  bound  to  grant  an  injunctioD 
after  a  verdict,  in  a  case  such  as  Hill  v.  Thon^on^  or  Bridaan  v. 
M^Alpine^  still,  on  the  other  hand,  the  Court  may,  in  the  exeroiae 
of  its  authority,  and  of  a  well  regulated  discretion,  consider  the 
circumstances  of  the  case,  and  grant  the  injunction,  if  it  be  proper 
to  do  so,  though  the  legal  right  has  not  been  finally  determined. 

It  is  necessary  that  I  should  advert  to  the  various  defences  which 
have  been  set  up  by  the  answer.  One  of  these  defences  was,  that 
the  invention  was  not  an  original  one.  That  is  a  question  of  fact ; 
and  there  has  been  a  finding  of  the  jury  upon  it,  which  I  am  quite 
prepared  to  act  on,  in  the  absence  of  any  argument  to  satisfy  me 
that  there  is  the  slightest  ground  for  impugning  it. 

The  second  ground  of  defence  was,  that  the  specification  was 
imperfect.  I  can  very  well  understand  that  a  specification  may 
be  void.  A  monopoly  may,  for  just  reasons,  be  granted  to  a 
person  who  makes  a  useful  invention ;  but  it  is  his  duty,  in  order 
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to  entitle  him  to  it,  to  act  with  perfect  candour.  His  specifica- 
tion should  be  precise  and  accurate,  so  that  the  public  may  have 
the  full  benefit  of  the  inveBtion,  at  the  determination  of  the  patent. 

It  is  therefore  considered  a  sort  of  fraud  to  conceal  the  mode  bj 
which  the  iuTcntion  is  to  be  carried  out.  The  specification  ought 
to  be  perfect  and  precise.  ^  In  my  opinion  there  is  no  pretence  for 
saying  that  the  specification  in  this  case  was  not  accurate. 

The  third  defence  is,  that  this  was  an  attempt  to  patent  a  prin- 
ciple ;  and  the  last  defence  is,  that  there  had  not  been  an  infringe- 
ment of  the  patent — ^that  the  machine  alleged  to  haTC  been  invented 
by  the  defendant  was  an  entirely  difierent  machine,  and  that  al- 
though, in  both  inventions,  the  reversing  the  holder,  which  had 
previously  been  done  by  manual  labour,  in  Robinson's  flat  ma- 
chine, was  done  by  machinery^  yet  the  defendant's  invention  was 
not  a  colourable  imitation,  but  a  difierent  mode  of  carrying  out 
what  was  alleged  to  be  a  principle.  These  several  matters  re- 
quired to  be  investigated  in  a  Court  of  Law. 

As  I  have  already  said,  there  is  no  ground  for  holding,  and  it  has 
not  been  argued,  that  the  specification  does  not  correctly  describe 
the  invention.  The  finding  of  the  jury  establishes  that  the  defendant 
has  made  use  of  the  plaintiff's  invention  ;  that  he  has  been  making 
tbes^  machines,  selling  them  and  appropriating  to  himself  the  benefit 
and  advantage  of  the  invention,  by  means  of  a  colourable  imitation. 
Of  course,  in  all  cases  of  this  kind,  where  a  patent  is  infringed, 
there  will  be  an  attempt  to  make  the  imitation  somewhat  difierent 
from  the  original;  but  the  verdict  establishes  that  this  was  a 
colourable  imitation. 

With  regard  to  the  exception  to  the  charge  of  the  learned  Judge, 
it  is  quite  beside  the  merits  of  the  case.  It  is  in  substance  this — 
that  although  there  was  no  intention  to  patent  a  principle,  and 
although  the  specification  could  be  justified  b^  a  mere  inspection 
of  the  plaintiff^'s  machine,  yet  the  patent  is  so  worded  that  it  may 
be  considered  as  involving  a  principle ;  that  although  the  plaintifi" 
does  not  seek  or^  claim  to  monopolise  a  principle,  yet,  having  un- 
fortunately framed  his  patent  in  a  peculiar  way,  he  is  thereby  to 


1851. 
RoUs. 


Judgment. 


Digitized  by 


Google 


252 


CHANCERY  REPORTS. 


1851. 

RoOs, 


Judgment* 


be  deprived  of  the  advantage  flowing  from  this  important  inven* 
tion.  It  is  in  fact  a  sort  of  special  demurrer  to  the  patent,  the 
defendant  contending  that  he  can  show  that  it  patented  a  principle, 
although  it  was  never  intended  that  it  should;  on  that  ground 
it  is  contended  that  the  defendant  is  entitled  to  appropriate  the 
advantage  to  be  derived  from  this  important  inventi<Mi.  That  is, 
as  I  have  already  said,  a  defence  totally  beside  the  merits,  a  mere 
legal  crotchet,  by  means  of  which  the  defendant  seeks  to  appro- 
priate the  advantage  of  the  plaintiff's  labour.  I  think  it  is  the  duty 
of  a  Judge,  in  considering  a  case  of  this  kind,  to  see  whether  the 
defence  set  up  is  a  mere  legal  one,  beside  the  merits  of  the  case ;  and 
although  he  must  be  cautious,  and  take  care  that  no  injustice  is . 
ultimately  done  to  the  defendant  by  granting  the  injunction,  yet  he 
is  bound,  when  he  has,  as  in  this  case,  legal  authority  as  high  as  that 
of  any  Judge  in  either  country  on  the  only  question  in  the  case — 
that  question  being  merely  a  legal  one,  and  altogether  beside  the 
merits — not  to  allow  the  defendant,  during  the  next  four  months,  to 
go  on  making  and  selling  these  machines,  and  to  appropriate  still 
further  to  his  own  use  the  benefit  and  advantage  of  the  plaintiff's 
invention,  on  the  ground  that  the  wording  of  the  patent  goes'  too 
far,  and  patents  a  principle,  and  is  not  confined  to  what  was, 
undoubtedly  the  invention  of  the  plaintiff.  Under  these  circum- 
stances, the  justice  of  the  case,  so  far  as  I  see  at  present^  requires 
that  I  should  grant  the  injunction.  I  do  not  say  that  the  case  on 
the  bill  of  exceptions  does  not  admit  of  argument ;  but  my  present 
impression  is  strongly  in  support  of  the  view  taken  by  the  Lord 
Chief  Justice. 

In  order  to  support  the  defendant's  construction  of  the  patent,  it 
is  necessary  to  strike  out  the  words  '*  as  described  "  from  the  spe- 
cification. I  think  it  not  at  all  an  unreasonable  construction  to 
incorporate  into  the  specification  the  previous  description.  After- 
wards the  disclaimer  states,  ^*  I  wish  to  disclaim,  and  I  do  hereby 
disclaim,  the  turning  of  holders,  used  in  machines  by  mechanical 
means,  where  the  same  are  conducted  continuously  through  the  ma- 
chines, without  the  holders  being  caused  to  approach  to  and  recede 
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from  the  hackles."  The  defendaDt  seeks  to  strike  out  the  words 
"  as  described,''  and  make  the  patent  one  for  turning  and  reversing 
the  holders  by  mechanical  means  generally.  The  point  is  totally 
beside  the  merits,  and  if  it  should  turn  out  to  be  unsustainable,  I 
should  be  doing  the  greatest  injustice  to  the  plaintiff  by  refusing  the 
injunction.  On  the  other  hand,  I  cannot  think  that  I  should  do 
injustice  to  the  defendant  by  depriving  him  of  the  opportunity  of 
selling  these  machines,  in  the  interval  between  this  and  next  No- 
vember,  because  there  is  a  mode  by  which  the  possibility  of  injustice 
being  done  to  him  may  be  prevented.  At  present,  I  entertain  a 
strong  opinion  that  the  plaintiff  must  ultimately  succeed ;  but  I  shall 
put  him  under  the  terms  of  undertaking  to  abide  such  order  as  the 
Court  may  make,  in  directing  an  issue  to  ascertain  the  damage 
which  the  defendant  may  suffer,  in  consequence  of  the  granting 
of  the  injunction. 

The  difficulty  which  Lord  Cottenham  felt  in  granting  injunctions 
of  this  kind  was,  that  by  doing  so,  the  Court  might  do  the  defendant 
irreparable  damage,  as  it  has  no  power  to  make  the  plaintiff  re- 
sponsible to  the  defendant  for  damage  occasioned  by  granting  the 
injiAiction,  should  the  defendant  ultimately  succeed.  That  was  the 
difftculty  which  always  occurred  to  Lord  Cottenham ;  but  I  think 
it  may  be  obviated,  by  making  it  part  of  this  order,  that  the 
plaintiff  shaU  undertake  to  abide  any  order  which  the  Court 
may  make  in  favour  of  the  defendant,  if  he  should  get  judgment 
at  law,  whether  by  directing  an  issue  to  ascertain  the  amount  of 
damages  which  shall  have  been  sustained  by  granting  the  injunc- 
tion, or  otherwise.  With  that  addition;  I  shall  make  the  order 
in  the  form  suggested  by  Mr.  Fitzgibbon. 

I  think  that  order  will  do  justice,  in  any  event.  Should  the 
opinion  of  the  Lord  Chief  Justice,  on  this  purely  technical  point,  be 
overruled  by  the  full  Court,  the  damage  done  to  the  defendant  may 
be  set  right  by  an  issue ;  because  a  jury  would  be  able  to  judge,  on 
production  of  the  defendant's  books,  of  the  profit  which  he  has  made 
by  the  sale  of  these  machines,  and  they  would  be  justified  in  estima- 
ting the  damages  at  the  same  amount  as  the  profit  derived  from  the 
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sale  of  the  machines,  for  the  same  period  as  that  during  which  the 
injnncticm  was  in  force,  and  to  add  to  that  amount  anj  amount 
which  may  he  necessary  to  compensate  the  defendant  for  the  loss 
and  inconvenience  of  discharging  his  workmen  and  breaking  up  his 
establishment. 

The  order  which  I  am  about  to  make  will  also  meet  the  justice 
of  the  case,  should  any  other  question  arise  as  to  the  validity  of  the 
patent,  in  addition  to  the  point  of  law  raised  by  the  exception,  which 
I  consider  altogether  beside  the  merits  of  the  case^ 

I  think  the  patent  was  a  fair  and  hana  fide  one.  It  cannot  be 
suggested  that  the  pUuntifT  intended  to  act  fraudukntly,  by  en- 
deavouring to  conceal  or  not  to  explain  the  nature  of  his  invention. 

The  whole  point  turns  on  the  words  **  as  described.**  I  do  not 
think  those  words  can  properly  be  struck  out,  having  regard  to  the 
principles  of  construction  which  are  applied  to  patents.  I  am  quite 
sure  that  the  order  which  I  have  stated,  and  which  I  am  about  to 
make,  will  meet  the  justice  of  the  case.  I  therefore  think  that  I  am 
justified  in  acting  on  my  present  impression,  agreeing  as  it  does 
with  the  high  authority  of  the  Lord  Chief  Justice. 

I  may  observe  that  if  the  plaintiff  obtains  judgment  in  the  Court 
of  Queen's  Bench,  this  Court  would  be  satisfied  with  it,  as  establish- 
ing the  plaintiff's  legal  right,  without  regard  to  a  writ  of  error 
being  brought. 


Order.  It  is  ordered  by  the  Right  Honourable  the  Mastxb  or  thx 

Rolls,  that  an  injunction  do  issue  in  this  cause,  to  restrain 
the  said  defendants,  James  Combe  and  William  Dunville, 
from  constructing  any  machine  or  machines  for  hackling 
flax,  in  imitation  or  resemblance  of  the  flax  hackling 
machine  described  in  the  patent  granted  to  the  plain- 
tiff, Peter  Carmichael,  bearing  date  the  14th  day  of  May 
1846,  and  enrolled  on  the  16th  day  of  May  1846,  and 
the  specification  t6  said  patent  annexed,  as  in  the  pleadings 
in  this  cause  mentioned;  and  from  manufacturing  or 
constructing  any  machine  or  machines  for  hackling  fbx, 
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wherein  shall  be  adopted,  embodied,  or  used,  the  mechanical 
contrivance  described  in  the  said  specification  enrolled 
with  the  said  patent,  on  the  13th  day  of  November 
1846,  for  taming  the  fiax  holders  as  described  in  the 
said  specification,  or  which  shall  embody  or  contain  an 
imitation  thereof,  with  any  colourable  deviation,  but  em- 
bodying in  substance  the  reversing  principle  so  described 
in  said  plaintiff's  patent  and  specification,  without  the 
consent  of  the  plaintiff,  until  the  hearing  of  this  cause, 
or  fnrther  order:  the  plaintiff  undertaking  to  alnde  any 
order  .the  Court  may  hereafW  make,  either  by  directing 
an  issue  or  otherwise,  to  ascertain  the  amount  of  damage, 
if  any,  which  the  defendant  shaU  sustain  by  reason  of 
obeying  this  (urder,  in  case  the  defendant  shall  obtain 
judgment  in  the  action  at  law. 


Order. 
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The  order  at    The  defendant  appealed  from  the  order  of  the  Master  of  the  Rolls. 

the  Bolls  in 

this   case.  The  arguments  were  substantially  the  same  as  those  urged  at  the 

ante,  p.  245, 

affirmed.  Rolls,  and  the  same  authorities  were  cited. 


The  Lord  Chancellor. 
Judgment,  I  do  not  think  I  ought  to  disturb  the  order  which  the  Master 

of  the  Rolls  has  made,  under  the  particular  circumstances  of  this 
case.  The  Court  feels  itself  bound,  prima  fade^  to  make  an  order 
for  the  injunction  on  the  verdict  of  a  jury,  although  it  is  not  of 
course  to  make  it  when  the  question  is  still  open  in  a  Court  of  Law. 
The  aathorities  all  state  that  the  question  is  one  to  be  determined  by 
the  circumstances  of  each  particular  case. 

I  have  not  in  this  case  to  deal  jvith  an  order  such  as  that 
pronounced  in  Bridson  v.  Beneeke^  granting  an  injunction  abso- 
lutely ;  and  yet  when  I  look  to  that  case,  and  see  what  was  done 
in  it,  it  is  very  difficult'  to  perceive  any  sound  distinction  between 
that  case  and  this,  although  there  are  some  circumstianoes  in  it  which 
do  not  apply  to  this,  and  some  matters  in  this  case  which  did  not 
occur  there.  The  bill  has  been  filed  to  restrain  the  defendant  from 
infringing  a  patent  right  which  was  claimed  by  the  plaintiff.  Un- 
doubtedly there  has  been  in  this  case  considerable  delay  in  filing  this 
bill.  Some  delay  occurred  also  in  Bridson  v.  Benecke,  but  not  to 
the  same  extent,  and  it  was  observed  on  by  the  Court  But  it  is  not 
pretended  that  there  is  any  delay  in  this  case  which  could  be  made 
the  basis  of  an  argument  against  granting  the  injunction  at  the  final 
hearing  of  the  cause ;  nor  was  it  contended  that,  taking  the  verdict 
per  se^  there  could  be  any  answer  to  the  motion  for  the  injunction. 
Therefore,  I  have  only  to  deal  with  a  question  of  discretion  as  to  the 
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course  which  the  Court  ought  to  adopt  in  relation  to  the  matters 
winch  have  happened. 

The  state  of  the  case,  as  it  now  stands,  is  that  the  verdict  has 
established  a  great  many  matters  in  favour  of  the  plaintiff,  which  it 
is  of  importance  to  look  to  on  the  present  application.  It  has  estab- 
lished the  validity  of  the  plaintiff's  patent  in  every  respect  in  which 
it  can  be  considered  as  open  to  be  disturbed,  by  reason  of  the 
particular  objection  taken  at  the  trial,  and  intended  to  be  made  use 
of  by  way  of  exception.  It  has  been  stated  by  the  defendant's 
Counsel  that  they  are  not  in  a  position  to  contend,  at  least  they  have 
not  contended  before  me,  that  the  verdict  is  against  the  weight  of 
evidence,  or  that  any  evidence  vras  admitted  which  was  objected  to, 
or  any  evidence  excluded  which  ought  to  have  been  admitted,  or 
that  any  question  of  fact  was  withheld  from  the  jury  which  they 
called  on  the  Judge  to  leave  to  them,  or  any  question  of  fact  left 
to  the  jury  which  ought  not  to  have  been  left  to  them,  or,  in  short, 
that  there  is  any  thing  to  argue  in  the  case  except  the  question 
raised  by  the  bill  of  exceptions;  so  that  in  every  point  of  form 
and  of  substance,  except  that  single  one,  the  verdict  is  unexceptiou' 
able.  It  has  established  various  matters,  I  may  say  the  whole  case 
of  the  plaintiff,  save  so  far  as  it  is  open  to  question  on  the  exception. 
It  has  established  that  the  plaintiff's  invention  possesses  the  character 
of  utility,  novelty  and  practicability — in  fact  that  it  fulfils  all  the 
conditions  requisite  on  the  part  of  the  inventors  of  any  particular 
thing,  which  they  seek  to  make  the  subject  of  a  patent.  It  follows 
from  that,  that  if  the  specification,  which  has  been  made  part  of  the 
patent,  had  been  as  guardedly  and  cautiously  worded  as  the  plaintiff 
says  it  should  have  been,  and  as  he  intended,  viz.,  confined  in  strict 
and  literal  terms  to  the  matter  described  by  the  specification,  there 
could  be  no  imaginable  objection  to  the  patent.  The  verdict  has 
further  established  that  the  defendant  has  infringed  this  invention — 
I  will  not  say  infringed  the  patent,  but  infringed  the  invention ;  that 
he  has  made  a  machine  corresponding  in  substance  with  the  plaintiff's 
machine,  and,  if  differing  from  it  at  all,  differing  from  it  in  matter  of 
so  little  importance  as  to  make  a  machine  corresponding  with  the 

plaintiff's.   That  is  established,  for  otherwise  there  would  have  been 
VOL.  3.  33 
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no  verdict  for  the  plaintiff.  It  is  therefore  established  that  the 
plaintiff  invented  a  useful  and  novel  machine,  that  he  obtained  a 
patent  for  it,  and  that  the  defendant,  in  violation  of  that  patent,  made 
a  machine ;  and  if  the  specification  which  was  incorporated  with  the 
patent  had  been  critically  and  literally  correct — it  not  being  pre- 
tended that  the  verdict  was  opposed  to  the  direction  of  the  Judge — 
in  point  of  law,  every  thing  has  been  accomplished  which  the  plain- 
tiff sought  by  the  trial,  as  regards  the  novelty,  value  and  utility  of 
the  invention,  and  as  regards  the  conduct .  of  the  defendant  in 
infringing  it. 

It  would  follow  as  a  matter  of  course  from  that,  that  the  Court 
should  award  an  injunction  in  this  case,  even  prior  to  the  hearing  of 
the  cause.  But  it  is  said  that  an  objection  has  been  taken  to  the 
charge  of  the  learned  Judge,  which  may  be  made  the  subject  of 
a  motion  for  a  new  trial  or  of  a  bill  of  exceptions.  I  am  not  caUed 
on  to  make  an  order  which  would  take  from  the  defendant  all 
protection  or  all  redress,  in  the  event  of  his  being  ultimately  success- 
ful, nor  am  I  to  consider  this  as  an  order  which  the  Court  would 
make  before  a  trial  at  law,  nor  whether  I  should  give  the  protection 
which  at  that  stage  of  the  case  the  Court  would  think  the  defendant 
entitled  to — but  I  am  to  consider  what  order  I  ought  to  make  at  this 
stage  of  the  cause,  which  will  give  the  defendant  the  quantum 'of 
protection  which  he  ought  to  get;  and.  the  whole  question  is, 
whether  the  defendant  has  not,  by  the  order  appealed  from,  got 
as  much  protection  as  he  ought  to  get,  under  the  particular  circum- 
stances of  this  case  ? 

I  do  not  go  critically  into  the  legal  question,  or  into  the  frame  of 
the  exception,  but,  if  I  remember  right,  it  would  be  difficult  to 
sustain  this  exception,  in  point  of  form.  We  all  know  how  strictly 
parties  are  held  to  the  exception  on  record.  -  This  exception,  as 
it  stands,  seems  to  me  really  not  capable  of  argument.  I  do  not 
say  that  the  Chief  Justice  might  not  permit  the  defendant  to 
correct  it,  or  that  the  Court  might  not  hold  it  to  be  capable  of 
explanation  :  but  as  it  stands,  it  goes  far  beyond  what  was  intended 
to  have  been  the  subject  matter  of  it,  and  it  is  a  quesrtion  whether 
-the  Court  would  allow  the  parties  to  restrict  it. 
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It  states  the  specification  to  have  done  what  it  did  not  do.    It        1851. 
charges  the  specification  to  amount  to  a  claim  the  most  wild  and      , — Ji^ 

BAXT£R 

extravagant  that  ever  was  made — ^to  claim  '*  the  application  of 
mechanical  means  to  machinery  generally" — not  the  application  combe. 
of  mechanical  means  generally  to  the  purpose  which  is  sought  to  judgment. 
he  accomplished,  as  stated  in  the  specification,  hut  '*  to  machinery 
generally."  If  the  question  was  to  he  raised  on  this  exception  as 
it  stands,  I  cannot  imagine  that  the  Court  would  listen  to  an 
argument  on  it  for  a  moment.  The  exception  is  this  : — "  His  Lord- 
ship having  told  the  jury  that  the  specification  is  valid,  we  call  on  his 
Lordship  to  tell  the  jury  that  the  specification,  independent  of  the 
disclaimer,  hy  reason  of  the  plaintiff  claiming  the  application  of 
mechanical  means  to  machinery  generally,  would  avoid  the  patent." 
The  specification  claims  the  application  of  the  mechanical  means 
described,  or  of  mechanical  means  generally,  to  a  particular  pur- 
pose, which  it  claims  to  be  new  in  invention,  idea  and  practice ; 
but  it  does  not  claim  the  application  of  mechanical  means  to 
machinery  generally.  It  may  be  said  that  the  exception  goes 
further,  "  and  that  the  disclaimer  cannot  have  the  effect  of  making 
good  the  patent  as  against  the  defendant's  intervening  patent." 
I  could  understand  that  the  disclaimer  would  not  give  validity 
retrospectively  as  against  a  machine  which  it  would  have  been 
in  the  power  of  the  defendant  to  make  if  the  patent  was  not 
correct.  But  what  validity  could  be  given  to  the  defendant's  patent 
for  a  machine,  which  the  verdict  of  the  jury  has  found  to  be  a  copy 
of  the  plaintiff's  machine,  which  was  then  in  use,  whether  the 
plaintiff's  patent  be  good  or  bad  ?  It  appears  to  me,  therefore, 
that  the  intervening  patent  is  altogether  beside  the  question  in- 
tended to  be  raised  by  the  objection.  J  will  not  say  that  the  * 
Court  of  Law  might  not  think  the  matter  one  to  be  argued.  But 
when  I  am  called  upon  to  suspend  the  action  of  this  Court,  and 
to  refuse  what  the  Court  would  concede  as  a  right,  and  what 
the  Court  has  given  as  a  right,  even  after  a  bill  of  exceptions 
has  been  tendered — when  I  am  asked  to  do  that,  I  am  bound  to 
look  to  the  form  of  the  exception,  and  to  see,  a'ccording  to  my  own 
judgment,  whether  th§  Court  would  listen  to  it,  or  whether  tlv^ 
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party  cquld  found  an  argument  upon  it.  I  do  not  say  that  the 
Court  of  Law  would  not  be  authorised  to  adopt  a  different  view 
of  the  exception ;  but  all  I  say  is,  that  it  appears  to  me  to  the 
last  degree  improbable,  and  unless  a  proposition  founded  on  a 
narrower  ground  be  introduced  into  it,  it  would  appear  to  me 
impossible  to  maintain   the  exception. 

Under  these  circumstances,  this  being,  after  all,  a  question  of  the 
balance  of  inconvenience,  I  asked  whether  the  defendant  has  any 
other  business  or  occupation  except  that  of  making  these  machines, 
and  I  am  informed  that  he  is  a  general  manufacturer  of  machines 
of  other  descriptions  also.  He  swears,  to  be  sure,  that  he  has 
invested  a  large  amount  of  capital  in  the  manufacture  of  these 
machines — that  is  a  very  flexible  phrase:  it  may  have  different 
meanings,  according  to  the  understanding  of  the  party  using  it,  and 
is  too  general  to  act  on  in  a  case  like  this.  It  further  appears,  that 
for  a  long  time  he  agreed  to  pay  £10  a-machine  for  a  license  from 
the  plaintiff,  and  probably  he  may  have  gone  on  to  some  extent 
in  this  matter,  relying  on  the  delay  of  the  plaintiff,  whom  he 
had  set  at  defiance. 

I  do  not  think  it  necessary  further  to  allude  to  these  questions ; 
but  I  cannot  overlook  the  conduct  of  the  defendant — the  fact 
of  his  having  obtained  and  acted  on  the  license  for  a  considerable 
time,  and  having  thus  obtained  an  insight  into  the  minutiae  of  the 
invention,  whereby  he  was  able  to  accomplish  the  same  thing  by 
what  he  may  have  thought  to  be  different  means.  Something  of 
the  same  kind  occurred  in  Bridson  v.  JIP Alpine,  If  there  be 
inconvenience  in  the  matter,  the  defendant  has  brought  it  on 
himself:  he  has  chosen  to  embark  wilfully  in  the  manufacture  of 
these  machines,  having  full  notice  of  the  plaintiff's  invention  and 
of  his  patent.  The  inconvenience,  if  there  be  any,  has  been  the 
result  of  his  own  act. 

It  appears  that  the  order  which  I  have  to  deal  with,  though  not 
a  usual  order,  nor  one  which  I  should  be  disposed  to  make  at 
an  earlier  stage  of  the  cause,  has  been  adopted  from  a  precedent 
in  England.  Considering  what  has  taken  place  iji  this  case  already, 
I  do  not  think  the  defendant  has  any  right  to  complain  of  this  order. 
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It  is  open  certainly  to  the  objection  that  the  plaintiff's  undertaking 
may  be  rendered  unaTailable  by  an  abatement  of  the  suit.  That  is 
not  very  likely  to  happen,  and  the  effect  of  it  may  to  some  extent 
be  obviated  by  introducing  the  words  "jointly  and  severally," 
which  is  the  only  alteration  which  I  shall  make  in  the  order,  which 
I  think  is  right,  and  will  meet  in  every  respect  the  justice  of  the 
case. 

The  costs  of  this  motion  will  be  costs  in  the  cause,  as  there  is 
some  novelty  in  the  order.  The  defendant's  deposit  must  be  re- 
turned. 
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April  18. 


The  diyidendfl  On  the   21st  of  January   1853,   a  conditioDal   order  was  made. 

Bank  stock,      charging  the  sum  of  £1846.  Us.  3d.,  portion  of  a  sum  of  £2564. 

SS^i?3^r  1^8-  ^^-^  ^^^  ^^  Irehind  stock,  and  the  sum  of  £5809.  168.  44, 

TO«,  W^    *  Crovemment  £3J  per  cent,  stock,  standing  in  trust  for  the  respondent 

d^  made  be-  Edward  Synge,  for  life,  with  the  amount  due  on  foot  of  a  judgment 
tween  Jb.  S.  •»      o 

and  sereral  of  obtained  by  the  petitioner  in  Easter  Term  1856,  against  Edward 

hia  creditors,  ^  ^  »  -© 

assigned  to  Synge. 

a  trustee,  in  ' 

trust  to  paj         On  the  21st  of  May  1852,  Edward  Synge  had  executed  a  deed, 

the  drndends 

of  the  Bank  the  provisions  of  which  are  fully  stated  in  the  judgment  of  the 

for  his  mainte^  MASTER  OF  THE  BoLLS.     Edward    Synge  relied  on  the  deed  as 

POTt*mti/"he  ^"®®  against  the  conditional  order. 

should  become 

a  bankrupt  or 

insolven^  or         ^f,  Otwaj/  and  Mr.  Edmond  2>.  LcUowshe,  for  Edward  Synge, 

same,  or  until  contended  that  the  limitation  over  of  the  dividends,  in  favour  of  the 

any  creditor  of 

his  should  do  scheduled  creditors,  had  taken  effect  in  consequence  of  the  granting 

any  act  or  acts 

for  the  purpose  of  the  conditional  order,  or  would  take  effect  on  the  order  making 

ofhaying  same  ' 

applied  in  or   it  absolute ;  and  there  would,  therefore,  be  no  fund  on  which  the 

ment  of  hw     charging  could  operate.      They  cited    Wood  v.  Dixie  (a) ;   Eti- 

S'iSd  no    •«■<'*  ^-  Caillaud  (b)  i  Harland  v.  Bink,  (c). 
longer ;  and  as 

to  the  residue  of  the  stock,  and  as  to  the  said  dividends,  from  and  after  the  time  when 
E.  S.  should  become  bankrupt  or  insolvent,  or  assign  the  same,  or  from  and  after 
the  time  when  any  auditor  of  his  should  proceed  to  attach  the  same  for  payment 
of  his  individual  debt,  upon  certain  trusts  for  the  benefit  of  scheduled  creditors.  The 
deed  contained  a  proviso,  that  the  deed  might  be  cancelled,  on  the  application  of  the 
trust  ^ds  changed  by  the  consent  of  the  majority  of  the  scheduled  creditors  and 
£.  S.  A  creditor  of  E.  S.,  who  was  not  a  party  to  the  deed,  and  whose  judgment 
was  prior  to  it,  obtained  a  conditional  order  to  charge  the  two  sums  of  stock.  E.  S. 
showed  cause,  relying  on  the  deed. — Held,  that  the  conditional  order  was  not  a 
proceeding  to  attach  £e  dividends  which  gave  effect  to  the  limitations  over. 

QiuEre— Whether  the  limitations  over  be  not  void  ? 

No  creditor  claiming  under  the  deed  showing  cause,  the  Ck)urt  made  the  order 
absolute  as  to  the  dividends  of  the  Bank  stock,  but  allowed  the  cause  as  to  the 
£Si  per  cent,  stock,  the  deed  being  for  valuable  consideration. 

(a)  7  Q.  B.  R.  892.  (6)  5  T.  Rep.  420. 

(c)  20  Law  Jour.,  Q.  B.,  126. 
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Mr.  Leslie^  in  support  of  the  conditional  order,  argued  that  the 
^eed  was  fraudulent  and  void  against  the  petitioner,  not  being  a 
deed  for  the  benefit  of  the  general  body  of  the  creditors,  to  whom 
it  was  not  communicated,  and  who  did  not  appear  to  have  assented 
to  it,  and  excluding  the  petitioner  from  the  benefit  of  it.  But  sup- 
posing the  deed  itself  to  be  valid,  the  limitation  over  on  the  bank- 
ruptcy or  insolvency  of  Edward  Synge  was  void :  Lester  v.  Gar- 
land (a) ;  Phibhs  v.  Lord  Ennismore  (b)  ;  Smith  v.  Keating  (e). 


1853. 
RoUs, 

srNGE 

V. 
STNOE. 

Argument, 


The  Master  of  the  RoLiiS. 

An  order  was  made  in  this  case  on  the  2 1st  of  Januaty  1853, 
that  the  sum  of  £1846.  lis.  3d.,  being  portion  of  the  sum  of 
£2564.  Us.  5d.,  Bank  of  Ireland  stock,  and  the  sum  of  £5809.  ' 
16s.  4d.,  Government  £3^  per  cent,  stock  (which  sums  are  standing 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of  Ireland, 
in  the  name  of  John  David  Latouche  and  the  Rev.  Robert  Fether- 
ston  Jessop,  in  trust,  as  to  the  interest  or  annual  dividends  thereof, 
for  the  use  of  the  respondent  Edward  Synge  for  life),  should,  pur- 
suant to  the  provisions  of  the  Act  3  &  4  Ftc,  c.  105,  ss.  23  and  24, 
stand  charged,  as  far  as  the  same  will  extend,  with  the  payment  of 
the  sum  of  £10,800,  and  the  sum  of  £3027.  13s.  Ud.,  making  toge- 
ther the  sum  of  £13,827.  I3s.  lid.,  being  the  amount  due  for  prin- 
cipal and  interest  up  to  the  11th  day  of  January  1853,  at  foot  of 
the  judgment  obtained  in  the  Court  of  Queen's  Bench  in  Ireland, 
in  or  as  of  Easter  Term  1850,  against  the  said  Edward  Synge,  by 
the  petitioner,  unless,  in  ten  days  after  the  service  of  the  order  on 
the  respondent,  good  cause  should  be  shown  to  the  contrary. 

It  is  not  disputed  or  questioned,  that  the  trustees  originally  held 
the  fund  in  trust  for  the  respondent  Edward  Synge.  Therefore, 
there  is  a  prima  fade  case  in  favour  of  the  petitioner.  Edward 
Synge  has  served  a  notice  to  show  cause  against  the  conditional 
order,  the  cause  being  founded  on  a  deed  bearing  date  the  21st  of 
May  1852,  and  the  whole  question  turns  on  that  deed. 

The  deed  is  made  between  the  said  Edward  Synge,  of  the  first 
part,  William  Digges  Latouche,  of  the  second  part,  and  the  several 


April  19. 
Judgment. 


(a)  5  Sim.  205. 


(c)  6  C.  B.  Rep.  136. 


(&)  4  Ruis.  131. 
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creditors  of  the  said  Edward  Syoge,  whose  names  and  seals  were 
affixed  thereto,  of  the  third  part.  It  is  not  an  ordinary  creditor's 
deed,  transferring  the  property  for  the  benefit  of  aQ  the  creditors 
who  should  sign  the  deed,  but  is  in  favour  of  a  particular  class  of 
creditors,  seven  in  number,  excluding  from  the  benefit  of  the  deed 
all  other  creditors,  and  excluding,  in  terms,  the  petitioner.  The 
deed  recites  that  Edward  Synge  was  indebted  to  divers  persons, 
having  charges  and  securities^  the  nature  of  which,  and  the  amount 
secured  thereby,  were  set  opposite  their  names  in  the  schedule 
thereto  annexed;  and  that  the  said  creditors  had  demanded  from 
the  said  Edward  Synge  payment  of  the  several  sums  respectively 
due  to  them,  which  payments,  or  any  of  them,  he  was  unable  to 
make;  and  that  some  of  said  creditors  had  issued  writs  against 
the  person  of  the  said  Eklward  Synge,  but  consented  to  with- 
draw the  saiiie,  provided  he  would  convey  certain  properties  and 
funds  of  which  he  was  seised  or  possessed,  upon  the  trusts  therein- 
after expressed,  to  which  the  said  Edward  Synge  had  agreed.  The 
deed  then  recites  the  several  properties  and  funds,  and  among  other 
funds,  the  subject  of  the  conveyance,  were  the  dividends  of  the  sum 
of  £1846.  lis.  3d.,  Bank  of  Ireland  stock,  and  also  the  sum  of 
£5809*  16s.  4d.,  Government  £3 J  percent  stock.  These  funds  were^ 
conveyed  to  the  trustees  upon  certain  trusts,  *^  as  to  the  interest  and 
dividends,  or  annual  proceeds  of  the  said  sum  of  £1846.  Us.  3d., 
stock,  &c.,  upon  trust  to  pay  the  same  to  the  said  Edward  Synge^ 
for  his  maintenance  and  support^  until  he  (the  said  Edward  Synge) 
shall  become  a  bankrupt  or  insolvent,  or  assign  or  transfer  the 
same,  or  any  part  thereof,  or  until  any  creditor  of  said  Edward 
Synge  shall  do  any  act  or  acts  for  the  purpose  of  having  such 
interest,  dividends  or  annual  proceeds  applied  in  or  towards  pay- 
ment of  his  or  their  own  individual  debt  or  debts,  and  not  longer  ; 
and  as  to,  for  and  concerning  the  residue  of  the  rents,  issues  and 
profits  of  the  said  lands,  hereditaments  and  premises  hereby  firstly 
conveyed,  and  the  interest  and  dividends,  and  the  annual  proceeds 
of  the  residue  of  the  several  stocks,  funds  and  securities,  and  long 
annuities,    hereby  secondly  conveyed,  and  as  to  the    interest   or 
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dividends  on  said  sum  of  £1846.  1  Is.  3d.,  stock,  of  the  Governor  and         1853. 

Rotts, 
Company  of  the  Bank  of  Ireland,  from  and  after  the  time  when  the 

said  Edward  Synge  shall  become  l)ankrupt  or  insolvent,  or  assign 
the  same,  or  from  and  ajter  the  time  when  any  creditor  of  his  shall 
proceed  to  attach  the  same^for  the  payment  of  his  or  her  individttal  Judgment, 
debtf  upon  trust,  that  he  the  said  William  Diggcs  Latouche,  his  execu- 
tors, &c.,  do  and  shall  stand  possessed  of,  and  apply  the  same,  in  the 
first  place  in  payment  and  discharge  of  a  sum  of  £60  sterling,"  to 
the  solicitor  of  Edward  Synge  :  in  the  second  place,  of  a  sum  not 
exceeding  £2,  lOs.  Od.,  per  cent,  on  the  amount  received  by  him, 
and  also  £5  per  cent,  receiver's  fees  on  all  rents  received,  and  to 
reimburse  himself  all  further  costs  and  expenses ;  and  in  the  third 
place,  to  pay  the  premiums  on  a  certain  policy  of  assurance  for 
£1000;  in  the  fourth  place,  to  effect  a  policy  or  policies  of  insur- 
ance on  the  life  of  the  said  Edward  Synge,  with  some  established 
company  or  companies,  for  £4000,  and  to  keep  up  the  premiums  on 
such  policy  or  policies ;  and  lastly,  to  invest  the  residue,  if  any,  of 
the  trust  funds  in  the  Government  funds,  so  as  to  accumulate  a  fund 
upon  compound  interest  during  the  life  of  the  said  Edward  Synge, 
which,  at  his  decease,  was  to  be  paid  in  certain  rateable  proportions 
to  the  creditors  (seven  in  number)  named  in  the  schedule  to  the 
deed,  excluding  from  the  benefit  of  the  deed  the  petitioner  and  the 
other  creditors.  There  is  also  a  clause  at  the  end  of  the  deed,  that, 
*'  upon  the  majority  in  value  of  the  creditors  named  in  said  schedule 
hereunto  annexed,  consenting,  these  presents  may  be  cancelled  with 
the  assent  of  the  said  Edward  Synge,  and  another  deed,  which  may 
be  agreed  upon  by  said  majority  of  creditors  and  said  Edward 
Synge,  executed  for  the  purpose  of  applying  the  funds  and  pro- 
perties hereby  assigned  and  conveyed,  in  any  other  manner  for  the 
benefit  of  said  creditors  as  they  may  agree  upon,  or  to  charge  the 
application  of  the  properties  so  assigned  by  these  presents,  in  crea- 
ting a  fund  for  the  payment  of  the  creditors  of  the  said  Edward 
Syng^  01^  otherwise,  as  the  majority  in  value  of  said  creditors  may 
agree  upon." 

The  first  question  which  arises  is,  whether  or  not  I  ought  to 
make  the  conditional  order  absolute  as  to  the   dividends   of  the 
VOL.  3.  34 
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against  the  conditional  order.  It  ia  Edward  Sjnge  himself  who 
has  shown  cause,  and  it  has  b€en  contended  by  his  Counsel,  that 
the  effect  of  the  conditional  order  to  charge  the  funds,  under  the 
3^4  Fic,  0.105^  has  been  to  give  opera4;ion  to  tJie  limitation 
oyer,  so  that  the  property  is  now  vested  in  the  trustee  tor  the 
benefit  of  the  scheduled  creditors.  I  think  it  would  be  difficult 
to  sustain  that  argument ;  for  if  it  is  valid,  a  mere  proceeding, . 
whether  well  or  ill  founded,  by  a  person  claiming  to  be  a  creditor, 
would  be  sufficient  to  deprive  Edward  Synge  of  the  interest  which 
he  takes  under  the  deed.  If  I  were  to  allow  the  cause  shown  against 
the  conditional  order,  the  limitation  over  would  not  take  effect; 
and  I  apprehend  that  the  conditional  order  cannot  properly  be 
considered  as  a  proceeding  to  attach  the  dividends  of  the  £1846. 
lis.  3d.,  within  the  meaning  of  the  deed,  before  it  is  made  abao- 
lute.  I  nm  of  opinion,  therefore,  that  the  conditional  order  had 
not  the  effect  of  bringing  the  limitation  over  into  operation,  aad 
that  it  could  only  be  brought  into  operation  by  making  the  order 
absolute. 

Then,  it  is  contended,  that  if  I  make  the  order  absolnte,  die 
consequence  will  be  to  deprive  Edward  Synge  of  the  benefit  of 
the  provision  and  allowance  for  his  maintonance,  and  that  no 
benefit  will  be  conferred  on  the  petitioner;  because  the  moment 
the  order  is  made  absolute,  the  provision  for  the  maintenance  and 
support  of  Edward  Synge  ceases,  and  the  amount  of  it  beoooMa 
applicable,  with  the  rest  of  the  property,  under  the  trusts  of  the 
deed,  for  the  benefit  of  the  seven  sehednled  creditors.  Hiat  argn- 
ment  assumes  the  whole  question.  I  entortain  some  doabt  whether 
that  would  be  'the  effect  of  making  the  order  absolute.  It  is  per- 
fectly well  settled  in  bankruptoy  that  a  limitation  in  this  form, 
by  a  party  seeking  to  make  his  property  go  over  in  the  eveni  of 
his  bankruptoy,  is  null  and  void,  as  in  firaud  of  creditors.  It  it 
said  that  the  same  principle  does  not  apply  to  a  limitation  in 
the  event  of  the  party  becoming  insolvent,  or  in  the  event  of 
his  creditors  proceeding  to  attach  his  property.  I  af^refaand, 
however,  that  a  serious  question  arises,  whether  the  proviaiom  an 
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the  deed  wbkk  gare  tke  iaterest  and  dividends  of  the  •  £1 846. 
lis.  M.  Bank  stock,  to  Edward  Synge,  for  his  mamtenance  and 
fopport,  until  he  should  become  bankrupt  or  insoWent,  or  shoi^ 
assign  same,  or  until  any  creditor  of  his  should  proceed  to  attach 
said  diridends  for  the  payment  of  his  individual  debt,  and  the 
limitation  over  in  any  of  these  events,  are  not  contrary  to  the 
policy  of  the  kw. 

The  ease  of  Phibbs  v.  Lord  Ennismore  is  very  much  calculated 
to  show  that  the  principle  which  I  have  stated  is  not  confined  to 
the  case  of  bankruptcy.  In  that  case  an  instrument  was  executed, 
by  which  C.  M.  Baklers  covenanted  not  to  sell  or  incumber  the 
lands  comprised  in  the  term ;  and  it  was  declared  that  if  he  should 
at  any  time  sell  or  incumber  them,  or  attempt  so  to  do,  the  trustees 
of  the  term  should  receive  the  rents  and'  profits,  and  apply  them 
as  they  might  think  fit  for  the  maintenance  and  support  of  the  said 
C.  M.  Balders,  or  his  wife,  or  children  or  issue.  It  was  held  that 
the  covenant  and  this  proviso  were  fraudulent  and  void  as  agninst 
a  subsequent  incumbrancer  of  C.  M.  Balders*  life  estate.  Lord 
LyndhuTst,  in  delivering  judgment,  said : — "  The  transaction  in 
that  respect — (t.  e.,  enabling  the  trustees  to  apply  the  rents  and 
profits  for  the  maintenance  of  Balders  himself) — cannot  be  sus- 
tained. Balders  has  a  life  interest  in  certain  property ;  having  that 
life  interest,  can  it  be  contended  that  he  can  enter  into  a  covenant — 
a  private  deed — with  his  own  trustees,  that  he  shall  not  incumber 
his  interest  in  the  property ;  and  that,  if  he  does  incumber  it^ — if, 
for  instance,  he  sells  it  for  valuable  consideration — the  effect  is  to 
be  that  the  purchaser  shall  not  be  entitled  to  possess  what  he  has 
bought,  but  that  Balders  himself,  subject  to  the  discretion  of  his 
trustees  and  under  their  direction,  shall  continue  to  enjoy  the 
rents  and  profits,  as  if  the  alienation  had  not  taken  place  ?  In 
point  of  law  such  a  transaction  cannot  be  sustained.  The  only 
question  which  admits  of  doubt  is — whether  the  provision  can 
be  sustained  against  the  incumbrancer,  so  far  as  regards  the  appli- 
cation of  the  rents  and  profits  to  the  maintenance  of  the  wife  and 
children?  It  was  admitted  on  all  hands  that  the  parties  to  the 
deed  did  not  contemplate  a  fraud  ;  but  the  transaction  is  in  its 
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very  nature  fraudulent.  Though  the  parties  had  no  fraud  in  view, 
the  deeds  themselves  are  fraudulent.  If  the  tenant  for  Ufe  pro- 
cured any  person  to  advance  money  to  him  on  the  security  of  the 
property — in  that  event,  and  in  that  event  only — was  the  instru- 
ment in  question  to  have  operation.  In  point  of  law  the  deed 
cannot   be   sustained." 

It  is  not  necessary,  however,  that  I  should  decide  the  question 
on  this  motion.  I  have  not  the  proper  parties  before  me.  The 
persons  interested  in  arguing  the  question  are  the  scheduled  cre- 
ditors ;  they  do  not  appear  on  this  motion.  The  party  who  appears 
is  Edward  Synge,  who,  if  the  argument  on,  his  behalf  be  well 
founded,  has  not  the  slightest  interest  the  moment  the  order  is 
made.  I  do  not  think,  therefore,  it  would  be  proper  to  decide  the 
question  as  to  the  validity  or  effect  of  the  provision  in  the  deed 
as  to  the  dividends  of  the  £1846.  lis.  3d.  Bank  stock,  on  this 
motion,  in  the  absence  of  the  scheduled  creditors.  At  present  the 
dividends  on  the  said  sum  of  £1846.  lis.  3d.  Bank  stock,  due  or 
to  accrue  due,  are  vested  in  the  trustees  in  trust  for  Edward  Synge, 
and  I  am  not  to  speculate  on  a  matter,  which  is  one  of  considerable 
doubt,  whether  the  effect  of  my  order  will  be  to  give  no  advantage 
to  the  petitioner.  There  is  some  ground  at  all  events  for  saying 
that  ^his  deed  may  not  be  considered  binding  on  the  petitioner, 
so  far  as  it  relates  to  the  dividends  on  the  said  Bank  stock,  if 
a  cause  petition  shall  be  filed  by  him.  I  shall,  therefore,  make 
the  order  absolute  as  to  the  dividends  of  the  £1846.  lis.  3d.  Bank 
stock,  although  I  do  not  decide  the  question  which  arises  on  the 
deed,  in  the  absence  of  the,  scheduled  creditors.  I  shall  thus  enable 
the  petitioner  to  proceed  by  cause  petition,  at  the  expiration  of  the 
period  mentioned  in  the  statute,  in  order  to  have  the  dividends 
of  the  Bank  stock  paid  to  him.  To  that  cause  petition  the  scheduled 
creditors  should,  I  apprehend,  be  parties,  and  the  question  as  to  the 
effect  of  the   clause  in  the  deed  will  properly  arise  in  such  suit. 

With  regard  to  the  other  sum  of  £5809.  16s.  4d.  Government 
£3;^  per  cent,  stock,  mentioned  in  the  conditional  order,  it  is  by 
the  deed  transferred  to  the  trustees  for  the  benefit  of  the  scheduled 
creditors,  without  any  limitation,  for  the  benefit  of  Edward  Synge, 
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nmilar  to  that  contained  in  the  deed  as  to  the  £1846.  ]  Is.  3d. 
There  appears  to  have  been  consideration  for  the  deed,  and  there 
is  no  reason  to  treat  it  as  a  voluntary  instrument;  at  all  events 
it  cannot  be  set  aside  on  this  motion.  The  deed  is  for  valuable 
consideration,  and,  as  such,  an  answer  to  the  application  for  a 
charging  order,  so  far  as  the  £5809.  16s.  4d.  is  concerned,  unless 
it  could  be  contended  that  there  will  be  a  surplus  after  payment 
of  the  scheduled  creditors.  There  is  no  affidavit  which  would  lead 
me  to  suppose  that  there  will  be  such  a  surplus.  I  shall,  therefore, 
allow  the  cause  shown,  except  as  to  the  dividends  on  the  sum  of 
£1846.  lis.  3d. 
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Let  the  cause  shown  by  the  respondent,  Edward  Synge, 
against  the  conditional  order  of  the  2l8t  of  January  1853, 
be  allowed,  without  costs,  save  as  to  the  sum  of  £1846. 
1  Is.  3d.,  Bank  of  Ireland  stock,  in  said  conditional  order 
mentioned;  and  accordingly  let  the  dividends  and  interest 
on  the  said  sum  of  £1846.  Us.  3d. — (being  portion  of  a 
sum  of  £2564.  lis.  5d.,  Bank  of  Ireland  stock,  now 
standing  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  Ireland,  in  the  names  of  John  David  La- 
touche  and  the  Rev.  Robert  Fetherston  Jessop,  in  trust 
as  to  the  said  interest  or  annual  dividends  thereof  for  the 
use  of  the  said  Edward  Synge  for  life) — pursuant  to  the 
provisions  of  the  Act  3  &  4  Fife,  c.  105,  ss.  23  and  24, 
stand  charged,  as  far  as  the  same  will  extend,  with  the 
payment  of  the  sum  of  £10,800,  and  the  sum  of  £3827. 
I3s.  lid.,  making  together  the  sum  of  £13,827.  133.  lid., 
being  the  amount  due  for  principal  and  interest,  up  to 
the  11th  day  of  January  1853,  at  foot  of  the  judgment 
obtained  in  the  Court  of  Queen's  Bench,  in  Ireland,  in 
or  as  of  Easter  Term  1850,  against  the  said  Edward 
•Syog^t  Esq.,  by  the  petitioner :  and  let  so  much  of  said 
conditional  order,  bearing  date  the  21st  of  January  1853, 
as  restrains  the  transfer  of  the  sum  of  £5809.  16s.  4d., 
Government  £3^  per  cent,  stock,  in  said  order  mentioned, 
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and  the  pajoKnt  of  the  dividends  doe,  or  to  accme  dM 
on  mad  Goyemment  £3^  per  cemt,  stock,  be  dieeharged: 
and  let  the  petitioner  and  respondent  respecti^ety  aUde 
dwir  own  costs  of  this  motioii* 
Ordm.  JMU  MoHm  Book,  337»  /  283. 


1853. 
Nov.  4. 

Ig54.  HERBERT  ir.  GREENE. 

Jon*  lo. 

™8    Court     This  was  an  appeal  from  a  decretal  order  of  Master  BrcK>ke,  to 
will   not   ap-  "^"^ 

point    a    re-  whom  the  cause  had  been  referred  by  the  Lord  Chancellor,  under 

ceiver    in    a 

foiedosnre       the  15th  section  of  the  Court  of  Chancery  (Ireland)  Regulation  Act, 

suit,  or  a  suit 

to    raise    a      1850.   The  statements  in  the  petition  and  the  decretal  order  are 

ing  lands,  un-  ^^^J  Stated  in  the  judgment  of  the  Master  of  the  Rolls. 
less    a    year's 
interest  is  due, 

b  SXScw^       Mr.  Harrii,  in  support  of  the  appeal,  argued  that  the  statnte 

cT^  for^OT^  13  &  14  Vtc,  c.  429,  gave  the  judgment  creditor  the  same  security 

n^ment    of     ^g^  but  no  greater  than,  a  mortgagee;  and  a  mortgagee  could  not 

there  is  reason  obtain  a  r^eiver  unless  an  arrear  of  interest  was  due.   The  interest 

to    apprehend 

that  it  will  be  given  by  the  statute  was  analogous  to  that  of  an  ordinary  mortgage. 

insufficient   to 

pay    the  It  did  not  resemble  a  Welch  mortgage,  which  could  not  be  fore- 

cfaarees  on  it.  ,      . 

An   absolute  closed,  nor  a  tenancy  by  elegit,  which  was  abolished  by  the  Act: 

sale    in^'the    (^oote  on  Mortgages,  p.  75.    The  Incumbered  Estates  Act  contained 

Incumbered 

Estates  Ck>urt  will  not  of  itself  induce  the  Court  to  vary  the  rule. 

But  where  a  judgment  creditor,  who  had  registered  an  affidavit  of  own- 
ership, under  the  13  &  14  Vic.,  c.  29,  on  the  same  day  filed  a  cause  peti- 
tion, which  was  referred  to  the  Master,  under  the  15th  section  of  the  Court  of 
Chancery  (Ireland)  Regulation  Act,  1850;  and  the  Master  made  a  decretal 
order,  appointine  a  receiver  for  the  payment  of  the  sum  due  on  foot  of  the 
judgment:  the  Court,  on  appeal,  it  appearing  by  affidavit  that  the  lands  would 
be  insufficient  to  pay  the  judgment,  extendeid  the  receiver,  who  had  been  ap- 
pointed in  another  matter,  but  reserved  the  question  of  costs,  until  the  produce 
of  a  sale  which  was  pending  in  the  Incumbered  Estates  Cowrt  should  be  ascer- 
tained. 
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Botfaiiig  to  gtf«  the  crodhor  a  rtgfat  to  a  reeeiver,  in  a  case  where        1663. 
!•  had  it  not  before.  ^^' 


ib,  F.  FiizgermU  and  Mr*  Exhcun^  in  support  of  the  decretal 
crdefi  Argued  that»  ttom  the  schedule  of  incumbrances  in  the  In- 
cumbered Estates  Court,  it  appeared  that  the  fund  was  a  deficient 
one,  whieh  was  sufficient  ground  for  the  appointment  of  a  receiver. 
The  Act  intended  to  gtre  the  judgment  creditor  an  immediate 
remedj,  in  substitution  of  the  remedy  hy  elegit,  whieh  he  coold 
have  resetted  to  before.  This  was  in  fact  the  only  remedy  which 
the  creditor  had|  for  he  was  precluded  by  the  42Dd  section  of  the 
Incnmbered  Estates  Act  from  seeking  a  foreclosure  and  sale : 
BemmeU  t.  BriM^(a);  Carkm  v.  MwmteashM {b) ;  Code  on 
Mortgagee,  p.  65S» 

The  MASTxm  of  thb  Rouls. 

In  this  case  a  motion  has  been  made  on  the  part  of  the  respond- 
ent, by  way  of  i^peal  from  the  decretal  order  of  William  Brooke, 
Esq.,  the  Master  in  this  matter  (which  order  bears  date  the  8th  of 
Angost  1853),  that  the  said  decretal  order  might  be  Taried  and  set 
aside,  ao  for  as  the  same  has  decreed  and  ordered  the  appointment 
of  a  receiver  in  this  matter,  and  so  &r  as  the  Master  has  referred 
it  to  the  Receiver-master  of  the  Court  to  appotet  a  receiver  over 
the  estates  of  the  respondent  in  this  matter,  and  so  for  as  the 
said  Master  has  ordered  that  the  receiver  so  appointed  may,  upon 
his  entering  into  security  by  recognizance,  and  vpon  certificate  of 
the  doe  enrolment  and  registration  of  said  recognizance^  be  at 
liberty  to  act,  without  any  furdier  order;  and  so  for  as  it  ordered 
that  upon  the  service  of  the  said  decretal  order,  the  said  several 
tenants  of  the  estates  of  the  siud  respondent  should  pay  their  rents 
to  the  receiver;  and  so  for  as  it  is  ordered  that  the  said  receiver 
shall  from  time  to  time,  as  he  ehaXL  find  funds  applicable  thereto, 
apply  the  same  in  payment  of  the  said  petitioner's  deoAnd,  inasmuch 
as  the  said  Master  ought  not  to  have  made  any  order  for  the  af^int- 
;  of  a  receiver  in  this  matter,  no  interest  having  been  due  on 

(a)  1  Ir.  OuuL  Bep.  594.  (&)  1  Ir.  OuouBep.  284. 
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foot  of  the  judgment  debt  in  the  cause  petition  mentioned,  at  the  time 
of  filing  such  petition,  and  there  being  now  no  jurisdiction  in  the 
Court  to  order  the  payment  of  the  principal  of  the  said  judgment 
out  of  the  rents  and  profits  of  the  said  estates  of  the  respondent ; 
and  inasmuch  as  the  Master  ought  to  have  refused  to  make  any 
order  appointing  a  receiver  in  this  matter. 

An  order  was  made  in  this  case  by  the  Lord  Chancellor,  under 
the  15th  section  of  the  Court  of  Chancery  (Ireland)  Regulation 
Act,  1850,  which  order  bears  date  the  l6th  of  May  1853,  whereby 
it  was  referred  to  the  Master  to  consider  the  matter  of  the  petition, 
and  proceed  thereunder,  pursuant  to  the  statute. 

The  petition,  which  was  filed  on  the  10th  of  May  1853,  stated 
that  the  petitioner,  in  or  as  of  Easter  Term  1853,  obtained  a  judg- 
ment in  the  Court  of  Queen's  Bench  in  Ireland,  against  John  Greene, 
the  respondent,  for  the  sum  of  £137*  5s.  ll^d..  That  at  the  time 
of  obtaining  the  said  judgment,  the  respondent,  John  Greene,  was 
and  still  is  seised  of  an  estate  of  inheritance  or  possessed  of,  or 
otherwise  well  and  sufficiently  entitled  to,  certain  lands  and  here- 
ditaments particularly  described  in  the  petition.  That  in  pursuance 
of  the  provisions  of  the  13  &  14  of  The  Qtieen,  c.  29,  the  petitioner 
duly  made,  and  caused  to  be  filed  in  said  Court  of  Queen's  Bench, 
an  affidavit  stating  the  particulai:s  of  said  judgment,  and  that  the 
respondent  was  seised  of  and  entitled  to  the  lands  in  the  petition 
mentioned. 

The  petition  further  stated  that  the  said  affidavit  was  registered, 
as  against  said  lands,  in 'the  office  for  registering  deeds  in  Ireland, 
on  the  10th  of  May  1853,  pursuant  to  the  provisions  of  the  said 
Act ;  and  that  said  judgment  thereby  became,  and  now  is,  a  valid 
and  legal  charge  affecting  the  respondent's  estate  in  said  lands. 

The  petition  then  stated  that  one  Thomas  Popham  Luscombe,  as 
an  incumbrancer  on  the  said  lands,  presented  a  petition  for  the  sale 
of  same  in  the  Incumbered  Estates  Court,  on  or  about  the  31st  of 
March  1 853,  and  that  a  conditional  order  for  sale  was  made  thereon 
on  the  18th  of  April  following ;  but  the  petition  stated  that  peti- 
tioner believed  that  a  considerable  time  will  elapse  before  the  said 
lands  can  be  sold  in  said  Court,  and  before  the  petitioner  could 
be  paid  the  amount  of  the  said  judgment  out  of  the  proceeds  of 
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said  sale.  The  petition  then  stated  that  the  respondent  resides  oat 
of  Ireland,  but  is  in  the  receipt  of  the  rents  of  the  said  lands, 
through  his  agent,  Mr.  Hugh  Greene.  hbbbeet 

The  petition  then  stated  that  the  petitioner  has  applied  to  the     geeene. 
respondent's  said  agent  for  payment  of  said  judgment,  but  without     jjiZJU^ 
effect,  and  that  the  whole  of  the  judgment  debt,  besides  costs,  is 
due. 

The  petition  then  prayed  that  the  judgment  might  be  de- 
clared to  be  well  charged  on  the  said  lands  in  the  petition  men- 
tioned, and  that  it  might  be  referred  to  the  Master  to  take  an 
account  of  the  sum  due  to  the  petitioner  for  principal,  interest 
and  costs  on  foot  of  the  judgment ;  and  that  a  receiver  might  be 
appointed  to  receiye  the  rents  of  the  said  lands  until  they  should 
be  sold  in  the  Incumbered  Estates  Court ;  and  that  the  rents  to  be 
collected  should  be  applied  in  discharge  of  the  sum  to  be  found  due 
to  the  petitioner,  and  his  costs. 

The  Master  made  his  decretal  order  upon  the  petition  on  the  8th 
day  of  August  1853,  and  thereby  declared  the  petitioner's  demand 
well  proved,  and  that  there  was  due  to  him,  on  foot  of  the  said  judg- 
ment, the  sum  of  £138.  13s.  7d. ;  said  sum  consisting  of  the  sum  of 
£137.  5s.  lid.,  for  which  the  judgment  was  recovered,  and  £1.  78. 
8d.  for  interest  thereon,  at  £4  per  cent.,  from  the  22nd  of  April 
1853,  the  date  of  the  judgment,  to  the  22nd  of  July  1853 ;  and  it 
is  declared  by  the  said  decretal  order  that  the  petitioner  is  entitled 
to  interest  on  the  principal  sum  of  £137.  5s.  lid.,  at  the  rate  of 
£4  per  cent,  per  annum,  until  paid,  and  also  the  costs  in  this  matter, 
when  taxed  and  ascertained ;  and  it  was  by  the  said  decretal  order 
of  Master  Brooke  referred  to  the  Receiver-master  to  appoint  a 
receiver  over  the  lands  and  premises  in  the  petition  and  ia  the 
decretal  order  mentioned,  upon  his  entering  into  security,  &c.,  <&c. ; 
and  that  on  service  of  said  decretal  order,  the  tenants  should  pay 
their  rents  and  arrears  to  the  receiver,  <&c.;  and  it  was  by  said 
decretal  order  further  declared  that  the  receiver  should  from  time 
to  time,  according  as  he  should  have  funds  applicable  thereto,  apply 
the  same  in  payment  of  the  petitioner's  demand,  the  costs  of  this 
application,  and  the  order  and  proceedings  thereby  directed. 
VOL  3.  35 
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The  judgment  in  this  case  was  entered  on  the  22nd  of  April 
1853,  and  consequently,  under  the  provisions  of  the  Ist  section  of 
the  13  &  14  of  The  Queen,  c.  29,'  was  not  any  charge  on  the 
respondent's  lands,  nor  could  any  proceeding  have  been  taken  on 
the  said  judgment  as  against  the  said  lands,  until  the  affidavit  was 
registered,  as  provided  by  the  6th  section  of  the  Act. 

The  affidavit  having  been  made  and  registered  on  the  10th  of 
May  1853,  the  registration  of  such  affidavit  had  the  effect,  under 
the  7th  section,  of  a  mortgage  of  the  lands  therein  mentioned,  and 
on  the  same  day  the  petition  was  filed. 

No  objection  having  been  made  by  the  respondent,  on  the  ground 
that  the  petition  was  filed  on  the  same  day  that  the  affidavit  was 
registered,  it  is  unnecessary  to  ofler  an  opinion  whether,  if  it  had 
been   made,   the  petition   could  have   been   sustained. 

The  Master  charges  interest  from  the  22nd  of  April  1853,  when 
the  judgment  was  entered.  It  is  not  necessary  to  decide  whether 
the  interest  commenced  to  accrue  prior  to  the  10th  of  May  1853, 
when  the  affidavit  was  registered  under  the  6th  section  of  the  Act, 
as  the  interest  from  the  22nd  of  April  to  the  10th  of  May  amounts 
to  so  small  a  sum. 

I  shall  first  consider  the  case  as  if  there  had  not  been  any  order 
for  a  sale  of  the  lands  by  the  Incumbered  Estates  Court;  and 
secondly,  what  was  the  effect  of  the  absolute  order  for  a  sale  in  that 
Court  on  the  6th  of  June  1853,  after  the  filing  of  the  petition. 

First,  if  there  had  not  been  any  absolute  order  for 'a  sale  by  the 
Incumbered  Estates  Court,  I  apprehend  the  decretal  order  of  the 
Master  could  not  have  been  sustained.  According  to  the  general 
course  and  practice  of  this  Court,  in  a  foreclosure  suit,  or  a  suit 
to  raise  a  charge  affecting  lands,  by  sale  of  the  lands,  an  order  is 
not  made  for  the  appointment  of  a  receiver,  unless  under  the 
following  circumstances :  first,  where  interest  is  due  on  the  secu- 
rity, the  Court  usually  requiring  an  affidavit  that  one  year  at 
the  least  is  due ;  or,  secondly,  where  the  property  is  in  danger : 
for  example,  if  the  lands  are  held  under  a  lease,  and  head-rent 
has  been  permitted  to  remain  unpaid  and  in  arrear ;  or,  thirdly, 
where  there  is  reason  to-  apprehend  that  the  sum  for  which  the 
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lands  shall  be  sold  will  be  insufficient  to  pay  the  incumbrances  or 
charges   thereon. 

I  have  had  inquiry  made  from  Mr.  Long  and  Mr.  Darley,  gen- 
tlemen well  acquainted  with  the  course  and  practice  of  the  Court 
of  Chancery,  and  I  have  been  informed  that  the  same  rule  prevails 
in  that  Court;  and  that  in  making  up  a  foreclosure  decree  in  the 
Court  of  Chancery,  it  is  not  of  course  to  enter  on  the  decree 
an  order  of  reference  for  the  appointment  of  a  receiver,  but  that 
a  case  must  be  made  at  the  hearing  for  such  order,  on  some  such 
grounds  as  I  have  stated. 

It  is  also  a  well  settled  general  rule  of  the  Court  not  to  pay  any 
part  of  the  principal  of  a  mortgage  or  charge  out  of  the  rents  and 
profits^  or  to  appoint  a  receiver  for  that  purpose.  Where  the  fund 
ultimately  tarns  out  to  be  deficient  for  the  payment  of  incum- 
brances, the  rents  and  profits  received  by  a  receiver  are  applied 
towards  the  payment  of  such  incumbrances,  in  addition  to  the 
produce  of  the  sale ;  but  the  general  rule  is,  as  I  have  stated,  not 
to  pay  any  part  of  the  principal  of  the  charge  or  incumbrance 
out  of  the  rents  and  profits. 

The  provision  in  the  Sheriffs'  Act  to  the  contrary  was  an  excep- 
tion to  the  general  rule ;  the  appointment  of  a  receiver  under  that 
Act  being  in  the  nature  of  an  equitable  execution,  and  in  lieu  of 
the  elegit. 

The  decretal  order  of  the  Master  (assuming  that  there  bad  been  no 
absolute  order  for  a  sale  of  the  lands  in  the  Incumbered  Estates  Court) 
would  have  been  at  variance  with  the  settled  course  of  the  Court. 
First,  because  it  appears  by  the  2nd  schedule  to  that  order  that  there 
was  only  £1.  7s.  8d.  due  for  interest  on  the  judgment  from  the  22nd 
of  April  to  the  22nd  of  July  1853,  and  the  very  trifling  additional 
sum  which  accrued  from  the  22nd  of  July  to  the  10th  of  August 
1853,  being  the  dat«  of  such  decretal  order  ;  and  under  such  circum- 
stances there  is  no  precedent  for  appointing  a  receiver  for  so  trifling 
an  arrear.  Secondly,  because  there  is  no  instance,  previous  to  \iie 
decretal  order  of  the  Master  in  this  case,  where,  upon  such  evidence 
as  was  before  him,  an  order  was  made,  referring  it  to  the  Master  to' 
appoint  a  receiver  for  the  payment  of  the  principal  of  the  incum- 
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brance.  It  is  to  be  kept  in  mind  that  there  was  no  allegation  in  the 
petition,  and  no  evidence  whatever  laid  before  the  Master,  that  there 
was  reason  to  apprehend  that  the  lands,  when  sold  in  the  Incumbered 
Estates  Court,  would  prove  insufficient  for  the  payment  of  the 
petitioner's  demand,  and  all  incumbrances. 

It  is  therefore  necessary  to  consider  whether,  where  an  absolute 
order  for  a  3ale  has  been  made  by  the  Incumbered  Estates  Court,  a 
petition  is,  under  the  provisions  of  the  Incumbered  Estates  Act, 
sustainable  for  the  appointment  of  a  receiver  for  the  payment  of  the 
principal  and  interest  of  a  charge  or  incumbrance  out  of  the  rents 
and  profits.  i 

The  petition  in  this  case  was  filed  on  the  10th  of  May  1863  ;  the 
absolute  order  for  the  sale  was  made  in  the  Incumbered  Estates 
Court  on  the  6th  of  June  following.  If  the  petition  had  been  for  a 
sale,  all  proceedings  for  a  sale  would  have  been  stayed,  under  the 
provisions  of  the  42nd  section  of  the  Act.  I  apprehend,  however,  that 
notwithstanding  that  section,  an  order  for  the  appointment  of  a 
receiver  might  have  been  made,  if  any  of  the  three  states  of  facts 
which  I  have  referred  to  had  existed  in  this  case.  If  an  arrear 
of  interest  is  due,  which,  previous  to  the  Incumbered  Estates  Act, 
would  have  warranted  the  appointment  of  a  receiver,  it  would  be 
unreasonable  that  an  incumbrancer  should  have  to  wait  for  the  pay- 
ment of  such  interest  during  the  interval  which  might  elapse 
between  the  absolute  order  for  the  sale  and  the  sale  in  that  Court 
But  I  do  not  understand  the  equity  which  the  petitioner's  Counsel 
alleges  arises  from  the  42nd  section  of  the  statute,  and  that  because 
the  petitioner  cannot,  in  consequence  of  the  provisions  of  that 
section,  be  paid  by  a  sale  in  this  Court,  and  that  some  time  may 
elapse  before  he  is  paid  in  the  Incumbered  Estates  Court,  that 
therefore  he  is  entitled  to  be  paid  the  principal  as  well  as  interest  of 
his  demand  out  of  the  rents  and  profits.  I  am  quite  unable  to 
understand  that  equity.  If  the  Master's  decretal  order  wek  right, 
it  is  easy  to  foretell  the  consequences  which  would  follow  from  the 
establishment  of  such  a  precedent.  According  to  the  Master's 
decretal  order,  in  all  cases  now  pending  in  the  Incumbered  Estates 
Court,  in  which  an  absolute  order  for  a  sale  has  been  made,  every 
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incumbrancer  (although  not  a  shilling  of  interest  may  be  due,  and 
although  the  rents  are  applied  by  the  owner  to  keep  down  interest) 
may  file  a  petition  and  obtain  a  decretal  order  for  the  appointment 
or  extension  of  a  receiver,  to  pay  the  principal  out  of  the  rents 
and  profits.  The  consequence  of  my  affirming  such  a  novel 
principle  would  be  an  enormous  accumulation  of  costs  in  the  dis- 
tribution of  the  produce  of  sales. 

I  am  therefore  of  opinion  that,  upon  the  evidence  before  the 
Master,  the  decretal  order  cannot  be  sustained. 

The  difficulty,  however,  which  I  have  felt  in  the  case,  arises  from 
an  affidavit  which  was  not  before  the  Master,  but  which  has  been 
made  by  Mr.  Hugh  Greene,  the  agent  of  the  respondent,  and  which 
was  filed  on  the  27th  of  August  1863,  subsequent  to  the  decretal 
order. 

Mr.  Hugh  Greene  states  in  that  affidavit  that  he  receives  the  rents 
of  the  several  estates  of  the  respondent,  for  the  purpose,  in  the  first 
place,  of  paying  the  interest  on  a  charge  of  £27»000,  due  upon  the 
said  estates,  to  the  trustees  of  Lady  Coventry,  and  the  tithe  rent- 
charge,  and  instalments  on  certain  advances  made  by  the  Board 
of  Works,  for  the  drainage  of  the  said  lands ;  and  Mr.  Hugh  Greene 
further  states  by  the  said  affidavit,  that  any  balance  of  the  rents, 
after  payment  of  the  interest  on  said  charges,  expenses  of  manage- 
ment, poor-rates  and  allowances,  is  insufficient  for  the  payment 
of  the  interest  on  judgments  and  other  charges  affecting  the  said 
lands,  which  are  prior  to  the  judgment  debt  due  to  the  petitioner  in 
this  matter. 

According,  therefore,,  to  the  respondent's  own  showing,  the  rents 
and  profits  are  insufficient  to  pay  the  interest  of  the  charges  and 
incumbrances  prior  to  the  petitioner's  demand  ;  and  if  so,  there  is 
reason  to  apprehend  that  the  estates  when  sold  may  be  insufficieut 
to  pay  the  petitioner  and  all  the  other  incumbrancers ;  and  that  is 
one  of  the  class  of  cases  in  which  the  Court  will  appoint  a  receiver, 
to  secure  the  rents  and  the  due  application  of  them. 

In  strictness,  the  petitioner  is  not  entitled  to  use  an  affidavit 
before  this  Court,  on  the  appeal,  which  was  not  before  the  Master ; 
but  as  it  would  lead  to  expense  to  send  the  case  back  to  the  Master 
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to  consider  the  Dew  evidence,  it  will  be  better  for  me  to  dispose  of 
the  case,  so  far  as  it  can  be  satisfactorily  disposed  of  at  present 

I  do  not  think  it  would  be  reasonable  to  remove  Mr.  Hugh 
Greene  from  the  receipt  of  the  rents,  under  the  circumstances 
detailed  in  his  affidavit,  if  he  is  willing  to  act  as  receiver;  and  I 
shall,  therefore,  if  he  will  accept  the  office,  appoint  him  receiver, 
he  entering  into  security  by  recognizance  with  two  sufficient  sureties, 
as  in  such  cases  usual ;  and  I  shall  direct  that  he  shall  not  make 
any  further  payments  except  the  ordinary  outgoings,  without  the 
order  of  the  Court ;  and  I  shall  direct  the  further  consideration  of 
the  appeal  and  the  question  of  costs  to  stand  over  until  after  the 
sale  in  the  Incumbered  Estates  Court,  and  the  allocation  of  the 
produce  of  the  sale  in  that  Court. 

It  appears  to  be  quite  clear  that  I  ought  not  at  present  to  affirm 
the  decretal  order,  so  far  as  it  directs  the  payment  by  the  receiver  of 
the  rents  received  by  him  in  payment  of  the  petitioner's  demand 
and  costs,  as  such  order  would  affect  the  rights  of  the  trustees  of 
Lady  Coventry  and  the  other  incumbrancers,  prior  to  the  petitioner, 
to  the  payment  of  whose  interest  the  rents  are  applied. 

The  allegation  of  the  petitioner's  Counsel  before  me  (which  was 
not  made  before  the  Master)  is  that  the  fund  will  prove  deficient. 
The  allegation  of  the  respondent's  Counsel  is  that  the  produce  of 
the  sales  in  the  Incumbered  Estates.  Court  will  be  ample  to  pay 
off  all  incumbrances,  including  the  petitioner's.  I  feel  some  difficulty 
about  disposing  of  the  appeal,  until  the  sufficiency  or  insufficiency  of 
the  estates  to  pay  off  incumbrances  shall  be  ascertained  by  the  sale 
in  the  Incumbered  Estates  Court.  The  Master's  decretal  order,  on 
the  evidence  before  him,  appears  to  have  been  erroneous,  and  I  find 
no  equity  stated  on  the  face  of  the  petition,  there  having  been  only 
nineteen  days'  interest  due  when  the  petition  was  filed,  and  no 
allegation  in  the  petition  of  an  insufficient  fund,  or  that  the  property 
was  in  danger  of  loss.  However,  the  affidavit  of  the  respondent's 
agent  creates  the  difficulty  I  have  stated ;  and  I  think  the  appeal, 
and  more  especially  the  question  of  costs,  can  be  more  satisfactorily 
disposed  of  by  me,  when  the  result  of  the  sale  in  the  Incumbered 
Estates  Court  shall  be  known,  and  the  sufficiency  or  insufficiency  of 
the  fund  ascertained. 
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[The  Master  of  the  Rolls,  having  given  judgment,  was  then 
for  the  first  time  informed  that  a  receiver  had  been  appointed 
in  another  cause,  under  an  order  of  the  Lord  Chancellor,  made 
previonslj  to  the  decretal  order  of  the  Master,  of  the  8th  of  August 
1853,  and  of  v^hich  neither  the  Master  nor  the  Court  had  been 
informed.  His  Honour  having  called  tbr  the  order  or  orders 
appointing  or  extending  the  receiver  made  in  any  causes  or  matters, 
8aid] : — 

It  appears  that  on  the  30th  of  July  1853,  an  order  of  reference 
was  made,  on  consent,  by  the  Lord  Chancellor,  in  the  cause  of 
JTtofMos  Greene  v.  John  Greene  (the  respondent  in  the  present 
matter),  referring  it  to  the  Receiver-master  to  appoint  a  receiver. 
On  the  18th  of  August  1853,  a  report  was  made,  under  the  Lord 
Chancellor's  order,  appointing  Hugh  Greene,  Esq.,  to  be  receiver 
over  the  respondent's  lands.  On  the  19th  of  November  1853,  an 
order  was  made  in  the  judgment  matter,  in  which  Thomas  Popham 
Luscombe  was  petitioner  and  the  said  John  Greene  respondent, 
extending  the  receiver  to  that  matter.  The  decretal  order  of  Master 
Brooke,  referring  it  to  the  Receiver-master  to  appoint  a  receiver, 
bears  date  the  8th  of  August  1853,  and  was  of  course  irregular,  in 
consequence  of  the  Lord  Chancellor's  previous  order  of  the  80th  of 
July,  but  the  Master  was  not  informed  of  the  Lord  Chancellor's 
order,  and  the  course  was  abo  adopted  of  arguing  the  appeal  to  this 
Court,  without  any  intimation  to  me  of  such'  order  of  the  Lord 
Chancellor.  The  Master  and  I  have  much  reason  to  complain  of 
such  a  course  of  proceeding.  If  the  Master  had  been  informed  of 
the  order  of  the  30th  of  July,  he  would  have  made  no  order  of 
reference  to  appoint  a  receiver.  Whether  the  Master  would  have 
made  an  order  to  extend  the  receiver  to  be  appointed  under  the  Lord 
Chancellor's  order^  when  he  should  be  so  appointed,  is  a  matter  of 
doubt — some  of  the  Masters  holding  that  they  have  no  jurisdiction 
to  make  an  order  to  extend  a  receiver  from  a  cause  or  matter  not 
referred  to  them  under  the  15th  section  of  the  statute,  while  others 
of  the  Masters  exercise  such  jurisdiction ;  but  it  is  quite  clear  that 
the  Master  and  the  Court  should  have  been  informed  of  the  fact  of 
the  Lord  Chancellor's  order. 
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The  order  which  I  shall  make,  under  the  circumstances,  will  be 
entitled  in  the  cause  and  matter  to  which  I  have  referred,  and  in  this 
matter,  and  will  be  as  follows : — 

That  the  receiver  appointed  in  the  first  matter,  and  extended 
to  the  second  matter,  be  extended  to  this  matter,  and  that 
the  further  consideration  of  the  appeal  in  this  matter  shall 
stand  over  until  the  lands  of  the  respondent,  directed  bj  the 
Court  for  the  Sale  of  Incumbered  Estates  to  be  sold,  bj 
order  of  the  6th  of  June  1863,  shall  have  been  sold,  and 
the  produce  thereof  allocated ;  and  the  Court  doth  reserve 
further  order,  and  the  question  of  the  costs  of  the  appeaL 
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In  1731,  the     The  facts  of  this  ease,  which  came  before  the  Court  on  objections  to 
lands  of  B. 

and  M.,  with  the  Master's  report,  are  fully  stated  in  the  judgment. 
80  much  of  the 
tithes  as  were 
vested  in  the 
lessor,  were 
demised  for 
fift]r-one  years. 
In  1764,  F. 
became  enti- 
tled to  the 
interest  in  the 


Mr.  Deasy  and  Mr.  Berkeley^  in  support  of  the  objections,  argued 

that  the  construction  put  by  the  Master  on  the  20th  section  of  the 

1  &  2  Vic,  c.  109,  would  nullify  the  policy  of  the  Legislature ;  for 

in  every  case  where  a  lease  of  the  tithes  was  made  to  a  third  person, 

lease,  and  so  althouffh  it  did  effect  a  union  between  the  tithes  and  the  lands,  no 

oontmued  until 

1782,  when  it  period  of  time  would  create  an  exception.      That  the  exemption  in 

expired.    The 

lands  of  B.,  C.  the  section  was  confined  to  a  demise  by  the  owner  of  the  tithes  to 

and  M.  were 

demised  to  F., 

for  lires,  with  covenant  for  perpetual  renewal,  in  1751. 

In  1766,  the  tithes  of  B.,  C.  and  M.  were  demised  for  lives,  with  covenant  for 
peipetoal  reneiN^  In  1813  and  1832,  renewals  of  the  lease  were  granted,  the  in- 
terest of  which  was  vested  in  A.  In  1834,  a  tithe  composition  was  made  in  the 
parish  where  the  lands  were  situate,  and  the  conmiissloners  certified  that  a  certain 
proportion  of  the  tithes  was  payable  to  those  claiming  under  the  lease  of  1766,  and 
the  remainder  to  the  vicar.  There  was  no  evidence  of  the  payment  of  tithes  for 
sixty  years  previous  to  1834. — Held,  overruling  objections  to  the  Master's  report, 
that  uie  right  of  exemption  from  the  payment  of  tithes,  under'  the  1  &  2  Ktc., 
c  109,  s.  18,  was  not  established,  the  case  falling  within  the  exception  in  sec.  20. 

Hie  excq)tion  in  that  1  &  2  Fife.,  c  109,  s.  20,  is  not  confined  to  the  case  of  a 
demise  of  tithes  to  the  owner  or  occupier  of  the  lands,  in  respect  of  which  the  tithes 
are  payable. 
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the  owner  of  the  lands :  Denny  v.  Duke  of  Devonshire  (a).  The 
words,  "  with "  or  "  to,"  introduced  into  the  section,  would  make 
that  construction  perfectly  clear,  and  would  prevent  the  owner  of 
the  tithe  from  interposing  a  perpetual  protection  for  himself  against 
the  bar  of  the  statute,  as  Lord  Trimleston  sought  to  do  in  this  case. 

Mr.  F.  Fitzgerald  and  Mr.  W.  Smith,  in  support  of  the  Master's 
report,  argued  that  Lord  Trimleston  was  precluded  by  the  t^rms  of 
the  lease  from  proceeding  to  recover  the  tithe,  so  long  as  the  rent 
was  paid,  and  therefore  the  case  did  not  fall  within  the  18th  sec- 
tion ;  and  they  relied  on  the  plain  grammatical  construction  of  the 
20th  section,  aided  by  the  plain  meaning  of  the  clause  in  the  corres- 
ponding English  statute,  1  &  2  fF.  4,  c.  100. 
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The  Master  of  the  Rolls.  ,     , 

April  16. 

The  petition  in  the  first  matter  was  presented  under  the  30th'  sec-  Judgment. 
tion  of  the  Tithe  Rentcharge  Act  (1  &  2  of  The  Queen,  c.  109),  for 
the  appointment  of  a  receiver  over  the  lands  of  Moher,  Ballinclare, 
Grortgallon  and  Clonadra,  situate  in  the  parish  of  Clontusker  and 
county  of  Roscommon,  for  the  payment  of  tithe  rentcharge,  alleged 
by  the  petitioner  to  be  payable  out  of  the  said  lands.  The  respond- 
ents in  the  first  matter  filed  the  petition  in  the  second  matter  under 
the  l6th  section  of  the  statute,  alleging  that  the  said  lands  were 
tithe-free,  And  not  rightfully  charged  with,  or  subject  to,  the  tithe 
composition  applotted  on  said  lands.  On  the  15th  of  April  1840,  an 
order  was  made  under  the  16th  section  of  the  Act,  by  Sir  M. 
O'Loghlen,  in  the  matter,  of  which  the  second  is  a  revival,  whereby 
it  was  referred  to  the  Master  to  inquire  and  report  whether  the 
lands  of  Moher,  Ballinclare,  Grortgallon  and  Clonadra,  situate  in 
the  parish  of  Clontusker  and  county  of  Roscommon,  or  any,  aild 
which  of  them,  would  have  been  rightfully  charged  with  the  pay- 
ment of  composition  in  heu  of  tithe,  if  the  said  Act  of  the  1  &  2  of 
The  Queen,  c.  109>  had  not  passed ;  and  whether  the  right  of  exemp- 
tion from  the  payment  of  tithes  existed  and  was  acted  upon  at  the 
time,  or  within  one  year  next  before  the  establishment  of  a  compo- 
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sition  in  lieu  of  tithes,  in  the  parish  of  Clontusker,  in  the  county 
of  Roscommon,  in  the  petition  mentioned ;  and  it  was  by  the  said 
order  further  directed,  that  a  motion  to  show  cause  against  a  condi- 
tional order  in  the  first  matter,  bearing  date  the  10th  of  Janu- 
ary 1840,  for  the  appointment  of  a  receiver  for  the  payment  of  the 
tithe  rentcharge,  should  stand  over  until  the  Master  should  have 
made  his  report.  The  proceedings  having  abated,  the  order  of  the 
15th  of  April  1840  was  renewed  on  the  24th  of  April  1850.  The  . 
report  has  been  made  under  that  order,  on  the  10th  of  Decem- 
ber 1853,  that  is,  between  thirteen  and  fourteen  years  after  the 
original  order  of  reference;  and  no  explanation  has  been  given 
to  the  Court  as  to  the  delay  in  making  the  report  I  suggested 
«  course  of  procedure  which  would  render  it  impossible  that  cases 
should  remain  in  the  Master's  office  for  such  a  period,  but  no 
attention  has  been  paid  to  those  suggestions. 

The  findings  in  the  report  are  as  follow: — "I  find  that  the 
lands  of  Moher,  Ballinclare,  Gortgallon  and  Clonadra,  respectively 
situated  in  the  parish  of  Clontusker  and  county  of  Roscommon, 
would  have  been  rightfully  charged  with  the  payment  of  .compo-, 
sition  in  lieu  of  tithes,  if  said  Act  of  the  1  &  2  of  The  Queen, 
c.  109,  had  not  passed;  and  I  further  find,  that  although  the 
parties  went  into  evidence  as  to  the  fact  of  the  payment  of  tithe 
in  eiach  of  the  said  several  lands,  during  the  sixty  years  next 
preceding  the  establishment  of  a  composition  in  lieu  of  tithe  in 
the  said  parish,  there  was  no  sufficient  evidence  to  show  that 
any  tithes  had  been  paid  during  any  part  of  that  period,  out  of 
Moher,  Ballinclare  or  Clonadra.  But  Lord  Trimleston,  having 
proved  before  me  that  all  the  tithes  of  the  said  parish  had  been, 
by  indenture  of  renewal,  bearing  date  the  1st  of  August  1832,  in 
the  schedule  to  the  report  referred  to,  demised  to  Richard  Ann- 
strong,  sen.,  Richard  Armstrong,  jun.,  and  Charles  Armstrong, 
and  which  lease  was,  at  the  time  of  the  making  of  such  ccmipo- 
sition,  and  still  is,  subsisting:  I  find  that  the  right  of  exemption 
from  the  payment  of  tithes  did  not  exist,  and  was  not  acted 
upon  as  to  said  land%  or  any  of  them,  or  any  part  thereof  at 
the  time,  or  within  one  year  next  before  the  establishment  of  a 
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compositioQ  in  lieu  of  tithes  in  the  said  parish  of  Clontusker 
in  the  county  of  Roscommon." 

No  question  has  been  raised  as  to  Gortgallon,  the  actual  pay- 
ment of  tithes  out  of  that  denomination  having  been  proved. 

Three  objections  have  been  taken  to  the  findings  in  the  re- 
port, by  the  petitioner  in  the  second  matter.  The  first  objection 
states  that  the  Master  should  have  found  and  reported  that  the 
lands  of  Moher,  Ballinclare  and  Clonadra,  would  not  have  been 
rightfolly  charged  with  the  payment  of  composition  in  lieu  of 
tithes,  if  said  Act  of  the  1  &  2  of  The  Queen  had   not   passed. 

The  second  objection  states  that  the  Master  should  have  found 
and  reported  that  the  right  of  exemption  from  the  payment  of 
tithes  did  exist  as  to  the  said  lands  of  Moher,  Ballinclare  and 
Clonadra  respectively,  at  the  time  of  the  establishment  of  a  com- 
position in  lieu  of  tithes  in  the  said  parish.    * 

The  third  objection  states  that  the  Master  should  have  found 
and  reported  that  the  right  of  exemption  from  the  payment  of 
tithea  was  acted  upon,  as  to  the  said  lands  of  Moher,  Ballinclare 
And  Clonadra  respectively,  at  the  time  of  the  establishment  of  a 
composition  in  lieu  of  tithes  in  said  parish. 

The  question  arising  on  the  report,  and  the  objections  to  it, 
is,  whether  the  fact  that  the  tithes  of  the  three  denominations  of 
land  had  been  demised  by  deed  for  lives,  as  in  the  report,  and 
hereinafter  mentioned,  brought  the  case  within  the  proviso  in  the 
20th  section  of  the  statute  ? 

The  facts  of  the  case  appear  to  be  as  follow : — On  the  28th  of 
August  1766,  Henry  Lord  Eingsland,  in  consideration  of  £600, 
demised  to  Ulick  Burke  the  impropriate  tithes  in  the  county  of 
Roscommon,  as  therein  particularly  described,  including  the  tithes  of 
the  three  denominations  of  Moher,  Ballinclare  and  Clonadra,  to  hold 
for  three  lives,  subject  to  the  annual  rent  of  £240 ;  and  said  lease 
contained  a  covenant  for  perpetual  renewal.  The  estate  and  interest 
of  Lord  Eingsland  became  vested  in  Nicholas  Lord  Trimleston ;  and 
the  estate  and  interest  of  the  lessee  Ulick  Burke  became  vested  in 
Andrew  Richard  Martin ;  and  some  of  the  lives  in  the  last  preceding 
renewal  having  died,  by  indenture  of  renewal,  bearing  date  the  31st 
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of  March  1813,  and  made  between  the  said  Nicholas  Baron  Trim 
leston,  of  the  fu^t  part,  and  Andrew  Richard  Martin,  of  the  other 
part,  the  said  Lord  Trimleston  granted  a  renewal  of  said  original 
lease  to  said  A.  R.  Martin.  Bj  indenture  of  the  29th  of  September 
1814,  Andrew  Richard  Martin,  in  consideration  of  £5000,  assigned 
his  interest  in  the  said  original  lease,  and  the  renewals  thereof,  to 
Richard  Armstrong  the  elder.  The  interest  of  Richard  Armstrong 
the  elder  having  become  vested  in  him  and  in  his  sons  Charles 
Armstrong  and  Richard  Armstrong  the  younger,  and  the  estate  and 
interest  of  Nicholas  Lord  Trimleston  having  vested  in  Thomas  Lord 
Trimleston,  and  the  last  renewal  having  been,  in  some  respects, 
informal,  the  said  Thomas  Lord  Trimleston,  bj  indenture,  dated 
the  1st  of  August  1832,  executed  a  renewal  to  the  said  Richard 
Armstrong,  sen.,  Richard  Armstrong,  jun.,  and  Charles  Armstrong, 
of  the  said  impropriate  tithes,  including  the  tithes  of  the  said  three 
denominations,  for  three  lives,  at  the  rent  of  £221.  10s.  9d.  British. 

The  interest  in  that  renewal  is  now  vested  in  the  respondents  in 
the  second  matter,  and  thej  claim  to  be  entitled  to  the  impropriate 
tithes  of  the  parish  of  Clontusler  thereunder. 

As  to  two  of  the  denominations,  viz.,  Moher  and  Ballinclare,  they 
had  been  demised  on  the  21st  of  February  1731,  by  Henry  Lord 
feingsland,  to  one  Richard  Berford,  for  fifty-one  years,  together  with 
so  much  of  the  tithes  as  were  vested  in  Lord  Kingsland.  That  lease 
became  vested  in  one  Robert  Fetherston,  in  the  year  1 764  ;  and  the 
lease  of  1731  expired  in  1782. 

Robert  Fetherston  became  the  lessee,  under  Lord  Kingsland,  of 
the  four  denominations  of  Moher,  Ballinclare,  GortgaUon  and  Clo- 
nadra,  by  a  lease  for  lives  renewable  for  ever,  bearing  date  the  17th 
of  December  1751,  and  the  interest  in  which  lease  is  vested  in  the 
petitioners  in  the  second  matter. 

It  has  been  therefore  contended,  on  the  part  of  the  respondents 
in  the  second  matter,  that  as  to  two  of  the  denominations,  viz.,  Moher 
and  Ballinclare,  Robert  Fetherston  was  entitled  to  the  tithes  and 
to  the  lands  up  to  1782,  when  the  lease  of  1731  expired,  which  was 
within  sixty  years  prior  to  the  establishment  of  a  tithe  composition 
within  the  parish  of  Clontusker,  and  that  therefore  the  petitioners 
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in  the  second  maUer  Imve  not  established  an  exemption  from  paj-         1854. 
ment  of  tithes  as  to  those  two  denominations  (a).  > ^-^/ 

It  is  not  Beeessary  that  I  should  offer  any  opinion  as  to  the  effect 
of  the  facts  which  I  have  last  adverted  to.  At  the  same  time,  as  o'neill. 
under  the  18th  section  of  the  Act,  non-payment  for  thirty  years  j^domeni. 
prior  to  the  establishment  of  a  tithe  composition  operates  prtma/actV 
to  discharge  the  lands,  I  do  not  exactly  see  the  distinction  between 
the  case  as  to  th^  two  denominattons  of  Moher  and  BaUinclare,  and 
the  remaining  denomination  of  Clonadra. 

I  shall  therefore  consider  the  case,  as  to  the  three  denominations 
of  Moher,  Ballinclare  and  Clonadra,  with  respect  to  which  denomi- 
nations no  evidence  was  laid  before  the  Master  of  payment  of  tithe 
thereout,  for  a  period  of  sixty  years  previous  to  a  tithe  composition 
in  said  parish.  The  certificate  of  tithe  composition  bears  date  the 
23rd  of  January  1834 ;  and  by  that  certificate,  Wm.  Hampton,  the 
commissioner  appointed  under  Lord  Staale/s  Act,  certified  that  the 
true  and  just  amount  of  composition,  for  all  tithes  whatever,  within 
the  said  parish,  is  £229^  1.8s,  3|d,  sterling,  by  the  year,  of  which 
sum  £186.  78.  4^.  is  due  and  payable  to  Messrs.  Richard  Arm- 
strong, Charles  Armstrong  and  Richard  Armstrong,  jun. ;  viz.,  half 
of  the  tithes  of  certain  denominations  mentioned  in  the  certificate, 
and  the  whole  of  the  tithes  of  Moher,  Ballinclare  and  Clonadra,  and 
other  denominations  mentioned  in  the  certificate :  and  he  certified 
that  the  remainder  of  said  sum  of  £229.  IBs.  3d.  was  payable  to  the 
vicar  of  the  parish. 

Counsel  on  the  part  of  the  petitioner  in  the  second  matter  con- 
tend that  the  three  denominations  of  Moher,  Ballinclare  and  Clona- 
dra, are  proved  to  be  discharged  from  pa3anent  of  tithe  under  the 
I8th  section  of  the  1  &  2  of  7%e  Queen,  c.  109,  by  the  fact  of  non- 
payment of  tithes  for  sixty  years  previous  to  the  establishment  of  a 
composition  in  lieu  of  tithes  in  the  parish  ;  and  that  the  lease  of 
1766,  and  the  several  renewals  thereof,  including  the  renewal  of  the 
Ist  of  August  1832,  by  Thomas  Lord  Trimleston  to  Richard  Arm- 
strong, sen.,  Richard  Armstrong,  jun.  and  Charles  Armstrong,  do 
not  bring  the  case  within  the  20th  section,  and  that  by  the  true 

(«>  See  Onge  v.  Gardiner,  4  M.  &  W.  496. 


Digitized  by 


Google 


286  CHANCERY  REPORTS. 

1854.        construction  of  the  20th  section  the  lease  of  the  tithes  most  be  to- 
RoOs. 
^ V '     the  owner  or  occupier  of  the  land,  and  that  the  exception  in  that 

ELLIS 

^  section  IS  not  applicable,  unless  where  the  non-pajment  of  tithes 

o'neill.      arose  from  the  union  of  the  ownership  in  the  lands  and  in  the  tithes 
Judgment,       ^^  ^^^  ^^'^^  person. 

Accordingly,  in  answer  to  «  question  put  by  me,  Mr.  Deaty^ 
Counsel  for  the  petitioner  in  the  second  matter,  insists,  that  if  a 
lease  had  been  made  by  Lord  Trimleston  on  the  1st  of  Janu- 
ary 1774,  for  sixty-five  years  (that  is,  upwards  of  sixty  years 
prior  to  the  establishment  of  a  composition  for  tithes  in  the  parish 
of  Clontusker,  which  lease  would  have  expired  shortly  after  the 
passing. of  the  1  &  2  Vic.^  c.  109))  Lord  Trimleston,  the  rever- 
sioner, would  be  barred,  although  rent  was  regularly  paid  to  him 
up  to  the  period  of  the  expiration  of  the  lease. 

On  the  other  hand,  Counsel  for  the  respondents  in  the  second 
matter  contend,  and  the  Master  has  so  decided,  that  the  20th  sec- 
tion is  not  confined  to  the  case  of  a  demise  to  the  owner  of  the 
land,  although  it,  of  course,  would  include  that  case. 

The  question  is  one  of  considerable  importance  to  the  owners  of 
impropriate  tithes,  who  have  demised  the  same;  as  according  to  the 
argument  of  the  Counsel  for  the  petitioner  in  the  second  matter,  the 
regular  receipt  of  rent  by  such  owner  is  of  no  avail,  and  if  the 
lessee  has  omitted  to  enforce  the  payment  of  the  tithe,  the  rights  of 
the  reversioner  may  be  barred. 

The  18th  section,  so  far  as  it  relates  to  a  claim  of  an  absolute 
exemption  from  tithes,  is  as  follows: — ^^'That  all  prescriptions  and 
claim,  of  or  to  any  exemption  from  or  discharge  of  tithes,  shall,  in 
all  cases  whatever,  be  sustained  and  be  deemed  good  and  valid  in 
law,  upon  evidence  showing,  in  cases  of  claim  to  exemption  or  dis- 
charge, the  enjoyment  of  the  land  without  payment  or  render  of 
tithes,  money,  or  other  matter  in  lieu  thereof,  for  the  full  period  of 
thirty  years  next  before  the  establishment  of  a  composition  for  such 
tithes,  under  the  Acts  for  that  purpose  made ;  unless,  in  case  of 
claim  to  exemption  or  discharge,  the  render  or  payment  of  tithes, 
or  of  money,  or  other  matter  in  lieu  thereof,  shall  be  shown  to 
have  taken  place   at   some  time  prior  to  such  thirty  years;  or  it 


Digitized  by 


Google 


CHANCERY  REPORTS.  287 

^hall   be   proved   that   such   enjoyment  was  had  hj  some  consent        1854. 
or  agreement  expressly  made  or  given  for  that  purpose,  by  deed     v— ^, — -/ 

SIXIS 

or  writing."  The  rest  of  the  section  is  not  material  to  the  present  ^^ 

ease.  The  20th  section  contains  the  following  proviso: — "Provi-  o'rbill. 
ded  always,  and  be  it  enacted,  that  the  provisions  hereinbefore  Judgment. 
eontttuied,  with  respect  to  the  establishment  of  claims  of  or  for  any 
modos  or  exemption  from  or  discharge  of  tithes,  shall  not  extend 
to  any  case  where  the  tithes  of  any  land  shall  have  been  demised  by 
deedyfor  any  term  of  life  or  number  of  years,  or  where  any  compo- 
aition  for  tithes  shall  have  been  made,  by  deed  or  writing,  by  the 
person  or  body  corporate  entitled  to  sach  tithes,  with  the  owner  or 
oocopier  of  the  land,  for  any  such  term  or  number  of  years,  and 
>sueh  demise  or  composition  shall  be  subsisting  at  the  time  of  the 
.passing  of  this  Acty  nor  to  «ny  suit  for  establishing*  a  claim  to  tithes 
now  pending." 

The  present  case  falls  in  terms  within  that  proviso,  the  tithes 
having  been  demised  by  deed  of  1766  for  lives,  by  Lord  Kbgsland 
to  niick  Burke ;  and  renewals  having  been  granted  from  time  to 
time.  The  last  renewal  was  executed,  as  I  have  already  stated, 
on  the  1st  day  of  August  1832,  by  Thomas  Lord  Trimleston  to 
Richard  Armstrong,  sen.,  Richard  Armstrong,  jun.,  and  Charles 
Armstrong,  for  lives  still  subsisting. 

The  rule  laid  down  by  Judge  ^urtbn,  in  Warburton  v.  Ivie,  as 
to  the  construction  of  statutes,  was  cited  and  approved  of  by  Baron 
Parke,  in  Doldenay  v.  Coli  (a),  and  by  Lord  Justice  Bruce,  in 
Gundry  v.  Penniger  {b).  Judge  Burton  said,  **  I  apprehend  it  to 
be  a  rule,  in  the  construction  of  statutes,  that  in  the  first  instance 
the  grammatical  sense  of  the  words  is  to  be  .adhered  to.  If  that  is 
contrary  to,  or  inconsistent  with,  any  expressed  intention,  or  any 
declared  purpose,  or  if  it  would  involve  any  absurdity,  repugnance 
or  inconsistency,  in  its  different  provisions,  the  grammatical  sense 
must  then  be  modified,  extended  or  abridged,  so  as  to  avoid  such  an 
inconvenience,  but  no  further." 

The  grammatical  sensd  of  the  words  of  the  20th  section,  which 
the  Master  has  adopted,  does  not  appear  to  me  to  be  contrary  to, 

(a)  1  Tyr.  &  Gr.  334.  .  (6)  1  De  G.,  M«N.  &  G.  505. 
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or  inconsistent  with,  any  expressed  intention,  or  any  declared  pur- 
pose of  the  statute ;  nor  does  it,  in  my  opinion,  involve  any 
absurdity,  repugnance  or  inconsistency  in  its  different  provisions. 
I  am  therefore  of  opinion  that  the  dedsion  of  the  Master  was 
right. 

Independently,  however,  of  the  grammatical  and  natural  con- 
struction of  the  language  of  the  section,  there  appear  to  be  strong 
grounds  for  holding  the  decision  of  the  Master  to  be  right. 

The  20th  section  of  the  1  &  2  Frc.,  c.  10d>  was  taken  from  the 
Act  in  force  in  England  (the  2  &  3  FT.  4,  c.  100,  s.  4).  The  latter 
section  is  as  follows : — ''  Provided  also,  and  be  it  further  enacted, 
that  the  Act  shall  not  extend  or  be  applicable  to  any  case  where 
the  tithes  of  any  lands,  tenements  or  hereditaments,  shall  have  been 
demised  for  any  term  of  life  or  number  ofyears^  or  where  any  com- 
position for  tithes  shall  have  been  made,  by  deed  or  writing,  by  the 
person  or  body  corporate  entitled  to  such  tithes,  with  the  owner  or 
occupier  of  the  land,  for  any  such  term  or  number  of  years,  and 
such  demise  or  composition  shall  be  subsisting  at  the  time  of  the 
passing  of  this  Act,  and  when  any  action  or  suit  shall  be  instiiuted 
for  the  recovery  or  enforcing  the  payment  of  tithes  in  hind,  within 
three  years  after  the  expiration^  surrender  or  other  determination 
ofstuih  demise  or  composition  J* 

The  last  clause  of  this  section  {a)  is  omitted  from  the  20th  sec- 
tion of  the  1  &  2  of  The  Queen. 

It  appears  to  me  to  be  clear,  and  free  from  all  manner  of  doubt^ 
that  the  4th  section  of  the  2  &  3  W,  4,  c.  100,  is  not  confined  to  the 
case  of  a  demise  of  the  tithes  to  the  owner  or  occupier  of  the  land  in 
respect  of  which  the  tithe  was  payable ;  but  that  it  includes  the  case 
of  a  demise  of  the  tithes  to 'any  person,  provided  the  reversioner 
institutes  an  action  or  suit  within  three  years  after  the  expiration, 
surrender  or  other  determination  of  the  demise — that  is,  the  exemp- 
tion from  the  operation  of  the  1st  section  of  the  2  &  3  PF.  4,  c  100 
(which  corresponds  with  the  1 8th  section  of  the  1  &  2  of  The  Queen^ 
c.  109),  by  reason  of  a  demise  by  deed,  for  life  or  years,  is  condi- 
tional on  the  reversioner  instituting  a  suit  within  three  years  after 
the  determination  of  the  lease. 

(a)  The  clause  in  italics. 
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If  this  be  so,  the  omission  of  the  latter  words  of  the  4th  section  of 
the  2  &  3  W.  4,  c.  100,  from  the  20th  section  of  the  1  &  2  of'  7%e 
Queen,  would  make  the  exemption  in  the  latter  section  uncondi- 
tional.   If  the  construction  of  the  2  <&  3  W,  4,  c.  100,  s.  4,  is  what 

1  have  stated,  which  I  have  no  doubt  whatever  that  it  is,  the 
.  Court  would  not  be  justified  in  construing  the  parts  of  the  section 
in  the  corresponding  statute  in  force  in  Ireland,  which  are  in  the 
same  words,  in  a  different  manner. 

Whatever  is  the  construction  of  the  section  in  the  former  Act  is 
the  construction  of  the  section  in  the  latter  Act,  save  that  by  the 
terms  of  the  4th  section  of  the  2  &  3  FT.  4,  c.  100,  the  reversioner, 
iii  order  to  take  advantage  of  the  exemption,  must  institute  a 
suit  or  action  within  three  years  after  the  expiration,  surrender  or 
other  dietermination  of  the  lease. 

It  may,  no  doubt,  be  inconvenient,  that  in  cases  of  leases  by  deed, 
of  tithes  for  lives  or  years,  subsisting  at  the  time  of  the  passing  of 
the  1  &  2  of  The  QueeUy  c.  109)  the  provisions  of  the  18th  section 
are  entirely  excluded  by  the  effect  of  the  20th  section ;  but  on  the 
other  hand,  it  would  be  very  unjust  that  a  person  who  had  demised 
tithes  for  lives  or  years,  before  the  establishment  of  a  tithe  com- 
position, and  who  had  been  regularly  paid  the  rent  under  the  lease, 
should  be  barred,  at  the  termination  of  the  lease,  of  all  right  to  the 
tithes,  by  reason  of  his  tenant  having  permitted  the  tithes  to  remain 
unpaid. 

The  language  of  the  20th  section  of  the  1  &  2  of  The  Queen  is 
general,  and  there  is  nothing  in  the  section  to  justify  the  Court  in 
confining  the  meaning  of  the  words  to  a  demise  to  the  owner  or 
occupier  of  the  land,  unless  all  rules  of  grammar  are  violated.  That 
construction  is  not  the  construction  of  the  very  same  words  in  the 
corresponding  Act  in  force  in  England,  and  I  am  therefore  of  opinion 
that  the  decision  of  the  Master  was  right 

It  has  been  suggested  that  although  Lord  Trimleston  may  not  be 
bound  by  the  non-payment  of  tithes  for  sixty  years,  yet  that  his 
lessees  are.    I  apprehend  that  is  not  the  case.    The  provisions  of  the 

2  &  3  FF.  4,  c.  100,  appear  to  have  been  taken  from  the  Prescription 
Act  of  the  3  &  4   FF.  4,  c    71,  from  which  statute  tithes  were 

VOL.  3.  37 
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excluded  by  the  1st  section ;  and  according  to  the  case  of  Bright  ▼. 
Wather  (a),  unless  the  enjoyment  for  twenty  years  under  that  statute 
gives  a  good  title  against  all  persons,  it  will  not  confer  any  title 
at  all. 

The  ground  of  that  decision  appears  to  me  to  be  applicable  to  the 
present  case. 

Under  these  circumstances,  I  am  of  opinion  that  the  objections 
taken  to  the  report  of  the  Master  should  be  overruled,  and  the  pe- 
tition in  the  second  matter  dismissed,  and  that  it  should  be  referred  to 
the  Master,  on  the  application  of  the  petitioner  in  the  first  matter, 
to  appoint  a  receiver. 

I  must  add  that  the  course  of  referring  to  the  Master  questions 
such  as  arise  in  the  present  case,  which  are  mixed  questions  of  law 
and  fact,  appears  to  me  to  be  objectionable.  When  this  case  was 
referred  to  the  Master  on  the  15th  of  April  1840  (nearly  fourteen 
years  ago),  if  the  petitions  in  the  first  and  second  matters  had 
been  directed^  to  stand  over,  to  enable  the  petitioner  in  the  first 
matter  to  bring  an  action  at  law,  the  question  of  fact  of  the  non- 
payment of  tithe  for  sixty  years,  if  that  fact  was  disputed,  and  die 
question  of  law  arising  from  the  lease  of  the  tithes  by  the  lease 
of  1766,  and  the  several  renewals  thereof,  including  the  last  renewal 
in  1832,  would  have  been  decided  many  years  ago  by  the  tribonal 
most  proper  to  decide  them — a  Court  of  Law.  But  after  the  length- 
ened litigation  in  this  case,  I  think  it  will  be  better  for  me  to  decide 
the  question  of  law  withotit  further  delay,  and  without  sending  a 
case  to  a  Court  of  Law. 

The  petitioners  in  the  second  matter  will  suffer  no  injustice  from 
this  course,  as  an  appeal  lies  to  the  Lord  Chancellor,  and  a  case  may 
be  sent  by  his  Lordship  to  a  Court  of  Law,  if  he  feels  any  difficult 
in  the  case. 

I  sent  in  an  order,  to  the  efiect  I  have  stated,  during  the  last 
Vacation,  after  the  Court  rose. 


(a)  4  Tyr.  508;  S.  C.  1  Cr.  M.  &Bo8C  211. 
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MOLYNEUX  V.  SCOTT. 

Feb.  18,  20. 

Thomas  Gibbons,  being  seised  of  real  and  personal  estate,  devised  ^®  ^'^^Jhat 
the  same,  by  his  will,  to  James  Smith  Scott  and  Echlin  Molyneux,  ^^^^^  ^®™ 

upon  certain  trusts ;  and  be  bequeathed  certain  legacies,  and  among  ^^J  ^f  admi- 

nistratlQii    of 

Others,  a  legacy  of  £100  to  the  defendant  William  Burke  Overend.  assets,  a  cre- 
ditor  of  the 

Echlin  Moljneux  alone  proved  the  wiU,  and  on  the  22nd  of  June  testator  or  in- 

testate  will  not 

1849,  filed  a  bill  for  the  purpose  of  obtaining  the  opinion  of  the  be  restnuned 
.  .  1        .11        1  /*  1    .   .  by    iDJanction 

Court  upon  certam  questions  on  the  will,  and  for  an  administration  f^om  proceed- 

of  the  assets.    A  decree  to  account  was  pronounced  on  the  6th  of  Q^fj^^    ^ 


June  1850.   W.  B.  Overend  filed  a  charge  for  his  legacy  under  the  j^^^^T" 

decree.    The  Master  made  his  report  on  the  2 1st  of  August  1851,  r^}^    ^^ 

'^  ®  '   bants     pro- 

and  a  final  decree  was  pronounced  on  the  19th  of  January  1852,  by  P""  •   **?* 

where  a  lega- 

which  all  the  parties  plaintifis  and  defendants  were  decreed  their  tee,  who  has 

proved  in  the 
costs  out  of  the  general  assets.   W.  B.  Overend  was  reported  a  Master's  office 

under  the  de- 
debtor  to  the  assets  in  the  sum  of  £36.  4s.,  being  the  amount  of  cree,  brings  an 
,,,.«,  .  .  11.      action  at  law 

rent  received  by  him  for  the  testator.     An  action  was  brought  in  agamst  the  ex- 

the  Court  of  Exchequer  by  the  executor.    The  defence  set  up  was,  legacy,   the 

that  the  testator  had  in  his  last  illness  made  him  a  present  of  that  ^:q|q  jji^q 

sum.     A  witness  proved  that  the  testator,  who  was  deaf  and  dumb,  ^2^  ^^ 

hcul  intimated  by  signs  that  he  wished  Overend  to  retain  the  sum  *^®  i?^^*''^  , 
^     °  should  be   de 

for  the  defendant.  bonU  propnis ; 

for  the  Court, 
On  the  10th  of  February  1853,  Overend's  solicitor  called  for  an  by  its  decree, 

has     taken 
account  of  the  assets.     An  account  was  immediately  furnished,  upon  itself  to 

decide  upon 
in  which  the  executor  took  credit  for  a  sum  of  £84.  14s.  5d.,  the  the    question 

of     sssets. 

costs  of  the  action   against    Overend,    and   showed   a  balance  of  without  which 

£150.  13s.  3d.  applicable  to  the  payment  of  the  pecuniary  legatees,  at^law  cannot 

recoTer,    and 
will  not  permit  that  question  to  be  tried  at  law. 
To  make  an  executor  liable  at  law  for  a  legacy  de  bonis  propriis,  there  must  be 
an  express  promise  in  writing,  and  assets  or  some  other  consideration. 
The  cases  on  the  latter  question  reviewed  and  considered. 
Smnble — On  a  plaint  for  a  legacj,  against  the  defendant  as  executor,  and  not 
averrine  that  the  defendant  promised  in  writing  to  pay  the  legacy,  the  judgment 
should  be  de  bonis  testatoris. 
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Overend's  solicitor  objected  to  the  credit  claimed  for  costs.  There 
was  a  correspondence  between  the  parties,  and  eventuallj  Overend 
brought  an  action  at  law  against  the  executor.  The  plaint  is  set  out 
at  length  in  the  judgment  of  the  Ma^er  of  the  Rolls. 

The  plaintiff,  the  executor,  now  moved  for  an  injunction  to 
restrain  Overend  from  further  proceeding  in  the  said  action  for 
the  legacy,  and  for  the  costs  of  the  motion. 


Argument,  Mr.  Martley  and  Mr.  Hughes,  in  support  of  the  motion,  con- 

tended that  the  effect  of  the  action  at  law  was  to  withdraw  from 
the  Court  the  administration  of  the  assets,  and  the  executor  might 
thus  be  harassed  by  a  number  of  actions,  which  could  end  only 
in  costs.  If  the  action  was  allowed  to  proceed,  a  general  principle 
would  be  established,  and  a  legatee  would  be  allowed  to  bring  an 
action  in  every  case  where  there  was  a  suit  for  the  culministration 
of  assets,  although  it  might  turn  out,  on  the  account  being  taken^ 
that  there  would  be  no  assets  available  for  payment  of  the  legacies. 
Such  might  be  the  result  in  the  present  case,  for  all  the  defendants 
in  the  suit  were  decreed  their  costs,  which  were  yet  unprovided 
for.  They  cited  Graham  v.  Maxwell  (a)  ;  Williams  on  Executors^ 
p.  1647. 

Mr.  Deasy,  against  the  motion,  contended  that  the  reason  for 
restraining  a  creditor  from  proceeding  at  law  for  recovery  of  his 
demand  was,  that  by  doing  so  he  might  interfere  with  the  due 
administration  of  the  assets  in  this  Court,  and  by  recovering  a 
judgment  de  bonis  testatoris,  he  might  deprive  other  creditors  of 
their  fair  proportion  of  the  assets ;  but  the  Court  never  interfered 
when  the  object  of  the  action  at  law  was  to  make  the  executor 
personally  liable,  and  to  obtain  a  judgment  de  bonis  propriis : 
Belmore  v.  Belmore{b);  Powell  v.  Powell  (c).  That  was  the 
object,  and  would  be  the  result  of  the  action  in  this  case.  The 
utmost  length  the  Court  could  go,  under  the  authorities,  would  be 
to  restrain  the  legatee  from   enforcing  his  judgment  t^ainst  the 

(6)  1  M*N.  &  Gor.  71.  (6)  12  Ir.  Eg.  Rep.  498. 

(c)  12Ir.Eq.  Rep.  501. 
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assets,  but  it  could  not  restrain  him  from  enforcing  it  against  the 
execiitor  personally. 

The  Master  of  the  Rolls. 

The  facts  of  this  case  are  shortly  these : — On  the  5th  of  June 
1850y  a  decree  to  account  was  pronounced  in  the  present  suit, 
which  was  a  suit  instituted  by  Echlin  Molyneux,  Esq.,  the  executor 
of  Andrew  Thomas  Gibbons,  deceased,  for  the  administration  of 
his  testator's  assets.  On  the  2 1st  of  August  1851,  the  Master  made 
his  report  under  the  decree,  and  on  the  19th  of  January  1852, 
a  final  decree  was  pronounced.  The  defendant  Overend,  who  claims 
to  be  a  legatee  of  the  testator,  proved  his  legacy  before  the  Master, 
and  is  a  party  to  all  the  proceedings  in  the  cause.  It  appears 
that  Mr.  Molyneux  paid  some  of  the  legacies,  but  he  did  not  pay 
Orerend's  legacy,  because  he  alleged  that  Overend  was  a  debtor 
to  the  assets  in  the  sum  of  £36.  4s.,  for  rent  received  on  account 
of  the  testator ;  and  it  appears  from  the  Master's  report  that  he 
thought  Overend  was  a  debtor,  for  he  reported  him  as  such.  How- 
ever, after  the  report,  an  action  was  brought  by  Moljmenx  against 
Overend  for  the  amount  of  the  debt  to  the  estate,  and  the  case' was 
tried  before  a  jury.  The  jury  came  to  a  different  conclusion  from 
the  Master,  and  found  in  favour  of  Overend.  Of  course  it  is  not 
for  me  to  say  whether  that  verdict  was  right  or  wrong — ^I  must 
take  it  as  I  find  it,  as  establishing  the  fact  that  Overend  is  not  a 
debtor  to  the  estate.  It  appears  that  subsequently  to  the  trial, 
Overend  applied  to  Mr.  Molyneux  for  payment  of  the  legacy,  or  a 
proportional  part  thereof.  Mr.  Molyneux,  on  the  10th  of  February 
1853,  furnished  an  account,  in  which  on  one  side  he  charged 
himself  with  the  assets  received,  as  appeared  by  the  Master's 
report,  and  on  the  other  side  adopted  the  credits  in  the  Master's 
report  The  effect  of  the  final  decree  was  that  any  surplus  of 
assets  which  appeared  in  the  Master's  report  was  to  be  subject  to 
the  claims  of  the  different  parties  for  costs,  which  were  to  be  paid 
before  the  legacies.  Mr.  Overend's  solicitor  having  applied  to 
Mr.  Molyneux,  a  correspondence  took  place,  which  I  need  not 
particularly  refer  to.    The  substance  of  it  appears  to  have  been 
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1854.        that  the  solicitor  for  the  former  demanded  payment  of  the  legacy, 

JtolU. 

and  that  Mr.  Molyneux  stated  that  there  was,  according  to   the 

account  which  was  furnished,  only   £150  available  for  payment 

of  all  the  legacies.     At  length  an  action  at  law  was  brought  by 

Judgment,      Ov^rend  against  Mr.  Molyneux  for  the  legacy — a  course  unusual 

in  this  country;  but  which  action  has  been  brought,  I  presume, 

upon  the  authority  of  the  cases  to  which  I  shall  hereafter  refer. 

The  application  now  before  me  is  for  an  injunction  to  restrain 

Overend  from   proceeding  with  that  action,  there  having  been  a 

decree  in  this  Court  for  the  administratron  of  the  assets. 

The  first  question  which  arises  is,  whether  the  judgment,  when 
recovered  in  the  action  at  law,  should  be  a  judgment  de  banu  ies- 
taioris  or  de  bonis  propriisf  If  it  would  be  a  judgment  de  bams 
iestcUoriSf  according  to  the  authorities,  all  of  which,  I  believe,  were 
referred  to  by  me  in  the  cases  of  Belmare  v.  Belmore{a\  and 
Powell  V.  Powell  (b\  I  am  bound  to  grant  the  injunction.  I  am 
of  opinion  that  the  frame  of  the  plaint  would  only  enable. the 
.  plaintiff  to  enter   upon  it  a  judgment  de  bonis  testatoris. 

The  plaint  states  that  "  The  defendant  is  the  aetiftg  executor  of 
Andrew  Thomas  Gibbons,  deceased.  That  the  said. A.  T.  Gibbons, 
by  a  codicil  to  his.  last  will  and  testament  (which  codicil  was  duly 
published  and  executed,  and  bears  date  the  23rd  of  July  1842), 
gave  and  bequeathed  to  the  plaintiff,  .William  B.  Overend,  a  sum 
of  £100  sterling,  and  of  said  last  will  nominated  and  appointed 
the  said  Echlin  Molyneux  an  executor.  That  the  said  Echlin 
Molyneux  took  upon  himself  the  burthen  and  execution  of  said  will, 
and  duly  proved  the  same  in  common  form  of  law,  and  assented  to 
the  bequests  therein  contained.  That  divers  goods,  chattels  and 
effects  of  the  said  Andrew  Thomas  Gibbons  afterwards  came  to 
the  hands  of  the  said  Echlin  Molyneux,  as  such  acting  executor , 
which  said  goods,  chattels  and  effects  were  more  than  sufficient  to 
satisfy  and  pay  all  the  just  debts,  funeral  and  testamentary  expenses 
and  legacies  of  tl^e  said  Andrew  Thomas  Gibbons,  deceased,  of 
which  the  said  Echlin  Molyneux  had  notice.  And  the  plaii^^ 
further  says,  that  the  said  Echlin  Molyneux  afterwards  expressly 

(a)  12  Ir.  Eq.  Rep.  493.  lb)  12  Ir.  Eq.  Rep.  501. 
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udmitted  to  the  plaintiff  that  he  had  then  in  his  hands,  as  $ueh        1854. 
acting  executor  as  aforesaid^  certain  moneys  had  and  reoeived     >,    ^   '  ^ 

M  Ola  WE  ITIC 

by  him  to  the  use  of  the  plaintiff;  that  is  to  say,  certain  assets  ^ 

of  the  said  testator,  Andrew  Thomas  Gibbons,  sufficient  to  pay  scott. 
a  certain  rateable  proportion  of  plaintiff's  legacy,  to  wit  the  sum  judammu^ 
of  £100  sterling.  And  the  plaintiff  farther  says  that  the  said 
Echlin  Molyneux  being,  as  such  executor,  so  liable  to  pay  the 
plaintiff  the  said  legacy,  the  said  Echlin  Molyneux,  in  consi* 
deration  thereof  and  of  the  premises,  afterwards  undertook  and 
pr<mkised  the  plaintiff  to  pay  him  the  said  sum  of  £100  on  request, 
but  did  not  pay  the  same  or  any  part  thereof.  And  the  plaintiff 
says  that  the  said  Echlin  Molyneux  is,  as  such  executor^  indebted 
to  him,  under  the  circumstances  aforesaid,  in  the  said  sum  of  £100. 
And  the  plaintiff  prays  judgment  against  the  said  defendant,  to 
recover  the  said  sum  of  £100  and  his  costs  of  suit." 

The  whole  frame  of  the  plaint  is  against  the  defendant  as 
executor,  and  I  think  the  Court  of  Law  would  not  hold  that  judg- 
ment de  bonis  propriis  could  be  entered  on  a  document  so  framed. 
The  plaint  has,  I  belieye,  been  framed  in  this  way  to  prevent  the 
defence  of  the  Statute  of  Frauds.  It  is  enacted  amongst  other 
matters  by  the  2nd  section  of  that  statute  (7  W.  3,  c.  12),  that  no 
action  shall  be  brought  whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out  of  his  own 
estate,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
<^  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  person  thereto 
by  him  lawfully  authorised. 

There  is  no  pretence  in  this  case  that  there  was  a  promise  iu 
writing ;  and  the  plaint  therefore  was  framed  in  this  skilful  manner, 
with  the  intention,  I  suppose,  of  preventing  a  plea  founded  on  that 
statute,  which  would  be  a  bad  plea  if  the  plaint  would  only  warrant 
a  judgment  de  bonis  testatoris,  I  am  of  opinion  that  the  judgment 
in  this  case  should  be  a  judgment  de  bonis  iestatoris;  and  if  so, 
it  is  clear,  upon  the  authorities  referred  to  in  the  eases  I  have  men- 
tionedy  that  an  injunction  should  be  granted.  However,  I  shall  now 
consider  the  case  on  the  assumption  that  the  judgment  which  should 


Digitized  by 


Google 


296 


CHANCERY  REPORTS. 


1854. 
BoOm. 

MOLTNEUZ 

8COTT. 
Judgment, 


be  entered  on  the  plaint  would  be  a  judgment  de  bonis  propriis,  as  of 
course  I  cannot  saj  with  certainty  what  judgment  could  be  properiy 
entered  by  a  Court  of  Law  on  the  plaint  i  and  I  am  of  opinion  that» 
even  though  the  judgment  to  be  entered  on  the  plaint  would  be  a 
judgment  de  bonis  propriiSy  I  am  bound,  under  the  circumstances  of 
the  present  case,  to  grant  an  injunction  to  stay  the  action  at  law. 
I  shall  now  proceed  to  consider  the  cases  at  law  in  which  actions 
have  been  brought  for  legacies,  and  the  legal  principles  established  by 
those  cases.  In  the  case  of  Rann  v.  Hughes  (a),  the  declaration  stated 
that  the  intestate  died  possessed  of  effects  sufficient  to  pay  the  sum 
for  which  the  action  was  brought,   which  had  been  referred  to 
arbitration,  and  for  which  an  award  was  made,  but  there  was  no 
distinct  averment  of  assets  properly  applicable  to  pay  the  demand  {b). 
The  declaration  also  stated  that  administration  had  been  granted  to 
the  defendant,  and  that  the  sum  of  money  was  unpaid,  '*  by  reason  of 
which  premises  the  defendant,  as  administratrix,  became  liable  to  pay 
the  plaintiffs  the  said  sum,  and  bein^  so  liable,  she,  in  consideration 
thereof,  undertook  and  promised  to  pay."     There  was  a  verdict  for 
the  plaintiff  on  the  plea  of  non  assumpsit ^  and  judgment  was  entered 
against  the  defendant  de  bonis  propriis  ;  and  the  question  on  writ  of 
error  was,  whether  after  verdict  sufficient  matter  appeared  on  the 
declaration  to  warrant  the  judgment  against  the  defendant  in  her 
personal  capacity  ?    It  was  assumed  after  verdict  that  the  promise 
was  in  writing  (c),  which  the  Statute  of  Frauds  requires  it  should 
be,  but  there  was  no  consideration  for  the  promise  stated  in  the 
declaration,  and  the  judgment  was  reversed,  the  House  of  Lords 
holding  that,  there  being  no  consideration,  the  promise  was  mu^tnii 
pactum.    It  was  argued  in  that  case  that  by  the  effect  of  the  Statute 
of  Frauds  the  law  was  altered,  and  that  an  executor  was  liable 
personally'  if  there  was  a  promise  in  writing,  although  there  was  no 
consideration ;  but  it  was  decided  by  the  House  of  Lords  that 
although  the  statute  required  a  promise  in  writing,  to  charge  an 

(a)  7  T.  B.  350. 
(6)  See  Lord  Mansfield's  obseryations  on  ttuB  case  in  Hawkins  y.  Sawtders, 
Cowper's  Reports,  291. 

(c)  See  Cowper's  Reports,  289. 
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executor  upon  a  special  promise  to  answer  damages  out  of  his  own         1854. 
estate,  the  law  in  other  respects  was  unaltered,  that  a  consider- 
ation was  necessary,  and  that  in  the  absence  of  any  consideration  the 
action  was  not  sustainable. 

The  next  case  to  be  considered,  although  not  the  next  in  point  Judgment, 
of  time,  is  Deeks  v.  Strutt(a).  That  case  did  not  turn  on  the 
pleadings ;  it  went  to  trial  If  it  had  turned  on  the  pleadings,  the 
promise  stated  in  the  declaration  would  have  been  inferred  to  have 
been  an  express  promise.  The  question  in  the  case  was  whether, 
there  having  been  no  express  promise  by  the  executor,  but  merely  an 
alleged  implied  promise  arising  from  the  payment  of  former  gales  of 
the  annuity,  for  which  the  action  was  brought,  and  it  appearing  that 
there  were  sufficient  assets  for  payment  of  it,  the  executor  was  liable  ? 
It  was  held  that  he  was  not. 

The  result  of  the  two  cases  of  Rann  v.  Hughes^  and  Deeks  v. 
StruUy  was  that  an  express  promise,  without  the  existence  of  assets 
or  some  other  consideration,  would  not  make  the  executor  liable 
personally,  nor  would  assets,  without  an  express  promise,  make  him 
80  liable.  In  order  to  create  a  personal  liability  in  him,  both  must 
be  combined,  t.  e^  assets  or  some  other  consideration,  and  an  express 
promise — and  the  express  promise  must,  under  the  Statute  of  Frauds, 
be  in  writing. 

The  case  of  Aikyns  v.  Hill  (b)  arose  on  demurrer.  The  declaration 
stated  that  *^  James  Clarke,  &c.,  by  his  last  will,  &c.,  did  give 
and  bequeath  to  the  plaintiff's  wife  the  sum  of  £60,  &c.,  and  of  his 
last  will  and  testament  made  the  said  (defendant)  Charles  Hill  sole 
executor,  &c.,  and  the  said  Charles  Hill  took  upon  himself  the 
burden  and  execution  of  the  said  wilL  That  divers  goods  and 
chattels,  &c.,  afterwards,  &c.,  came  to  the  hands  of  the  said  Charles 
Hill,  as  executor  of  the  said  James  Clarke,  which  said  goods  and 
chattels  were  more  than  sufficient  to  satisfy  and  pay  all  the  just 
debts  and  legacies  of  the  said  James  Clarke,  &c.,  of  which  the  said 
Charles  Hill  then  and  there  had  notice.  By  reason  of  which  s^id 
premises,  the  said  Charles  Hill  became  liable  to  pay  to  the  plaintiff  the 
said  sum  of  £60,  and  being  so  liable,  he  the  said  Charles  Hill,  in 


(a)  5  T.  R.  I 
VOL.  3. 


(6)  Cowp.  282. 
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consideration  thereof,  afterwards,  <&c.,  undertook  and  faithfully 
promised  to  paj  to  the  plaintiffs  the  said  sum  of  £60,  whenever,"  &c. 
In  that  case,  as  in  this,  the  declaration  stated  that  the  defendant  was 
liable  as  executor.  Lord  Mansfield,  in  giving  judgment,  said : — "  A 
legatee  who  sues  at  law  must  clearly  prove  that  the  defendant  has 
received  assets,  which  cannot  be  done  except  in  a  case  so  clear  as 
not  to  admit  of  litigation.  In  this  respect,  the  discovery  and  account 
given  in  a  Court  of  Equity  is  so  preferable  a  remedy,  that  it  has 
drawn  all  suits  thither ;  and  therefore  in  fact,  there  is  scarce  an 
instance  of  a  legatee  attempting  to  sue  at  law.**  ....  ^'This  is 
a  case  in  which  the  declaration  particularly  states  that  assets 
have  been  received  by  the  defendant,  the  executor,  more  than 
sufficient  to  pay  all  the  testator's  debts  and  legacies.  If  so,  it  most 
undoubtedly  must  be  taken,  upon  the  pleadings,  that  there  was 
sufficient  to  discharge  the  funeral  expenses,  because  they  are  payable 
first ;  consequently,  if  there  was  less  than  the  amount  of  them^  there 
could  not  be  sufficient  to  discharge  the  debts  and  legacies.  The 
declaration  then  goes  on  to  state,  that  in  consideration  of  there  being 
fully  sufficient  assets  as  aforesaid,  the  defendant  undertook  and 
promised  to  pay  the  plaintiff  his  legacy.  No  doubt,  then,  but  at  any 
time  after  an  executor  has  assented,  the  property  vests;  and  if  it 
be  a  pecuniary  legacy,  an  action  will  lie  for  the  recovery  of  it" 
....**  In  the  present  case  there  is  not  only  an  assent  to  the  legacy, 
but  an  actual  promise,  undertaking  to  pay  it,  and  that  promise 
founded  on  a  good  consideration  in  law." 

The  next  case  is  Hawkes  v.  Saunders  (a).  ,  The  action  was 
brought  against  the  defendant  ia  her  own  right,  and  the  declaration 
stated  that  George  Saunders  by  his  will  bequeathed  a  legacy  of  £50 
to  the  plaintiff;  that  he  appointed  the  defendant  his  executrix; 
that  she  proved  the  will ;  that  goods  and  chattels  came  to  her  hands, 
more  than  sufficient  to  pay  all  the  testator's  debts  and  l^acies,  by 
reason  whereof  she  became  liable  to  pay  the  legacy,  and  being  so 
liable,  in  consideration  thereof  she  promised  to  pay  it.  Lord  Mans- 
field said :— '*  Two  objections  havel>een  made ;  first,  that  there  can  be 
no  judgment  in  this  case  de  bonis  testatoris ;  because  the  action  is 

(a)  Cowp.  289. 
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not  brought  against  the  defendant  as  executrix  eo  nomine ;  but  is  a 
personal  demand  against  her  generally  in  her  own  right.  As  to 
that,  we  are  of  opinion  the  objection  is  good;  for  the  demand  is 
certainly  a  personal  demand  against  the  defendant,  in  consequence 
of  a  promise  made  by  her,  she  being  executrix.  It  is  admitted  at 
the  Bar,  that  after  verdict  it  must  be  taken  to  have  been  a  promise 
in  writing,  and  that  there  were  assets.  If  so,  the  whole  case  is 
reduced  to  this  single  point,  whether  the  circumstance  of  the 
defendant  having  assets  sufficient  to  pay  all  the  debts  and  legacies, 
is  or  is  not  a  sufficient  consideration  for  her  to  make  a  promise  to 
pay  the  legacy  in  question?'*  Lord  Mansfield  then  proceeds  to 
consider  the  question  whether  the  duty  of  an  executor  who  has  assets 
to  pay  a  legacy  is  a  sufficient  consideration,  and  proceeds : — '*  In  such 
a  case,  a  promise  to  pay  stands  upon  the  strongest  consideration* 
Let  us  see,  then,  what  are  the  facts  of  the  present  case.  The 
testatrix  knows  t)ie  state  of  her  testator's  afiairs,  and  of  his  property ; 
it  might  consist  of  chattels  which  she  might  not  choose  to  dispose 
of;  it  might  consist  of  leases  which  she  had  no  mind  to  sell;  and 
having  a  full  fund  to  pay  the  demand,  which  the  plaintiff  had  a 
right  to  recover  if  he  pleased,  she,  in  consideration  of  that  fund, 
promises  to  pay :  I  cannot  think  that  this  is  not  a  sufficient  con- 
sideration. I  am  of  opinion  it  is  amply  sufficient.  It  is  not  like  the 
case  of  Aififi  v.  Hughes  ;  for  there,  there  were  no  assets,  nor  any 
averment  of  assets  stated  in  the  declaration.  But  in  this  case  there 
was  a  full  fund ;  and  therefore  she  was  bound  in  law,  justice  and 
conscience,  to  pay  the  plaintiff  his  legacy."  Mr.  Justice  BuUer, 
in  a  learned  and  elaborate  judgment,  considers  the  question  whether 
the  consideration  was  sufficient,  and  refers  to  several  authorities, 
and  amongst  others,  to  the  case  of  Keeek  v.  Kennegal  (a),  where  he 
says,  ^Lord  Hardwicke  expressly  holds,  that  assets  coming  to  an 
executor's  hands  is  a  sufficient  consideration  to  support  a  promise  ; 
and 'he  puts  that  case  upon  the  same  footing  as  a  promise  in  con- 
sideration of  forbearance.  His  Lordship  says: — *  At  law,  if  an 
executor  promises  to  pay  a  debt  of  his  testator's,  a  consideration 
must  be  alleged,  as  of  assets  come  to  his  hands,  or  of  forbearance  ; 

(a)  1  Ve8.  125. 
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or  if  admission  of  assets  is  implied  by  the  promise  ;  otherwise  it  will 
be  nudum  pactufny  and  not  personally  binding  on  the  executor/ 
In  Trevinian  v.  Howel{a)  it  was  adjudged  that  having  assets  i» 
a  good  consideration  for  a  promise,  and  the  judgment^  which  was 
de  bonis  piropriiSy  was  affirmed/' 

The  plaint  in  this  case  is  differently  framed ;  and  I  am  of  opinion,, 
as  I  have  already  stated,  that  the  judgment  to  be  entered  upon  it 
would  be  a  judgment  de  bonis  testatoris.  But  I  am  considering  the 
case  before  the  Court,  on  the  assumption,  at  present,  that  the  proper 
judgment  would  be  a  judgment  de  bonis  propriis, 

I  have  next  to  consider  what  defence  could  be  set  up  in  this  case, 
assuming  that  the  judgment  on  the  plaint,  as  framed,  would  be  a 
judgment  de  bonis  propriis.  Upon  the  authorities  which  I  have 
referred  to,  and  on  the  assumption  I  have  stated,  three  pleas  might  be 
put  in : — ^first,  a  plea,  putting  in  issue  that  the  defendant  had  not  assets 
to  pay  the  legacy,  or  any  past  thereof ;  secondly,  a  traverse  of  the 
promise,  which  on  the  plaint  is  to  be  taken  to  be  an  express  promise ; 
thirdly,  the  Statute  of  Frauds.  If  any  one  of  these  defences  was 
established,  the  defendant  would  be  entitled  to  judgment  The  reason 
is  plain.  The  cases  referred  to  establish  that  the  existence  of  assets^ 
without  an  express  promise,  will  not  entitle  the  plaintiff  to  recover^ 
nor  will  the  existence  of  an  express  promise,  without  assets  or  some 
other  consideration.  Therefore,  if  either  the  averment  of  assets,  or  the 
averment  of  the  express  promise,  is  traversed  and  negatived  by  the 
defendant,  he  is  entitled  to  judgment.  It  is  equally  plain,  that  a 
plea  of  the  Statute  of  Frauds  would  be  a  good  plea.  I  am  still  as- 
suming, for  the  sake  of  argument,  that  the  judgment  in  this  case 
would  be  de  bonis  propriis.  Now  the  rule  of  the  Court,  as  estab- 
lished by  the  authorities  which  I  referred  to,  in  Behnore  v.  Belmore 
and  Powell  v.  Powell,  is  that  the  Court  will  grant  an  injunction 
in  all  cases  where  the  judgment  would  be  de  bonis  testaioris ;  and 
where  the  judgment  would  be  de  bonis  propriis^  the  Court  will 
grant  an  injunction  to  restrain  the  plaintiff  at  law  from  interfering 
with  the  assets,  but  will  not  restrain  him  from  proceeding  against 
the  executor  personally. 

(a)  Cro.  Eliz  91. 
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The  present  case,  however,  differs   from  any  ahready  decided.         1854. 

It  is  to  be  kept  in  mind,  that  I  am  at  present  assaming  that  judg-     ^ ^/— ^ 

ment  de  bonis  prapriis  might  be  entered  on  the  plaint  as  framed. 
The  plaintiff  could  not^  on  such  assumption,  recover,  except  on  proof  scott. 
that  the  defendant  had  received  assets  sufficient  to  pay  his  legacy,  or  judgment. 
a  proportional  part ;  if  such  averment  were  traversed,  the  defendant 
would  not  be  bound  to  traverse  the  alleged  admission  of  assets,  an 
admission  creating  no  estoppel.  If  the  defendant's  pleas  were  pro- 
perly framed,  the  plaintiff  at  law  should  prove  that  the  defendant 
had  received  assets  sufficient  to  pay  the  legacy,  or  a  portion  thereof, 
and  that  he  expressly  promised  to  pay  it ;  and  that  the  promise*  was 
in  writing,  as  required  by  the  Statute  of  Frauds.  There  is  no  pre- 
tence in  this  case  that  there  was  a  promise  in  vrriting;  and  the 
plaint  is  framed  to  see  how  far  the  Statute  of  Frauds,  and  the  juris- 
diction of  a  Court  of  Equity,  may  be  got  rid  of  by  clever  pleading. 
The  Court  of  Chancery  has  by  its  decree,  under  which  the  plaintiff 
at  law  has  proved,  taken  upon  itself  to  ascertain  and  decide  on  the 
question  of  assets ;  and  the  plaintiff  at  law  seeks  to  have  that  ques- 
tion reinvestigated  at  law — as  without  proof  of  assets,  it  is  clear,  on 
the  authorities  I  have  referred  to,  he  cannot  recover.  The  right  of 
the  plaintiff  at  law  to  judgment  is  based  on  the  ascertainment  of 
assets ;  and  this  Court,  having  taken  upon  itself  to  investigate  that 
question,  and  the  Master  having  investigated  it  and  made  his  report, 
am  ly  by  refusing  the  injunction,  to  permit  the  question  to  be  rein- 
vestigated by  a  jury  ? 

The  case  of  Mockler  v.  Reed  (a)  is  an  authority  on  that 
question.  It  is  a  well  settled  rule  in  equity,  that  a  party  is  not 
to  be  allowed  to  proceed  at  law  and  in  equity  for  the  same  object 
and  purpose  ;  and  if  he  has  elected  to  proceed  in  equity,  he 
cannot  af^rwards  proceed  at  law.  In  that  case.  Lord  Man- 
ners said : — *'  It  is  the  rule  of  this  Court,  that  after  an  answer  has 
been  put  in,  and  the  plaintiff  proceeds  at  law,  the  defendant  may 
then  require  him  to  elect  in  which  Court  he  will  sue ;  but  I  never 
heard  that,  after  a  decree  had  been  pronounced,  whereby  the  subject 
of  the   cause  has   been  attached  in  this   Court,  the  plaintiff  has 

(a)  1  Ball  &  B.  318. 
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1 854.         been  permitted  to  proceed  at  law  for  the  same  matter,  particularly 
RoUs, 
v^.-.-^ '     without  making  any  application  to  the  Court.    After  the  plaintiff  has 

obtained  a  decree  to  account,  he  is  not  at  liberty  to  dismiss  tfie  bill. 

SCOTT.       Having  got  the  relief  he  prayed,  his  election  is  made,  and  he  cannot 

JuliiZnt.      proceed  at  law." 

In  this  case  there  has  been  a  decree  to  account ;  <^e  Master  has 
made  his  report ;  and  it  is  now  sought  by  this  action,  which  is  only 
sustainable  on  proof  of  assets,  to  withdraw  from  the  Court  a  subject 
matter  on  which  it  has  already  decided.  On  that  ground,  I  think  I 
ought  to  grant  an  injunction.  The  plaintiff  at  law  is  a  party  in  the 
suit  in  this  Court.  He  is  a  party  to  all  the  proceedings,  and,  by 
proving  his  legacy  under  the  decree,  has  become  a  gnasi  plaintiff; 
he  has  elected  the  tribunal  by  which  the  assets  are  to  be  ascer- 
tained. This  case  is  a  novel  one ;  but  I  am  of  opinion  that  even 
though  the  judgment  to  be  entered  on  the  plaint  should  be  a  judg- 
ment de  bonis propriis,  I  am  justified  in  granting  the  injunction. 

Another  matter  was  adverted  to  on  the  motion,  viz^  the  account 
which  was  furnished  by  Mr.  Molyneux.  I  am  not  satisfied  that 
Overend  would  not  be  entitled  to  a  reference  in  respect  of  the  assets. 
The  matter  stands  thus : — Overend  has  satisfied  a  jury,  that  the 
testator,  who  was  deaf  and  dumb,  gave  him  the  sum  for  which  the 
action  was  brought^  as  a  donatio  mortis  causa  ;  and  he  has  got  a 
verdict  in  that  action.  The  effect  of  the  verdict  is,  that  he  is  not 
to  be  debited  with  the  sum  for  which  toe  action  was  brought,  nor 
can  he,  I  apprehend,  be  debited  with  any  part  of  the  costs  of  the 
action.  As  against  a  third  party,  the  action  having  been  brought 
bona  fide  for  the  purpose  of  releasing  the  assets,  the  executor  would 
be  entitled  to  charge  the  costs  of  it  in  his  account.  But  it  would  be 
difficult,!  think,  to  contend  that  he  is  entitled  to  diminish  the  assets, 
as  against  the  party  against  whom  the  action  was  brought,  and  who 
has  succeeded  in  it.  Therefore,  iA  ascertaining  the  amount  of  the 
assets,  as  against  Overend,  I  think  the  costs  ought  not  to  be  taken 
into  calculation ;  and  if  I  was  to  make  a  reference  to  the  Master  to 
ascertain  the  amount  of  the  assets,  Mr.  Molyneux  would  probably 
have  to  pay  the  costs  of  it,  if  he  were  to'  claim  credits  to  which  he 
is  not  entitled. 


Digitized  by 


Google 


CHANCERY  REPORTS.  303 

I  have  come  to  the  conclusion,  for  the  reasons  I  have  stated,  that  1854. 
I  ought  to  grant  the  injunction,  and  I  shall  make  Overend  pay  the 
costs  of  the  motion,  because  he  has  framed  his  plaint  in  so  ambi- 
guous a  manner  that  it  is  uncertain  whether  the  judgment  on  it 
should  be  de  bonis  prapriiiy  or  de  bonis  iestaioris ;  and  the  course  juJoment. 
which  he  has  thus  thought  fit  to  adopt  would  have  been  calculated 
very  much  to  embarrass  the  defendant  if  he  pleaded  the  Statute  of 
Frauds :  but  if  a  proper  application  shall  be  made,  I  might  probably 
be  bound  to  make  a  reference  to  the  Master,  in  relation  to  the  assets. 
However,  that  question  is  not  now  before  me ;  all  that  I  at  present 
decide  is,  that  I  should  grant  an  injunction  to  restrain  the  proceed- 
ings at  law. 
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1852. 
Chancery. 


MILLS  V.  SPEAR. 


July  13. 14,  {Chancery.) 

16. 

hAviogrpower  ^'C^^*^  ^^^^  Tyrkell  Horner,  in  the  year  1786,  was  possessed 

ofappointment  of  certain  houses  on  Bachelor's-walk,  in  the  city  of  Dublin,  and  of 
over  proper^,  ''  * 

consisting  of     certain  houses  and  lands  in  Finglas,  for  terms  of  years.     By  inden- 
monej^  and  '' 

land,  infayour  ture,  bearing  date  the  5th  of  June  1786,  being  the  settlement  eze- 
of  his  two  chil- 
dren A  and  B,  cuted  on  the  marriage  of  R.  P.  T.  Homer  and  Elizabeth  Nugent, 
by  deed  poll, 
reciting— that    a^r  reciting  that  the  said  Elizabeth  Nugent  was  entitled  to  a  fortune 

been  paid  to    ^^  £1000,  of  the  then  Irish  currency,  secured  by  the  bond  of  her 

riage- po^a    father,  George  Lucas  Nugent ;  and  that  R.  P.  T.  Homer  was  pos- 

Sat  fan^\nd  ^^^^  ^^  ®*^^  houses,  and  that  certain  persons,  named  in  a  schedule 

that  it  was       ^  ^1,^  ^1^^^  ^g^e  indebted  to  him  in  £3000,  and  had  executed  bonds 
intended  as  her  ' 

share  of  the  to  the  trustees  of  the  deed,  R.  P.  T.  Homer  assigned  to  the  said  trus- 

tnist  fiind,  and  ^ 

a  satis&ction  tees  the  houses  on  Bachelor's-walk,  and  the  houses  and  premises  at 

of  her  claim 

thereon,  ap-  Finglas,  for  the  residue  of  the  terms  for  which  they  were  held,  with 

Sointed  and 

edaied  that  ^  benefit  of  renewal ;  and  it  was  declared  that  the  said  leasehold 

of  £1000,  part  interests,  and  the  other  funds,  amounting  altogether  to  £4000,  were 

ftin^sho^*    vested  in  said  trustees,  upon  trust,  that  the  rents  of  the  leasehold 

*haie*^  P^      interests,  and  the  interest  of  the  debts  and  securities,  should,  during 

and  he  ap-      the  joint  lives  of  R.  P.  T.  Horner  and  Elizabeth  Nugent,  be  paid 
pomted  there-  o     -»         r 

mainder  of  the  to  R.  P.  T.  Horner  and  his  assigns,  to  his  and  their  own  use;  and 

TOOperty  toB. 

By  a  deed,  ex-  from  and  after  the  death  of  the  said  R.  P.  T.  Horner,  in  case  the 

ecnted  fiye 

days  after-       said  Elizabeth  Nugent  should  survive  him,  then  that  the  said  Eliza- 

a  mortgage  by  heth  should  receive  out  of  the  readiest  rents  and  interest  of  the  said 

property^ot    Securities,  to  her  own  use,  £120  yearly,  for  her  life,  which  was  to  be 
tiie  subject  of 
the  power,   to 

secore  a  portion  of  the  trust  fund  lent  to  him;  and  that  the  father  was  indebted  in 
another  sum  of  £200,  and  that  he  had  agreed  to  convey  his  equity  of  redemption, 
in  consideration  of  B,  the  son,  securing  an  annuity  to  his  mother,  and  charging 
the  equity  of  redemption  with  the  debt  of  £200 :  the  father  conyeyed  the  equity 
of  redemption  to  B,  and  B  charged  it,  and  the  trust  property  which  hod  been  ap- 
pointed to  him,  with  an  annuilj  for  his  mother,  and  wiUi  die  debt  of  £200. — JETeuf, 
in  the  absence  of  evidence  of  the  value  pf  tiie  equify  of  redemption,  that  the 
appointment  could  not  be  impeached  by  A,  as  against  a  purchaser  without  no- 
lice  from  B. 
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augmented  to  £170  a^jear  in  case  of  no  issue  of  said  marriage,  and 
that  all  the  remaining  rents,  issues,  interest  and  produce  of  said 
tenements,  money,  estate  and  effects,  after  payment  of  said  jointure, 
and  also  the  whole  thereof,  after  the  death  of  said  Richard  and  said 
Elizabeth,  should,  in  case  of  there  being  issue  of  said  intended 
marriage  two  or  more  children,  go  to  and  amongst  them  in  such 
shares  and  proportions,  and  at  such  ages,  and  subject  to  such 
limitations  and  provisoes  as  the  said  R.  P.  T.  Homer  should  by 
deed  or  will,  to  be  attested  by  two  or  more  credible  subscribing 
witnesses,  direct  and  appoint ;  and  for  default  of  such  appointment 
by  the  said  R.  P.  T.  Horner,  thei;!  to  be  paid  in  such  shares  and  at 
such  ages,  and  subject  to  such  provisoes  and  limitations  as  said 
Elizabeth  should  by  like  deed  or  will  appoint;  and  for  default 
of  such  appointment,  to  go  to  and  amongst  such  issue  in  equal 
shares  at  their  respective  ages  of  twenty-one  years,  or  days-  of 
marriage,  with  benefit  of  survivorship  in  case  of  their  or  any  of 
their  deaths.  The  marriage  took  place,  and  there  was  issue  thereof 
two  children,  Anne  Horner  and  the  Rev.  Richard  Nugent  Homer. 

The  lands  at  Finglas  were  held  under  a  lease  firom  the  Arch- 
bishop of  Dublin  to  Reilly  Towers,  for  twenty-one  years,  with 
the  usual  toties  quoties  covenant  for  renewal.  Reilly  Towers  sub- 
demised  them  on  the  4th  of  May  1785,  to  R.  P.  T.  Horner,  with  a 
covenant  for  renewal  as  often  as  he  should  obtain  a  renewal  from 
the  Archbishop.  The  lease  was  not  renewed,  and  on  the  26th  of 
March  1807,  the  Archbishop  of  Dublin  demised  to  R.  P.  T.  Homer 
the  lands  demised  by  the  lease  of  the  4th  of  May  1785,  and  com- 
prised in  the  articles  of  the  5th  of  June  1786,  together  with  other 
lands  at  Finglas,  in  consideration  of  a  sum  of  £1000. 

Anne  Horner  married  Francis  Mills  on  the  7th  of  February 

1815,  and  on  the  occasion  of  the  marriage  a  settlement  was  executed, 

whereby  the  fortune  of  Anne  Homer,  which  consisted  of  a  sum  of 

£1500  (secured  by  the  joint  bond  for  £1000,  of  the  said  R.  P.  T. 

Homer  and  Richard  Nugent  Horner,  payable  in  three  years,  with 

interest  thereon,  and  a  bond  of  R.  P.  T.  Homer  for  £500,  payable 

within  twelve  months  after  his  decease),  and  a  sum  of  £2000,  part 

of  the  personal  property  of  Samuel  Horner,  a  lunatic,  was  vested  in 
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trustees.     The  £1000  bond  was  paid  off,  and  £140  of  the  £500 
boDd,  leaving  a  balance  of  £360  due. 

Bj  a  deed  poll,  bearing  date  the  22nd  of  March  1822,  under  the 
hand  and  seal  of  R.  P.  T.  Homer,  reciting,  among  other  things,  the^ 
marriage  articles  of  the  5th  of  June  1786,  and  the  al<»«8aid  inden- 
ture of  settlement  of  the  7th  of  February  1815,  and  that  £1000, 
part  of  the  said  marriage  portion  of  £3600,  was  raised  by  the  joint 
bond  of  R.  P.  T..  Horner  and  R.  N.  Homer,  and  that  same  bad 
been  since  paid  off  and  discharged,  with  the  sum  of  £1000,  part 
of  the  trust  fund  of  £4000  comprised  in  th&  articles  of  the  5tk  of 
June  1786,  and  stated  to  have  been  advanced  for  that  purpose 
by  William  Gorman,  as  surviving  trustee  of  the  said  articles ;  and 
further  reciting  that  it  wa^  intended  .by  R.  P.  T.  Homer  that 
the  said  sum  of  £1000,  so  paid  in  discharge  of  the  said  bond 
as  aforesaid,  should  be  accounted  as  the  share  to  be  appointed  to 
Anne  Mills,  of  the  trust  fund  created  and  secured  by  the  articles 
of  the  5th  of  June  1786,  and  should  be  considered  in  full  satis- 
faction of  all  her  claim,  under  said  articles,  on  said  trust  fund: 
it  waa  witnessed  that  in  purraance  and  exercise  and  execution  of 
the  power  and  authority  to  the  said  R.  P.  T.  Horner,  for  that  pur- 
pose given  by  the  said  articles^  and  of  all  other  power»  enabling  him. 
thereunto,  the  said  R.  P.  T.  Horner  did  thereby  appoint  and  declare 
that  the  said  sum  of  £1000,  part  of  said  trust  fund  provided  by  the 
said  marriage  articles,  and  paid  by  the  said  R.  P.  T.  Homer  in 
discharge  of  the  aforesaid  joint  bond  of  himself  and  the  said  R.  N. 
Homer,  was  meant  and  intended  to  be,  and  should  be  accounted, 
deemed  and  taken  to  be,  in  full  satisfaction  of  all  claims  or  demands 
which  Anne  Mills,  or  her  said  husband,  in  her  right,  could  or  might 
have,  or  be  entitled  to,  on  foot  of  said  marria^  articles,  by  virtue  of 
any  appointment  thereunder,  or  otherwise  howsoever :  and  it  was 
further  witnessed  that  the  said  R.  P.  T.  Homei%  in  further  pur* 
suance  and  execution  of  the  said  power  and  authority^  did  thereby 
appoint  and  declare  that  the  several  lands  and  premises  comprised 
in  the  said  marriage  articles  of  the  5th  of  June  1786,  and  aU'the 
residue  and  remainder  of  the  said  trust  funds  and  moneys,  or  the 
securities  and  purchases  made  thereunder,  remaining  aftier  the  pay« 
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meat  so  as  aforesaid  made  thereout  of  the  principal  sum  of  £1000, 
to  the  trustees  of  the  marriage  settlement  of  Anne  Mills,  and  all 
other  the  outstanding  trust  funds  and  .property  in  said  marriage 
articles  mentioned,  should,  from  and  after  the  decease  of  the  said 
R.  P.  T.  Homer,  go  and  be  assigned  to  and  remain  the  absolute 
property  of  the  said  R.  N.  Homer,  his  executors,  administrators  and 
assigns,  as  and  for  his  and  their  own  goods  and  chattels,  subject 
onlj  to  the  payment  of  the  jointure  provided  for  the  said  Elizabeth 
Homer  by  the  said  marriage  articles,  and  to  the  payment  of  the 
yearly  rents  and  performance  of  the  coyenants  in  the  several  leases, 
under  which  the  said  lands  and  premises  were  respectively  held. 

By  deed  bearing  date  the  1 1th  of  March  1822,  and  made  between 
the  said  R.  P.  T.  Horner  of  the  one  part,  and  William  Gorman,  the 
sunrivtng  trustee  of  the  articles  of  the  5th  of  June  1786,  of^the 
other  part,  and  reciting  that  R.  P.  T.  Homer  had,  by  deed  of  the 
29th  of  May  1809,  mortgaged  certain  lands  in  Finglas,  to  which  he 
was  entitled,  to  secure  to  William  Gorman  the  repayment  <^  £800, 
part  of  the  trust  fond,  included  in  the  said  articles,  and  also  reciting 
that  R.  P.  T.  Homer,  having  borrowed  the  further  sum  of  £1000, 
further  part  of  said  tmst  fuod,  had  agreed  to  grant  the  said  lands 
of  Finglas  and  his  equity  of  redemption  therein  to  the  said  William 
Gorman,  to  secure  the  said  further  sifm  of  £1000 :  R.  P.  T.  Homer, 
in  consideration  thereof,  conveyed  the  said  lands  of  Finglas,  and  all 
his  estate  and  interest  therein,  to  the  said  William  Grorman,  for  the 
residue  of  the  term  for  which  the  lands  were  held,  upon  the  tmsts 
and  subject  to  the  powers  declared  in  said  marriage  settlement  of 
and  concerning  the  trust  funds  therein  particularly  mentioned,  sub- 
ject to  redemption  on  payment  of  the  two  principal  sums  of  £800 
and  £1000,  with  interest  thereon  at  the  rate  therein  specified. 

By  deed  bearing  date  the  27th  of  March  1822,  and  made  between 
R.  P.  T.  Homer  and  Elizabeth  his  wife,  of  the  one  psrt,  and  the 
Rev.  R.  N.  Homer  of  the  other  part,  reciting  the  lease  of  the  26th 
of  March  1807,  and  the  two  indentures  of  mortgage  of  the  29th 
of  May  1809,  and  the  11th  of  March  1822,  and  that  under  and  by 
virtue  of  the  deed  poll  ot  the  22nd  of  March  1822,  R.  N.  Homer 
would,  upon  the  death  of  R.  P.  T.  Homer,  become  entitled  to  the 
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said  two  priDcipal  sums  of  £800  and  £1000,  and  the  premises 
on  Bachelor's-walk  and  certain  premises  in  Suffolk-street  (which 
had  been  purchased  with  £1200,  portion  of  the  trust  fund);  and 
reciting  further,  that  the  said  R.  P.  T.  Horner  then  stood  in- 
debted by  bond  in  the  sum  of  £200,  and  that  he  had  agreed  to 
convey  all  his  estate  and  equity  of  redemption  in  the  premises  at 
Finglas,  in  consideration  of  R.  N.  Horner  securing  to  his  mother, 
the  said  Elizabeth  Horner,  an  annuity  of  £102  for  her  life,  as  an 
increase  or  augmentation  of  the  £120  secured  to  her  by  the  articles 
of  the  5th  of  June  1786,  and  also  charging  the  lands  of  Finglas  with 
the  said  bond  debt  of  £200 :  it  was  witnessed  that  R.  P.  T.  Homer 
granted  and  assigned  the  [Premises  at  Finglas,  and  all  his  estate 
therein,  subject  to  the  said  mortgages  for  £800  and  £1000,  and 
also  to  the  payment  of  the  bond  debt  of  £200,  to  hold  to  the  said 
R.  N.  Homer,  his  executors,  administrators  and  assigns,  from  the 
death  of  the  said  R.  P.  T.  Horner,  for  the  residue  of  the  term  of  years 
granted  by  the  leases  or  any  renewal  thereof,  discharged  from  all 
right  and  equity  of  redemption,  &c. :  and  it  was  further  witnessed  that 
R.  N.  Horner,  in  pursuance  of  the  aforesaid  agreement,  and  also  in 
consideration  of  five  shillings,  appointed,  charged  and  incumbered  all 
the  said  lands  and  premises  at  Finglas,  the  premises  on  Bachelor's- 
walk,  and  the  house  and  premises  in  Suffolk- street,  and  also  the  said 
recited  mortgages  and  securities,  with  the  further  and  additional 
jointure  of  £102,  to  be  issuing  and  payable  out  of  the  same,  and 
the  rents,  issues  and  produce  thereof,  to  the  said  Elizabeth  Homer, 
during  her  natural  life,  in  case  she  should  survive  her  husband,  the 
said  R.  P.  T.  Homer,  payable  on  the  1st  of  May  and  1st  of  Novem- 
ber, in  addition  to  the  jointure  provided  for  the  said  Elizabeth 
Homer  by  the  said  marriage  settlement :  and  it  was  further  provided 
that  the  said  R.  P.  T.  Horner  should  receive  during  his  life  the 
rents,  interest  and  produce  of  the  said  lands,  tenements,  principal 
sums,  securities  and  premises,  and  should  have  power  to  make  leases 
of  the  said  lands  and  premises,  under  the  conditions  therein  specified, 
and  should  pay  the  annual  interest  of  the  bond  debt  of  £200 ;  and 
the  *deed  contained  a  covenant  by  R.  N.  Horner  to  pay  the  annuity 
of  £102,  and  a  covenant  by  R.  P.  T.  Horner  and  R.  N.  Horner 
mutually,  for  further  assurance. 
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On  the  29th  of  August  1826,  R.  N.  Horner  mortgaged  all  his 
estate  and  interest  in  the  premises  at  Bachelor's-walk,  at  Finglas, 
and  Suffolk-street,  for  £1500,  to  Thomas  Gisborne  Knox  and 
Edmund  Francis  Knox,  and  on  the  20th  of  April  1832,  he  executed 
a  further  mortgage  to  the  same  parties  for  £1000. 

Thomas  Gisborne  Knox  and  Edmund  Francis  Knox  filed  a  bill 
for  the  purpose  of  raising  the  amount  due  to  them  on  foot  of  the 
aforesaid  mortgages.  By  a  decree  of  the  19th  of  July  1848,  the 
lease  of  the  26th  of  March  1807,  and  all  the  subsequent  renewals 
thereof,  were  declared  to  be  deemed,  as  to  so  much  of  the  premises 
comprised  therein  as  were  comprised  in  the  articles  of  the  5th  of 
Jupe  1786,  a  graft,  and  subject  to  the  trusts  of  the  said  articles ;  and 
it  was  ordered  that  it  should  be  referred  to  the  Master  to  take  an 
account  of  the  trust  funds  and  estates  comprised  in  the  said  articles 
of  the  5th  of  June  1786,  and  of  the  manner  in  which  the  same  had 
been,  and  how  then,  invested,  and  also  to  inquire  and  report  whether 
any  and  what  portion  of  the  said  trust  funds  came  to  the  hands  of 
the  trustees  of  the  marriage  settlement  of  the  7th  of  February  1815, 
of  Francis  and  Anne  Mills,  and  under  what  circumstances ;  and  also 
an  account  of  the  property  appointed  to  the  defendant,  Richard  N. 
Horner,  by  the  deed  poll  of  the  22nd  of  March  1822,  without  pre- 
judice, however,  to  the  rights  of  Anne  Mills,  if  so  advised,  to  file 
a  cross  bill  to  impeach  the  said  appointment. 

The  Master,  by  his  report,  bearing  date  the  I6th  of  September 
1851,  found  the  trust  property  comprised  in  the  articles  of  the  5th 
of  June  1 786,  and  that  he  was  unable  to  state  whether  any  portion 
of  the  said  trust  funds  had  come  to  the  hands  of  the  trustees  of  the 
marriage  settlement  of  the  7th  of  February  1815,  no  evidence 
thereof  having  been  laid  before  him ;  and  he  found  that  R.  P.  T. 
Homer  did,  by  the  deed  poll  of  the  22nd  of  March  1822,  appoint 
to  R.  N.  Homer  all  the  trust  premises,  save  the  said  sum  of  £1000, 
in  the  said  deed  poll  stated  to  have  been  applied  in  payment  of  the 
said  joint  bond  for  £1000,  of  the  said  R.  P.  T.  Horner,  and  R.  N. 
Homer.  Exceptions  were  taken  to  the  report  by  the  plaintiffs,  to 
the  effect  that  the  Master  ought  to  have  reported  that  the  said  joint 
bond  for  £1000  was  paid  and  discharged  out  of  the  trust  fund 
comprised  in  the  marriage  articles  of  the  5th  of  June  1786. 
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Anne  Mills,  who  had  survived  her  hasband  Francis  Mills,  filed 
a  cross  cause  petition  on  the  22nd  of  February  1852.  The  petition 
stated  the  foregoing  facts,  and  that  it  was  untrue  that  the  sum  of 
£1000  of  the  trust  funds  was  applied  in  discharge  of  the  £1000 
bond,  and  expressly  charged  the  fact  to  be  that  no  portion  of  the  trust 
funds  ever  came  to  the  hands  of  the  petitioner,  or  her  late  husband, 
or  the  trustees  of  the  settlement  of  the  7th  of  Febmarj  1815.  It 
submitted  to  the  judgment  of  the  Court,  and  insisted  that,  having 
regard  to  the  circumstances  under  which  the  said  deed  poll  was 
executed,  it  could  not  be  regarded  as  an  execution  of  the  power  of 
appointment  in  the  articles  of  the  5th  of  June  1786,  and  that  Che 
power  of  appointment  had  never  in  feet  been  exercised ;  and  that 
consequently,  on  the  death  of  R.  P.  T.  Homer,  the  petitioner,  under 
the  provisions  of  the  said  articles,  became  entitled  to  one  moiety  of 
the  trust  funds  and  premises  comprised  therein :  that  even  soppos- 
ing  that  the  deed  poll  did  amount  in  equity  to  an  appointment 
in  favour  of  the  petitioner, ,  of  the  sum  of  £1000,  she  had  never 
been  paid  same,  or  any  part  thereof,  and  submitted  that  she  was 
entitled  to  be  paid  same  out  of  the  trust  funds,  with  interest  from 
the  death  of  R.  P.  T.  Horner,  which  occurred  on  the  25th  of  May 
1845. 

The  petition  was  amended*  The  amendment  stated  the  deeds  of 
the  11th  of  March  1822,  and  27th  of  March  1822,  and  submitted  to 
the  Court  that  the  said  deeds  must  be  taken  together,  and  considered 
as  forming  one  transaction;  and  that,  having  regard  to  the  last- 
mentioned  deed  and  the  provisions  thereof,  and  the  circumstance  of 
its  having  been  executed  within  five  days  after  the  execution  of  the 
deed  poll  of  the  27th  of  March,  it  was  pregnant  with  evidence  to 
show  the  existence  of  an  agreement  between  R.  P.  T.  Homer  and 
R.  N.  Homer,  that  the  former  should  execute  the  deed  poll  or 
alleged  deed  of  appointment,  and  the  latter  should,  in  consideration 
thereof,  execute  the  deed  of  the  27th  of  March  1822,  or  some  such 
instrument,  thereby  relieving  his  father  from  the  payment  of  the 
bond  debt,  and  granting  an  increased  annuity  to  the  said  Elizabeth 
Homer ;  and  the  amendment  charged  that  some  such  arrangement 
did  exist  between  the  father  and  son ;  and  that  the  former,  by  such 
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alleged  appointmeiit,  did,  through  the  instrumefifcalilj  of  the  power, 
seek  to. derive  a  material  benefit  to  himself,  and  to  relieve  his  estate 
from  payment  of  the  aforesaid  bond  debt. 

The  original  and  amended  petitions  prayed  that  the  rights  of  the 
petitioner,  under  the  articles  of  the  6th  of  June  1786,  might  be 
ascertained,  and  that  it  might  be  declared  that  the  deed  poll  of  the 
22nd  of  March  1822  did  not  operate  as  an  es^eeution  of  the  power 
contained  in  the  said  marriage  articles,  and  that  all  the  trust  funds 
went,  as  in  default  of  appointment,  in  eqnid  shares  between  the 
petitioner  and  R.  N.  Homer;  but  in  case  the  Court  should  be  of 
opinion  that  jn  form  the  power  had  been  exercised  under  the 
circumstances  aforesaid,  such  appointment  ought  to  be  declared 
to  be  fraudulent  and  void  as  against  the  petitioner ;  or  in  case  the 
Court  should  be  of  opinion  that  the  said  deed  poll  did  operate  in 
eqai^  as  a  good  execution  of  the  said  power  of  appointment,  the 
petitioner  should  be  declared  entitled  to  £1000  as  her  share  of 
the   trust  funds. 

The  respondent  Thomas  G«  £[nox,  who  claimed  the  interest  of 
the  pUdntiffii  in  the  original  cause,  by  his  answering  affidavit, 
submitted  that  any  just  demand  which  the  petitioner  might  have 
had  to  the  trust  fimds  had  been  satisfied  in  the  manner  recited 
in  the  deed  of  appointment;  that  the  matters  in  the  amended 
petition  contained  did  not  entitle  the  petitioner  to  the  relief  which 
she  sought,  and  did  not  afford  safficient  evidence  of  the  agreement 
alleged  to  have  been  entered  into  between  R.  P.  T.  Homer  and 
B.  N.  Honier,  with  reference  to  the  deed  of  appointment;  that 
he  was  wholly  ignorant  of  such  agreement  at  the  time,  and 
previously  to  the  execution  of  the  said  deeds  of  the  29th  of 
August  1825,  and  20th  of  April  1832,  or  at,  or  previously  to, 
the  advances  to  the  said  R.  N.  Homer,  or  either  of  them,  and 
that  his  right  should  be  deemed  that  of  a  purchaser  for  valuable 
consideration,  without  notice. 

No  evidence  was  given  on  the  part  of  the  petitioner,  and  the 
cause  was  now  heard  on  the  exceptions  to  the  Master's  report  in 
the  original  cause  and  on  the  cross  cause  petition  and  answering 
affidavit. 
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Mr.  F,  Fitzgerald^  Mr.  Deasy  and  Mr.  Drury^  for  the  peti- 
tioner  Anne  Mills. 

Mr.  Brewster  and  Mr.  Hartley^  for  the  respondents. 

The  following  cases  were  cited :  Jackson  v.  Jackson  (a) ;  Ash- 
ham  V.  Barker  (b)\  Langston  v.  Blackmore  (c) ;  Greene  v.  Puls- 
ford(d)\  Plunkettv.  Lewis  {e)\  Douglas  Y.Willes(f);  Thompson 
V.  Simpson  (g);  M*  Queen  v.  Farquhar{h)\  Hamilton  v.  Kir- 
wan  {i)\  Palmer  v.  Wheeler  {k);  Connolly  v.  M'Dermot(l)\ 
Daubeny  v.  Cockbum(m). 


The  Lord  Chancellor.* 
Judgment,  In  the  cause  of  Knox  v.  Horner ^  a  decree  was  pronounced  on 

the  19th  of  July  1848,  to  take  an  account  of  the  moneys  due  on 
two  mortgages  executed  in  the  years  1825  and  1832,  by  Richard 
Nugent  Horner,  for  £1500  and  £1000.  These  mortgages  were 
made  for  valuable  consideration.  The  premises  were  certain  lands 
at  Finglas,  held  under  the  see  of  Dublin,  a  house  on  Bachelor's- 
walk,  and  a  house  in  Suffolk-street.  The  decree  directed  an 
account  of  the  trust  funds  in  certain  articles  of  the  year  1786,  and 
an  inquiry  whether  any  part  of  them  had  come  to  the  hands  of 
the  trustees  of  the  settlement  executed  on  the  marrii^e  of  the 
defendant  Anne  Mills,  and  an  account  of  the  particulars  appointed 
to  Richard  Nugent  Homer  by  the  deed  of  the  22nd  of  March 
1822;  and  the  decree  was  to  be  without  prejudice  to  the  right  of 
Anne  Mills  to  file  a  cross  bill  to  impeach  the  appointment  made 
by  this  deed.  The  petitioner  Anne  Mills  accordingly  filed  her 
petition  to  impeach  the  appointment  made  to  his  son  Richard 
N.  Horner   by  Richard  Paul  Tyrrell  Homer,   under   the   power 


(a)  7  CI.  &  Fin.  997- 
(c)  Amb.  289. 
(e)  3  Hare,  316. 
(g)  1  Dr.  &  War.  459. 

(0  2  Jon.  &  Lat. 
(A)  2Ball&Beat.30. 


(6)  12  Beav.  499. 

(rf)  2  Beav.  70. 

(/)  7  Hare,  318. 

(A)  11  Ves.467. 
393;  S.  C,  8  Ir.  Eq.  Kep.  278. 

(/)  Beat.  601. 
(«)  1  Mer.  643. 


♦  The  Right  Hon.  F.  Blac&burne. 
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contained  in  the  deed  of  1786.  That  power  was  to  appoint  the 
trust  fund,  which  consisted  of  a  sum  of  £4000,  the  house  on  Ba- 
chelor*s-walk,  and  an  interest,  -then  of  inconsiderable  value,  in 
Finglas,  to  the  children  of  the  marriage.  This  fund  had  become 
vested  in  William  Grorman,  the  surviving  trustee  of  it.  He  had, 
in  1809,  lent  £800,  and  in  1822  £1000  of  this  fund  to  R.  P.  T. 
Homer,  on  mortgages  of  said  premises  in  Finglas,  in  which  ^.  P. 
T.  Homer  had  in  1807  acquired  an  enlarged  and  valuable  estate, 
and  he  had  invested  £1200  in  buying  the  interest  in  the  house 
in  Suffolk-street.  A  portion  of  the  trust  fund,  as  I  have  said, 
consisted  of  an  interest  in  a  small  part  of  the  premises  in  Finglas, 
of  which  the  father,  R.  P.  T.  Horner,  had  acquired  a  lease  from 
the  Archbishop  of  Dublin,  which  included  additional  lands,  of 
much  greater  value.  R.  P.  T.  Horner  had  issue  two  children, 
Richard  Nugent  and  Anne,  who  married  Francis  Mills  in  the 
year  1815.  Anne  Mills,  who  survived  her  husband,  by  her 
cross  petition  has  impeached  the  appointment  made  to  her  brother 
by  their  father,  R.  T.  P.  Homer,  as  a  fraud  on  the  power. 

That  this  appointment  did  not  give  more  to  Richard  Nugent 
Homer  than  his  father  had  a  right  to  appoint  to  him,  is  quite 
manifest.  There  was  £1000,  if  not  more,  of  the  trust  fund,  which 
he  either  did  not  appoint,  or  had  actually  appointed  to  Anne  Mills. 
The  objection  to  it  is  rested  on  another  and  different  ground  ;  that 
is,  that  the  father,  R.  P.  T.  Homer,  took  a  benefit  from  the  exe- 
cution of  the  power,  and  stipulated  and  obtained  for  his  wife,  not 
an  object  of  the  power,  an  annuity  for  her  life. 

It  is  too  well  settled  to  admit  of  argument,  that  a  party  entrusted 
with  such  a  power  as  this  could  not  execute  it  so  as  to  derive  a 
benefit  to  himself,  or  for  any  other  person  not  an  object  of  the 
power.  It  is  also  to  be  conceded,  that  a  purchaser,  with  notice  that 
the  estate  he  purchases  has  been  acquired  by  an  exercise  of  the 
power,  rendered  fraudulent  by  a  contract  for  and  acquisition  of 
such  a  benefit,  cannot  maintain  a  title  to  the  estate  against  the 
right  of  the  party  defrauded.  But  I  apprehend  that,  to  sustain  the 
impeachment  of  his  title,  the  facts  constituting  that  impeachment 
must  be  alleged  and  proved. 

VOL.  3.  40 
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The  plaintiff  accordingly  alleges  that  this  impeachment  is  sostainei 
by  the  deed  of  the  27th  of  March,  executed  immediately  after  the 
appointment  made  by  that  of  the-.22nd  of  March.  This  raises  the 
simple  question,  does  the  deed  show  and  prove  that  the  donee  of  the 
power  has  derived  for  himself  a  benefit  from  the  execution  of  the 
power — or  in  reference  to  the  facts  of  this  case,  has  R.  P.  T.  Homer 
given  nothing  for  what  he  has  got  ?  It  is  plain  he  has  given  some- 
thing ;  he  has  given  to  his  son  the  equity  of  redemption  in  the]Tin- 
glas  lands ;  it  is  not  asserted  to  have  been  of  no  value.  If,  in  fact,  it 
was  of  no  value,  or  of  a  value  so  inconsiderable  as,  when  compared 
with  the  stipulated  benefits  for  himself  and  his  wife,  to  be  inade- 
quate and  illusory,  surely  the  inadequacy  should  have  been  alleged 
and  proved.  In  the  absence  of  any  proof,  or  even  allegation  to  this 
effect,  we  find  that  the  contingent  provision  made  for  the  wife  of 
R.  P.  T.  Horner,  and  the  £200  provided  for  by  him,  are,  by  the  act 
of  the  donor  and  donee  of  the  power,  charged  on  a  fund  constituted 
of  the  separate  properties  of  each ;  and  it  is  impossible,  therefore, 
to  treat  them  as  benefits  derived  solely,  or  even  in  part>  from  the 
execution  of  the  power. 

I  have  no  reason  to  doubt,  nor  is  there  in  the  deed  any 
ground  on  which  a  purchaser  could  reasonably  have  doubted, 
the  fairness  of  the  transaction.  If  the  father,  of  his  own  means, 
gave  to  the  son  what  was  an  equivalent  for  any  benefit  he  re- 
ceived, the  transaction  is  beyond  the  reach  of  impeachment  Now 
I  cannot  collect  from  the  deed  that  he  did  not ;  andj^l  cannot  con- 
ceive a  more  dangerous  mode  of  dealing  with  the  rights  of  a  pur- 
chaser than  that  of  first  presuming  that  the  value  of  the  property 
given  to  the  son  was  an  inadequate  consideration  for  what  he  gave 
his  father,  and  then  visiting  the  purchaser  with  constructive  notice 
of  the  fact  so  presumed,  when  up  to  this  moment  its  inadequacy  is 
neither  alleged  nor  proved.  If  I  did  so,  I  am  sure  my  decision 
would  be  wholly  inconsistent  with  the  principles  laid  down  by  Lord 
Eldon  in  McQueen  v.  Farquhar{a),  and  by  Lord  Langdale,  in 
Green  v.  Pulsford  (b). 

I  now  come  to  the  exceptions  in  the  original  cause.  On  Mrs. 
(a)  11  Ves.  467.  (A)  2  Beav.  70. 
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MilFs  marriage  in  1815,  ber  father  and  brother  executed  a  bond 
ibr  £1000,  to  the  trustees  of  the  settlement,  and  this  sum  is  found 
to  have  been  afterwards  paid  to  the  trustees ;  but  the  Master  re- 
ports that  he  c^not  state  from  what  funds  R.  P.  T.  Horner,  who 
paid  it,  procured  the  said  sum,  no  sufficient  evidence  thereof  having  Judgment, 
been  laid  before  him.  The  plaintiff  had  excepted  to  this,  insisting  that 
the  £1000  was  part  of  the  trust  fund  created  by  the  deed  of  1786. 
The  object  of  the  controversy  on  this  subject  has  been,  on  the  part 
of  the  plaintiff,  to  show  that  £1000,  part  of  the  fund,  was  appointed 
to  Mrs.  Mills,  and  was  paid :  on  her  part,  to  show  that  there  was 
neither  an  appointment  of  this  sum  nor  payment  of  it  out  of  the 
trust  fund. 

There  is  no  doubt  that  when  the  original  cause  was  at  hearing, 
and  the  facts  not  so  fully  before  the  Court,  these  inquiries 
were  deemed  to  be  material.  In  my  opinion,  as  the  facts  are 
before  me,  they  are  utterly  immaterial.  The  bill  is  filed  to  raise 
two  mortgages  of  that  part  of  the  property  appointed  to  Ri- 
chard Nugent  Homer  by  the  execution  of  the  power  contained  in 
the  articles  of  1786.  If  this  appointment  is  valid,  Anne  Mills' 
right  is  to  the  residue  of  the  fund,  for  it  is  quite  a  mistake  to 
suppose  that  the  property  appointed  to  Richard  N.  Homer,  by  the 
deed  of  the  22nd  of  March  1822,  was  to  be  liable  to  p^  the  £1000. 
Whether  that  sum  was  appointed  or  not,  Richard  N.  Horner  took 
under  that  deed,  without  any  obligation  to  pay  it.  But  view  this 
part  of  the  case  in  any  aspect  in  which  it  can  be  placed,  the  utter 
immateriality  of  the  inquiry  and  exceptions  is  palpable : — first,  if 
the  effect  of  the  transactions  that  are  involved  in  such  obscurity 
be,  that  the  £1000  was  appointed  and  paid,  Mrs.  Mills  has  no 
cause  of  complaint  or  suit  against  any  one.  If  it  be  unappointed 
and  never  has  been  paid,  she  must  sue  the  trustee  for  her  share  of  it 
as  unappointed :  but  Knox  the  mortgagee  has  no  right  or  interest 
in  the  question  or  the  fund.  So  again,  if  in  fact  there  was  no 
appointment  of  the  £1000,  but  the  trust  fund  has  been  applied 
improperly  to  pay  the  debt  of  the  father  and  son,  she  has  her 
remedy,  but  the  mortgagee  has  nothing  to  do  with  that    So  put  the 
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facts  in  any  imaginable  view,  they  nerer  can  involve  or  concern  the 
mortgagee's  title  to  the  part  of  the  trust  property  well  appointed  to 
the  son.  I  therefore  say,  no  rule  on  the  exceptions,  as  the  same 
are  immaterial  in  reference  to  the  subject  matter  of  this  suit. 


Judgment. 


SMITH  V.  LORD  DUNGANNON. 

Nov.  8,  9,  16,  • 

26. 

A  testator  de-  Arthcr,  first  Viscount  Dungannon,  made  his  will,  bearing  date 

landsof  Q.,  in  ^^®  ^9^^  of  June  1770 — the  parts  of  which,  material  to  the  ques- 

S^nveST"^  tion  before  the  Court,  were  the  foUowing:— 

S^  "wf^'d^        "  ^  «^^®  *°^  ^®^^®®  *^^  ^^*^  *°^  ^^^^  *^  ^^^  ^^  ground,  held 
cewe,  to  sell  ju  fee-simple  from  the  city  of  Dublin,  situate,  lying  and  beiog  in 

the  said  lands,    Qaeen-street,  in  the   county  of  the  city  of  Dublin  aforesaid,  with 

aod    that    the   ^ 

money  arising  all  the  rights,  members  and  appurtenances  thereunto  belonging,  to 

from  the  sale, 

together  with  and  to  the  use  of  my  said  wife  Anne  Viscountess  of  Dungannon, 

profits  of  the  the    Right    Hon.    Harvey    Lord     Viscount     Mountnorris,     John 

til  the  samlT'  O'Neill,  of  Shane's  Castle,  in  the  county  of  Antrim,  Esq.,  Richard 
should  be  sold, 
should  be  con- 
sidered as  part  of  his  personal  estate,  and  should  be  applied  and  disposed  of  in  the 
same  manner  as  his  personal  estate.  He  gaye  his  personal  estate  to  trustees,  upon 
trust,  to  pay  his  funeral  debts  and  certain  legacies,  and,  in  the  next  place,  that  the 
yearly  amount  of  bis  personal  estate  thereby  directed  to  be  laid  out  in  the  purchase 
of  lands,  and  the  yearly  rents  and  profits  of  the  lands  which  should  be  purchased  with 
such  personal  estate,  or  any  part  thereof,  should  be  applied  for  the  pajrment  of  his 
debts  and  legacies,  until  the  same  should  be  paid  off  and  satisfied.  And  as  to  the 
residue  of  his  personal  estate,  upon  trust,  to  lay  out  the  same  in  purchasinglands 
of  inheritance  in  fee -simple,  to  b«  conveyed  and  assured  to  his  grandson  A  .T.  and 
his  heirs,  subject  to  a  charge  for  renewing  certain  chattel  leases,  and  he  directed  a 
term  for  years  to  be  created  of  such  purchased  lands  for  that  purpose  :  and  upon 
trust,  that  until  a  proper  purchase  could  be  had,  the  trust-money  should  be  laid  out 
at  interest,  and  be  applied  towards  discharging  the  purchase ;  and  he  directed  his 
trustees  to  renew  his  chattel  leases,  which  he  bequeathed  to  A.  T.  for  life.  The 
testator  died  in  1771,  and  from  that  to  1837,  A.  T.  continued  in  possession  of  the 
lands  of  Q.  and  the  chattel  leases.  Ytom  1820  to  1837  he  paid  large  sums  for 
renewal  fines. 

Held^  that  the  accumulation  of  the  rents  of  the  lands  of  Q.  was  to  cease  at  the 
end  of  a  year  from  the  testator's  death,  and  that  the  rents  from  that  period  to 
1820,  when  the  trust  to  raise  the  renewal  fines  arose,  belonged  to  A.  T. ;  but  that 
subsequently  to  1820,  the  rents  were  to  be  set  off  against  the  renewal  fines. 
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Jackson,  of  Coleraine,  in  the  county  of  Londondeiry,  Esq.,  the  said         1852. 
Edward  Brice  and  Rohert  Carson,  of  the  city  of  Dublin,  and  their 


SMITH 

heirs,  in  trust,  that  they  my  said  trustees,  and  the  survivors  or  ^ 

survivor  of  them,  and  the  heirs  of  such  survivor,  do  and  shall,  as  dunoannon 
soon  as  conveniently  may  be  after  my  decease,  sell  and  dispose  of  statement. 
the  said  lots  of  ground ;  and  it  is  my  will  and  mind  that  the  money 
arising  from  such  sale,  together  with  the  rents  and  profits  arising 
out  of  said  lots  of  ground  until  the  same  shall  be  sold,  shaU  be 
considered  as  part  of  my  personal  estate,  and  shall  be  applied  and 
disposed  of  by  my  said  wife  and  the  said  Harvey  Lord  Viscount 
Mountnorris,  John  O'Neill,  Richard  Jackson,  Edward  Brice,  Ro- 
bert Carson,  and  the  survivors  or  survivor  of  them,  and  the  heirs 
of  such  survivor,  in  the  same  manner  as  my  personal  estate  and 
the  rents  and  profits  of  my  leasehold  interests  in  the  counties  of 
Down  and  Antrim  are  hereinafter  directed  to  be  applied  and 
disposed  of.'* 

The  testator  then  bequeathed  Island  Magee  and  other  leasehold 
estates  in  the  counties  of  Down  and  Antrim  to  his  said  trustees,  in 
trust,  to  pay  an  annuity  of  £300  a-year  to  his  wife  for  her  life,  and 
subject  thereto  to  pay  certain  sums  towards  the  maintenance  and 
education  of  Arthur  Trevor,  his  grandson,  until  he  should  attain 
the  age  of  twenty-one  years : — ''  And  from  and  after  my  said  grand- 
son shall  attain  the  age  of  twenty-one  years,  subject  to  my  debts, 
the  said  annuities  and  my  said  legacies,  in  trust,  to  permit  my  said 
grandson  Arthur  Trevor  and  his  assigns  to  take  the  profits  for  and 
during  the  term  of  his  natural  life,"  and  after  his  decease,  upon 
certain  trusts  not  material  to  the  present  report.*   « 

The  will  then  proceeded  thus : — *'  I  give  and  .bequeath  all  my 
personal  estate  whatsoever  (except  my  leasehdd  interests  for  years, 
household  furniture,  plate  and  jewels)  unto  [the  said  trustees]  upon 
trust,  that  they  or  the  person  and  persons  who  shall  succeed  such  of 
them  as  may^  happen  to  die,  do  and  shall  sell  and  turn  into  money 
all  such  parts  thereof  as  shall  not  at  my  death  be  in  ready  money 
or  real  securities;  and  out  of  my  personal  estate  so  given  and 
bequeathed  to  them,  in  the  first  place,  to  discharge  all  my  funeral 
expenses  and  all  my  just  debts,  including  the  sum  of  £2000,  which 
(a)  See  Kerr  t.  Lord  Dungannon  (4  Ir.  Eq.  Bep.  343.) 
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'  18<52.        is  payable  to  the  said  Earl  of  Moroiogton,  being  part  of  the  portion 
N ^ — ^      of  mj  said  daughter  Anne  Countess  of  Momington,  in  exoneratioD 

SMITH 

^  of  my  settled  estate  charged  therewith,  and  in  the  next  place  to  pay 

DUNGANNON  thcreoot  the  sum  of  £1000  to  my  said  wife;  and  I  will  that  the 
Statement.  J^^^ly  amount  of  my  personal  estate  hereby  directed  to  be  lifidd  out 
in  the  purchase  of  lands,  and  the  yearly  rents  and  profits  of  the 
lands  which  shall  be  purchased  with  such  personal  estate,  or  any 
part  thereof,  and  also  (after  payment  of  the  said  yearly  sum  of  £300 
to  my  wife,  and  the  yearly  sum  of  £200  hereinafter  bequeathed  in 
trust  for  the  use  of  my  said  daughter  Penelope  Prudence)  the  rents, 
issi^es  and  profits  of  my  said  chattel  leases,  be  applied  for  the  pay- 
ment of  my  debts  and  legacies  until  the  same  be  fully  paid  off  and 
satisfied;  and  as  to  the  residue  of  my  personal  estate,  except  as 
before  excepted,  upon  trust,  to  lay  out  the  same  in  purchasing  lands 
of  inheritance  in  fee-simple,  to  be  conveyed  and  assured  to  my  said 
grandson  Arthur  Trevor,  his  heirs  and  assigns  for  ever,  subject, 
nevertheless,  to  the  charge  hereinafter  laid  thereupon  for  renewing 
my  chattel  leases ;  and  for  that  purpose  I  direct  a  term  for  years  to 
be  created  of  such  purchased  lands :  and  upon  further  trust  that, 
until  a  proper  purchase  can  be  had,  it  is  my  will  that  such  trust- 
money  as  shall  irom  time  to  time  remain  in  the  hands  of  the  trustees 
under  this  my  will,  shall  be  laid  out  at  interest  upon  Government 
securities,  dnd  that  the  interest  arising  thereby  shall  be  applied 
towards  discharging  of  the  purchase-money  of  the  lands  herein- 
before directed  to  be  purchased.  .  .  .  And  my  will  and 
mind  is,  that  the  rents  and  profits  of  the  lands  to  be  purchased  as 
aforesaid,  until  the  same  shall  be  settled  pursuant  to  this  my  will, 
shall  go  and  belong  to  the  person  or  persons  who  for  the  time  being 
would  be  entitled  to  the  lands  hereby  directed  to  be  purchased,  in 
case  the  same  were  purchased  and  settled  as  aforesaid." 

'^  Provided  also,  and  my  further  will  and  mind  is,  that  [the  said 
trustees]  shall  have  power  from  time  to  time,  at  his  or  their  discre- 
tion, to  enter  into  agreements  for  acquiring  renewals  of  all  or  any 
of  my  leases  for  years,  or  for  acquiring  any  further  interest  or  estate 
in  all  or  any  of  the  lands,  tenements  or  hereditaments  therein  re- 
spectively comprised,  or  of  or  in  any  part  or  parts  thereof,  and 
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to  carry  such  agreemeDts   into  execution;  and  to  raise  and  pay        1852« 

such  fines  as  shall  he  requisite  for  acquiring  such  renewals,  or  such     > ^^HIl/ 

further  interests  or  estates,  out  of  the  money  hereinbefore  directed 
to  be  laid  out  in  purchasing  lands  of  inheritance  in  feersimple,  in  dungannon 
case  the  same  shall  not  have  been  theretofore  so  laid  out;  other«-  statement. 
wise  such  fines  shall  be  raised  and  paid  out  of  the  rents  and  profits 
of  the  lands  so  to  be  purchased,  or  by  sale  or  mortgage  of  a  compe- 
tent part  thereof;  such  renewals,  and  further  interests  and  estates  to 
be  taken  in  the  names  of  [the  said  trustees],  upon  such  and  the  like 
trusts,  and  the  like  intents  and  purposes  as  are  hereinbefore  men- 
tioned and  directed,  concerning  my  leasehold  interests  for  years.*' 
Arthur,  first  Viscount  Dungannon,  died  in  1771,  and  on  his 
death,  his  grandson  Arthur  Trevor  succeeded  to  the  title.  He  at- 
tained age  in  1784,  and  went  into  possession  of  the  leasehold  estates 
which  had  been  bequeathed  to  him  for  life,  and  of  the  Queen-street  . 
premises,  and  continued  in  possession  of  them  until  December  18d7» 
when  he  died.  Until  the  year  1817>  the  leases  were  renewed,  and 
the  renewal  fines  paid  by  the  trustees  of  the  will  of  the  first  Lord 
Dungannon ;  after  that  period  (from  1820),  the  leases  were  renewed, 
and  the  renewal  fines  were  paid  by  the  second  Lord  Dungannon. 

The  bill  in  this  cause  was,  filed  in  1841,  by  the  personal  repre^ 
sentjitives  of  two  of  the  next-of-kin  of  the  testator,  charging  that 
the  limitations  of  the  leasehold  premises  bequeathed  by  the  will, 
after  the  life  interest  therein  given  to  Arthur  Trevor,  were  void  for 
remoteness,  and  that  the  leaseholds  became,  after  the  death  of  Arthur 
TreVor,  distributable  amongst  the  next-of-kin  of  the  testator ;  and 
that  the  plaintifis,  as  personal  representatives  of  the  testator's  two 
daughters,  were  entitled  to  two-thirds  thereof,  and  it  prayed  relief 
accordingly.  The  defendant  Lord  Dungannon  demurred  to  the  bill. 
The  demurrer  was  overruled  by  Sir  Michael  O'Loghlen  (a),  and  the 
House  of  Lords,  on  appeal,  affirmed  his  decision  {b).  By  a  decree 
of  this  Court,  pronounced  on  the  23rd  of  February  1849,  it  was  de- 
clared that  the  limitations  of  the  chattel  and  leasehold  interests,  and 
terms  for  years,  mentioned  in  the  will  of  the  first  Lord  Dungannon, 
and  limited  to  take  effect  after  the  death  of  the  testator's  grandson, 
the  second  Lord  Dungannon,  were  void;  and  it  was  declared 
(a)  See  4  Ir.  Eq.  Rep.  358,  n.  (6)  12  CL  &  Fin.  546. 
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1852.         that  all  the  residue  of  the  said  terms  of  years  and  leasehold  interests 
Chancery, 
^— 'N remaining  unexpired  at  the  death  of  the  second  Lord  Dungannon, 

SAftlTH 

^^  and  all  renewals  thereof,  were  a  portion  of  the  undisposed  per- 

DUNGANNON  gonftl  estate  of  the  testator,  the  first  Lord  Dungannon,  and  that  the 
Statement,  beneficial  interest  therein  became  vested  in  the  next-of-kin  of  the 
testator,  and  was  distributable  as  a  portion  of  his  personal  estate ; 
and  that  the  plaintifis,  as  representing  Anne  Countess  of  Morning- 
ton,  and  Penelope  Prudence  Leslie,  were  entitled  to  two  third  parts, 
and  that  the  defendiants,  John  Earl  of  Clare,  and  the  Uon.<  Robert 
Henrj  Clive,  trustees  of  Arthur  Lord  Dungannon,  the  third  and 
present  Lord,  were  entitled  to  the  remaining  one-third ;  and  it  was 
referred  to  the  Master  to  take  an  account  of  all  fines,  purchase 
moneys,  and  all  reasonable  and  fair  costs  and  expenses  incurred 
by  the  second  Lord  Dungannon,  or  by  the  executors  or  trustees  of 
his  will,  or  by  the  present  Lord  Dungannon,  or  any  trustee  for 
either  of  them,  in  obtaining  renewals  of  the  said  leases. 

The  Master,  by  his  report,  dated  the  I7th  of  July  1852,  found 
that  £4061.  10s.  9^d.  had  been  paid  by  the  second  Lord  Dungannon 
in  his  lifetime,  in  obtaining  renewals,  and  deeds  of  covenant  for  re- 
newals, of  the  leasehold  interesu.  That  the, defendants,  John  Earl  of 
Clare  and  the  Hon.  Robert  Henry  Clive,  as  trustees  of  the  will  of 
the  second  Lord  Dungannon,  were  entitled  to  compound  interest  on 
the  sums  so  paid,  from  the  date  of  the  several  payments  to  the  day  of 
the  decease  of  the  second  Lord  Dungannon,  which,  together  with  a 
further  sum  advanced  by  the  said  trustees,  and  certain  costs,  amounted 
to  £13,729*  9s.  2d.  But  he  found  that  the  second  Lord  Dungannon 
entered  into  receipt  of  the  rents  and  fines  of  the  Queen-street  pre- 
mises, and  that  the  defendants,  the  Earl  of  Clare  and  the  Hon. 
R.  H.  Clive,  or  the  present  Lord  Dungannon,  since  the  death  of 
the  second  Lord,  had  continued  in  such  possession ;  and  that  said 
premises  yielded  a  yearly  profit-rent,  after  payment  of  the  head-rent, 
of  £44.  8s.  lid.,  and  that  same,  with  the  several  Tenewal  fines  and 
compound  interest  at  the  rate  of  £5  per  cent.,  up  to  the  24th  day  of 
June  1841,  the  day  on  which  the  said  defendants.  Lord  Clare  and 
the  Hon.  R.  H.  Clive,  paid  for  the  last  renewal  obtained  of  the 
leasehold  interest,  amounted  to  the  sum  of  £26,567.  Is.  lOd.,  which 
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was  applicable  under  the  will  of  the  first  Lord  DuDgannon,  in  ob-        1852. 
taining  renewals  of  the  leasehold  interests ;  and  he  found  that  the     ^ — y^-/ 

SMITH 

rent  of  £44.  8s.  1  Id.  was  the  proper  fond  out  of  which  the  fines  and  ^^ 

other  expenses  of  obtaining  renewals  of  the  said  leasehold  interests  duwoanwon 
ought  to  have  been  paid ;  and  inasmach  as  said  fund  was  received     statemeiu. 
by  the  second  Lord  Dungaunon,  and  his  executors  since  his  decease, 
he  found  that  there  was  not  any  sum  due  or  payable  to  the  said  exe- 
cutors on  account  of  the  fines  and  other  expenses  of  obtaining  said 
renewals. 

The  Hon.  R.  H.  Clive,  the  surviving  trustee  and  executor  of  the 
second  Lord  Dungannon,  excepted  to  the  report,  that  the  Master 
ought  to  have  found,  that  according  to  the  true  construction  of  the 
will  of  the  first  Lord  Dungannon^  the  said  sum  of  £26,567*  Is.  lOd., 
or  any  part  thereof,  was  not  applicable  to  the  obtaining  renewals  of 
the  leasehold  interests ;  and  that  he  ought  not  to  have  found  that  the 
rent  of  £44.  8s.  lid.,  or  any  part  thereof,  was  the  proper  fund  out  , 

of  wbich  the  said  fines  and  other  expenses  ought  to  have  been  paid. 


Mr.  Brewster,  Mr.  Hartley,  Mr.  Hayes  and  Mr.  Barlow,  in 
support  of  the  exceptions. 

They  contended  that  the  trust  for  accumulation  of  the  rents  of 
the  Queen-street  premises  expired  at  the  end  of  a  year  from  the 
testator's  death.  From  that  period,  the  second  Lord  Dungannon 
was  entitled  to  the  rents  of  the  Queen-street  premises,  if  unsold, 
or  to  the  interest  of  the  purchase-money,  if  sold,  until  new  lands 
were  purchased,  subject  to  have  the  renewal  fines  raised  out  of 
the  corpus  of  the  estate,  or  the  principal  of  the  money,  but  not 
out  of  the  rents  and  profits.  Apart  from  the  direction  in  the  will, 
there  was  no  obligation  on  him  to  pay  the  renewal  fines :  Sitwell 
V.  Bernard  (a) ;  Tayhr  v.  Clark  (ft) ;  Dimes  v.  ScoU  (c) ;  Viekers 
V.  ScoU{d)i  Adderly  v.  Clavering  {e)\  Vemey  v.  Verney(f); 
NighHngale  v.  Lau^on{g)i    Jones  v.  Jones  {h)\   Killington  v. 


(a)6Ve8.520.     . 
(c)  4  Boss.  Id5. 
(e)  2  Br.  C.  C.  658. 
(g)  1  Br.  C.  C.  440. 
VOL.    3. 


(6)  1  Hare,  161. 
(d)  3M.&K.500. 
(/)  1  Ves.  428. 
(A)  5  Hare,  440. 
41 
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1852.         Gray  (a)  ;  Walker  v.  Shore  {b) ;  Gibson  v.  BoU  (c)  ;  Noel  v.  Lord 
^ — -v— ^     Henley  (rf)  ;  Pearson  v.  Xait«  («)  ;    Angerstein  v.  Martin  {/)  ; 

SMITH 

^^^  iStotf  V.  HoUingworth  {g) ;  ffemt  v.  Morris  (h), 

DUNGANNON 

Argument.  Serjeant  Christian^  Mr.  Francis  A.  Fitzgerald  and  Mr.  7%oina# 

i?.  Henn,  for  the  report,  argued,  that  there  was  an  express  and  cod- 
tinning  trust  for  payment  of  the  renewal  fines  out  of  the  Queen- 
street  premises ;  that  the  second  Lord  Dungannon,  by  going  into 
possession  of  them,  had  put  himself  in  the  position  of  a  trustee, 
and  was  bound  to  discharge  the  trust  in  the  most  beneQcial  man- 
ner to  the  cestuis  que  trusty  viz.,  out  of  the  accruing  rents  of  the 
lands:  Mortimer  ▼.  Watts (i);  Mountfort  v.  Cadogan{h). 

The  Lord  Chancellor.* 
Nov,  26.  This  comes  before  me  on  exceptions  to  Master  Brooke's  report ; 

they  arise  on  the  construction  and  effect  of  the  will  of  Lord  Dqn- 
gannon,  made  in  the  year  1770.  The  testator  had  two  houses  in 
Queen-street,  which  he  held  in  fee,  and  had  leasehold  estates  in  the 
lands  called  Island  Magee,  and  other  lands  held  under  bishops' 
leases.  These  leaseholds  he  limited  to  Arthur  Trevor,  the  late 
Lord  Dungannon,  for  life.  The  claim  of  hb  executors  for  the  sums 
paid  by  him  as  tenant  for  life  of  the  lands  of  Island  Magee,  in  order 
to  procure  renewals  of  them,  has  given  rise  to  a  counter-claim, 
amounting  in  substance  to  this :  that  he  had  previously  enjoyed, 
for  above  sixty  years,  the  rents  of  those  Queen-street  premises,  which 
if  accumulated  with  compound  interest  would,  as  the  report  finds^ 
have  greatly  exceeded  the  executors'  demand  for  the  renewal  fines. 
There  is  no  difficulty  in  ascertaining  the  testator's  intention,  to 
this  extent,  that  he  meant  to  have  the  leasehold  interests  extended 
and  renewed ;  and.it  is  plain  that  his  personal  ^tate,  now  represented 

(a)  2  St.  &  H.  396.  (6)  19  Ves.  392. 

(c)  7  Yes.  89.  (d)  Dan.  382. 

(e)  17  Vee.  101.  (/)  Tor.  &  Buss.  232. 

(^)1  Mad.  161.  (A)  Tor.  &  Robs.  241. 

<0  14  Beay.  616.  (*)  17  Vee.  485 ;  19  Vee.  485. 

*  The  Bight  Hon.  Fbancis  Blackbitbnb. 
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by  the  Queen-street  estate,  was  the  fund  that  he  provided  for  that'       1852. 
purpose.  V— ^^^^'> 

I  shall  now  state  the  provisions  of  the  will  on  this  subject.  He 
gives  his  personal  estate  to  trustees,  to  be  converted  by  them  into  dunoarron 
money,  to  pay  his  funeral  expenses  and  debts,  and  the  residue  to  be  Judgment, 
laid  out  in  purchasing  lands  of  inheritance,  to  be  conveyed  to  his 
grandson,  Arthur  Trevor,  and  his  heirs  for  ever,  subject  to  the 
charge  thereinafter  laid  thereupon  for  renewing  his  chattel  leades. 
For  that  purpose,  he  directs  a  term  for  years  to  be  created  of  the 
purchased  lands,  and  until  a  purchase  should  be  had,  that  the  trust 
money  should  be  laid  out  at  interest  on  Government  security,  and  * 

the  interest  arising  thereby  applied  towards  the  discharge  of  the 
purchase- money. 

By  a  previous  clause  he  had  devised  to  the  trustees  the  lots  in 
Queen-street,  to  sell,  as  soon  as  conveniently  might  be,  after  his 
decease ;  the  money  arising  by  the  sale,  with  the  rents  and  profits 
until  sold,  to  be  considered  as  part  of  his  personal  estate.  These  lots 
of  ground  in  Queen-street  never  have  been  sold ;  they  were  enjoyed 
by  Arthur  Trevor,  afterwards  Lord  Dungannon,  from  his  grand- 
father's death  in  1771  until  the  year  1837,  when  he  himself  died. 
The  direction  to  the  trustees  to  obtain  renewals  of  his  leasehold 
lands  is  contained  in  a  subsequent  clause,  which  directs  the  trustees 
to  raise  and  pay  such  fines  as  shall  be  required  for  obtaining  the 
renewals,  out  of  the  money  thereinbefore  directed  to  be  laid  out  in  the 
purchase  of  lands  of  inheritance,  in  case  the  same  shall  not  have 
been  theretofore  so  laid  out ;  otherwise  such  fines  to  be  raised  and 
paid  out  of  the  rents  and  profits  of  the  lands  so  to  be  purchased,  or 
by  a  sale  or  mortgage  of  a  competent  part  thereof. 

The  first  of  the  clauses  I  have  mentioned,  it  is  observable, 
contains  an  express  tr\ist  for  the  accumulation  of  the  residue  of  the 
personal  estate,  until  a  proper  purchase  could  be  had ;  and  a  distinct 
devise  of  them,  when  purchased,  to  the  testator's  grandson,  in  fee, 
subject  to  a  charge  to  be  efiTectuated  by  a  trust  term  for  raising  the 
fines  for  renewals,  out  of  the  rents  and  profits,  or  by  a  sale  or 
mortgage  of  a  competent  part  thereof.  How  then,  consistently  with 
the  devise  in  fee  to  Arthur  Trevor,  are  we  to  deal  with  a  trust 
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1862.        for  accumulation  until  lands  could  be  purchased?    How  long  is  the 
Chancery,  . 

< , '     accumulation  to  go  on?    No  time  b  fixed  for  the  purchase;  none 

SMITH 

^^  may  be  had  for  two,  <m*  for  ten,  or  for  twenty  years.    Is  the  enjoy- 

duuqannon  ment  of  the  estate  by  the  devisee  to  be  postponed,  and  postponed 
Judgment,  indefinitely  ?  These  are  the  questions  and  difficulties  which  called 
for  an  arbitrary  rule,  and  gave  rise  to  the  decision  in  Sitwell  v. 
Bernard^  now  a  governing  case  of  the  highest  authority,  and  which, 
in  the  very  late  case  of  Macpherson  v.  Matpherson  (a),  in  the 
House  of  Lords,  has  been  so  treated  by  Lord  St.  Leonards.  There 
the  residue  of  personal  estate  was  directed  to  be  laid  out  in  lands, 
•  to  be  settled,  the  interest  to  accumulate,  and  be  laid  out  in  lands, 

in  like  manner  as  the  residue  of  the  personal  estate.  The  lands 
to  be  purchased  were  to  be  limited  to  the  testator's  son  in  strict 
settlement.  The  personal  estate  was  of  very  large  amount,  and 
required  a  bng  time  to  collect  and  make  it  available,  and  the 
question  was,  whether  the  accumulation  was  to  go  on  from  year 
to  year  indefinitely,  so  as  to  defer  any  enjoyment  of  the  interest  of 
the  fund  until  it  was  realised  and  estates  purchased.  The  present 
and  that  case  are  in  their  circumstances  so  similar  that  every  obser- 
vation made  by  Lord  Eldon,  and  the  rule  which  he  applied  and 
acted  on,  must  decide  that  before  me.  That  rule  was,  to  stop  the 
accumulation  at  the  end  of  a  year,  computed  from  the  testator's 
death,  that  being  the  time  at  which  it  is  presumed  the  personal  estate 
may  be  collected.  After  speaking  of  the  difficulty  of  calling  in  the 
assets.  Lord  Eldon  says : — ''  In  this  view  of  the  case  a  very  con- 
siderable question  arises  in  the  construction  of  the  will,  addressed  to 
the  discretion  of  the  Court.  The  first  consideration  with  reference 
to  that  is,  how  far  the  Court  has  in  other  cases  construed  instru- 
ments somewhat  similar  in  their  terms ;  and  in  effisct  how  far  the 
Court  has  assumed  such  a  discretion,  as  enabling  them  on  the  whole 
to  make  a  useful  and  wholesome  construction  of  such  a  will,  between 
particular  interests  and  those  entitled  to  the  bulk  of  the  property.** 
'  Then,  commenting  on  the  case  of  Hutchinsoft  v.  Mornington^  he 

says : — "That  case  is  a  strong  authority  to  show  the  length  the  Court 
will  go,  on  general  grounds  of  convenience,  in  the  construction  of  a 

(a)  16Jiir.847. 
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will  indicatiiig  a  purpose  which  it  is  almost  impossible  to  execute        1 652. 

Chancery. 
consistently  with  the  other  purpose,  that  the  party  in  whose  behalf  it     ^ ^ ' 

SMITH 

is  to  be  executed  shall  beneficially  enjoy  the  interest  intended  by  the  ^^ 

testator.**    These  words  apply  most  directly  to  the  case  before  me,  duhoannok 
K  it  is  clear,  on  the  one  hand,  that  the  fund  was  intended  to  ac-     judgment, 
cumulate  until  its  investment  in  land,  it  is  clear,  on  the  other,  that 
when  purchased,  the  land  was  to  be  conveyed  to  Arthur  Trevor, 
and  beneficially  enjoyed  by  him. 

The  language  of  Lord  Eldon,  in  Angersiein  v.  Martin  (a),  is  also 
very  applicable.  Lord  Eldon  stated  that  ''  the  plaintifi^  was  clearly 
entitled  to  the  rents  of  the  testator's  real  estates  from  the  time  of  his 
death,  and  that  if  the  trustees,  in  the  course  of  the  year  after  the 
death  of  the  testator,  laid  out  the  whole  of  the  personal  estate  in 
the  purchase  of  lands,  it  would  be  extremely  difficult  to  say  that 
the  plaintiff  would  not  be  entitled  to  the  rents  of  the  lands  from 
the  time  of  the  purchase."  His  Lordship  observed,  that  the  pro- 
viso enabling  the  trustees  to  lay  out  the  money  in  the  stocks,  or 
upon  real  security,  authorised  them  to  continue  it  upon  existing 
mortgages;  and  he  then  proceeded  thus: — *'I  take  the  cases  of 
SUwell  V.  Bemardy  EtUwisle  v.  Markland  {b)^  and  Siott  v. 
Bruere  (c),  not  only  not  to  govern  this  case,  but  to  be  directly  the 
converse  of.it.  In  all  those  cases  an  accumulation  was  directed, 
and  the  intention  was,  that  the  intermediate  rents  and  profits, 
till  the  purchase  was  made,  should  form  part  of  the  moneys 
to  be  laid  out:  no  person  was  to  take  any  interest  until  the 
trust  with  respect  to  the  purchase  was  completed,  and  those  trusts 
could  not  be  completed  till  the  intermediate  profits  were  laid 
out.  The  question  was,  what  was  the  Court  to  do,  where  the 
testator  directed  the  interest  to  accumulate,  and  be  laid  out  with 
the  principal:  and  the  Court  held  that  the  direction  for  the  ac- 
cumulation should  only  operate  for  one  year;  and  that  although 
the  principal  remained  as  personalty,  it  should,  at  the  end  of  the 
year,  be  considered  as  converted,  and  the  beneficial  enjoyment 
should  be  the  same  as  if  the  conversion  had  been  made.  That 
decision  appears  to  me  to  have  been  right.'' 

(a)  1  Turn.  &  Buss.  239.  (6)  6  Yes.  528. 

(c)  6  Ves.  529. 


Digitized  by 


Google 


326  CHANCERY  REPORTS. 

1852.  According  to  these  decisions,  and  the  language  of  Lord  Eldon, 

.    Chancery, 
' , '     it  IS  mj  duty  so  to  construe  this  will  as  to  have  due  regard  and 

SMITH 

^^  give  effect  to  the  particular  purpose — that  is,  the   direction  for 

DUNGANN02V  accumulatiou,  and  to  secure  the  beneficial  enjoyment  of  the  pro- 
Judgment,  p^Tty  by  Arthur  Trevor.  This  can  only,  according  to  the  author- 
ities, be  done  by  confining  the  operation'  of  the  clause  for  accu- 
mulation to  one  year  from  the  testator's  death ;  at  the  end  of 
that  year,  I  must  treat  the  property  as  belonging  in  title  and 
possession  to  Arthur  Trevor,  subject,  however,  to  the  trust  for 
th6  payment  of  the  renewal  fines,  which  the  testator  has  directed 
to  be  effected  by  a  term  for  years  limited  to  trustees.  Suppose 
then  this  Court  were  called  on  to  have  a  deed  executed  for  the 
purpose,  it  is  obvious  that  it  would  order  the  lands  purchas^ 
by  the  trustees  to  be  limited  to  other  trustees  for  a  term,  in  trust, 
out  of  the  rents  and  profits,  or  by  sale  or  mortgage,  to  raise  the 
sums  from  time  to  time  required  to  pay  the  fines ;  and  in  the  mean- 
time, and  subject  thereto,  to  the  use  of  Arthur  Trevor  in  fee. 

If  this  be,  as  I  think  it  is,  clear,  can  the  report  of  the  Master 
be  right  in  the  principle  on  which  he  has  acted?  That  prin- 
ciple is,  that  the  rents  of  these  houses  having  been  actually  en- 
joyed by  Arthur  Trevor,  the  late  Lord  Dungannon,  who  was 
tenant  for  life  of  the  leaseholds,  and  paid  renewal  fines,  to  the 
amount  of  £12,000,  he  was  bound  to  give  a  countervailing  and  ^ual 
credit  for  as  mueh,  out  of  a  sum  composed  of  the  accumulated 
rents  of  the  Queen-street  premises,  and  compound  interest  from 
1771  to  the  year  1837.  There  can  be  no  doubt  that  his  repre- 
sentatives are  justly  chargeable  with  those  rents  and  interest,  com- 
puted from  the  year  1820,  when  the  first  renewal  fines  were  paid ; 
for  at  and  from  that  time,  those  fines  were  a  charge  on  the 
Queen-street  premises,  and  raiseable  out  of  rents  and  prolitfl,  or 
by  a  mortgage  or  sale  of  them  for  a  term.  This  would' have 
been  the  exact  state  of  the  rights  of  the  parties;  but  I  cannot 
see  on  what  ground  it  is  contended  that  the  by-gone  rents,  re- 
ceived by  Arthur  Trevor,  as  the  absolute  owner  of  the  estate, 
could  be  contended  to  have  been  applicable  to  pay  renewal  fines 
not  due,  deraandable  or  payable.  There  is  no  case  of  default 
made,  by  reason  of  any  omission  to  obtain  an  extended  term  of 
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the  iQlajid  Magee  lease,  and  regular  renewals  of  the  others ;  on         1 852. 

.        .       1  .  Chancery. 

the   contraiy,  this  case   stood   over,   to   inquire   how   the  matter     v—^^ — ^ 

SMITH 

Stands,  and  it  is  ascertained  that  the  fines  for  the  bishops'  leases  ^^ 

were  duly  paid,  and  that  a  lease  of  Island  Magee  could  not  have  dungannon 
been  obtained  sooner  than  1820.  The  principle,  therefore,  on  judgment, 
which  this  part  of  the  report  is  made,  is  at  direct  variance  with 
the  authorities  which  decide  that  the  accumulation  should  end,  and 
Arthur  Trevor's  beneficial  enjoyment  begin,  at  the  end  of  a  year 
from  the  testator's  death.  If  the  report  be  right,  the  trust  for 
accumulation  was  to  continue  for  an  indefinite  time,  ArtAur  Trevor 
remaining  liable,  whenever  the  fines  became  payable,  to  account, 
with  compound  interest,  for  all  the  rents  antecedently  received  by 
him,  as  far  as  required  to  provide  for  their  payment.  This  is  a 
view  of  the  case  I  cannot  accede  to;  it  is,  as  I  have  said,  a  con- 
travention of  the  principle  that  insured  to  him  the  beneficial  enjoy- 
ment of  the  estate,  and  is  a  state  of  things  which  a  due  ex- 
ecution of  the  trusts  of  the  will  never  could  have  warranted. 
The  Master  must  review  his  report,,  on  the  assumption  that  the 
year  1820  was  the  time  when  this  trust  should  have  been  executed. 

Let  the  report  be  referred  back  to  the  Master,  and  let  the  Order. 
said  Master  rectify  his  report;  and  for  that  purpose  de- 
clare that  Arthur,  the  second  Lord  Dungannon,  or  his 
trustees,  are  not  to  be  charged  in  account  with  any  sum 
received  by  them,  or  on  their  behalf,  as  to  and  for  the 
rents  and  profits  of  the  Queen-street  premises,  in  the 
said  report  mentioned,  which  accrued  due  previous  to  the 
31st  day  of  May  1820,  when  the  renewal,  bearing  date 
the  last  mentioned  day,  and  the  deed  of  conveyance,  was 
'  -^executed ;  and  refer  it  to  the  Master  to  ascertain  the 
^  value  of  the  Queen-street  premises,  on  the  said  31st  day 
of  May  1820,  and  let  him  deduct  the  sum  so  to  be  found 
for-  such  value  from  the  sum  then  paid  for  such  renewal 
and  deed  of  conveyance ;  and  let  the  Master  calculate  com- 
pound interest  upon  such  balance  only  from  that  period 
until  the  death  of  the  said  Lord  Dungannon ;  and  let  him 
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SUITH 

V. 

DUNOANNON 

Order. 


also,  in  like  manner,  calculate  compound  interest  upon  die 
said  sums  from  that  period,  and  also  upon  the  sum  of 
£1392.  6s.  2d.,  in  the  said  report  mentioned  to  have  been 
paid  for  the  renewal  of  the  24th  of  June  1841«  from  thence 
up  to  the  making  of  his  report. 

Reg.  Lib.  Gen.  7,/.  266. 


Abr.  10, 11, 
15. 

The  interest 
dneatihetime 
ofafond  settled 
to  the  separate 
use  of  a  married 
woman,  with  a 
clause  against 
anticipation, 
charged  with 
the  amonnt  of 
a  promissoiy 
note   indorsed 
by  her. 

Bnt  sembU, 
interest  which 
accmed  due 
after  the  date 
of  the  promis- 
soiy  note  could 
not  be  charged 
with  it. 

Costs  refused 
when  the  bill 
was  drawn  at 
unnecessary 
length. 


FITZGIBBON  v.  BLAKE. 

By  a  marriage  settlement  bearing  date  the  21st  of  December  1846, 
and  executed  on  the  marriage  of  Anne  Gildea  and  Xaverius  Blake, 
certain  funds,  the  property  of  Anne  Gildea,  were  vested  in  trustees, 
upon  trust  to  pay  the  interest,  dividends  and  annual  produce  to 
such  person  or  persons  as  said  Anne  should  from  time  to  time, 
notwithstanding  her  coverture,  appoint,  but  not  so  as  to  dispose  of 
same  by  anticipation ;  and  in  default  of  such  appointment,  into  her 
own  hands,  for  her  sole  and  separate  use,  independently  and  exclu- 
sively of  said  Xaverius  Blake,  and  without  being  in  any  way  subject 
or  liable  to  his  debts,  control  or  engagements ;  and  it  was  thereby 
provided  that  the  receipts  of  said  Anne  Gildea,  after  said  interest 
and  dividends  should  become  due,  and  the  receipt  of  no  other 
person,  should  be  good  and  sufficient  discharges  for  the  same. 

On  the  19th  of  February  1849,  Anne  Gildea,  otherwise  Blake, 
indorsed  a  promissory  note  for  £72.  13s.,  made  by  James  Knox 
Gildea,  one  of  her  trustees,  to  the  plaintiff,  Fitzgibbon.  At  the  time 
of  the  indorsement  there  was  an  arrear  of  interest  due  to  the 
defendant,  Anne  Blake,  of  £314.  The  bill  was  filed  against  Anne 
Blake  and  her  trustees,  to  raise  the  amount  of  the  promissory  note 
out  of  her  separate  estate.  The  bill  was  drawn  with  great  prolixity, 
setting  forth  interviews  and  conversations  which  had  nothing  to 
do  with  the  question  in  the  case,  which  was  a  simple  question  of 
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law,  whether  the  plaintiff  was  entitled  to  charge  the  accruing 
dividends  or  the  arrears  due,  with  the  amount  of  the  promissory 
note.  The  defendant,  Anne  Blake,  bj  her  answer'  set  up  defences 
which  faUed,  and  which  it  is  not  necessary  to  set  forth. 

Mr.  Francis  A.  Fitzgerald  and  Mr.  Hartfy,  for  the  plaintiff, 
cited  Owens  v.  Dickenson  (a)  ;  Hulme  v.  Tennent  (b) ;  Murray  v. 
Barlee  {c). 

Mr.  B.  C,  Lloyd  and  Mr.  Reilly^  for  Blake  and  wife,  and  Mr. 
F.  W.  Walsh^  for  Charles  (yHara,  one  of  the  trustees,  relied  on  the 
clause  against  anticipation:  Brown  y.  Bamford(d);  Bagget  y. 
Meux  {e) ;  Hamet  v%  M*Dougal  (J) ;  Field  v.  Evans  (g) ;  Moore 
y.  Moore  (h). 


1852. 
Chancety, 

FITZ6IBBON 

V. 

BLAKE. 

StatmetU. 


The  Lord  Chancellob.* 

In  this  case  there  is  no  question  pf  doubt  or  difficulty  to  be  con- 
sidered or  decided.  The  plaintiff  holds  a  note  for  £80,  indorsed  by 
by  the  defendant,  Mrs.  Blake,  and  seeks  by  this  bill  to  levy  its 
amount  out  of  her  separate  property,  she  having,  by  so  indorsing 
it,  given  the  plaintiff  a  clear  right  to  have  it  so  paid  through  the 
assistance  of  this  Court.  The  property  settled  consists  of  a  charge 
on  the  estate  of  Mr.  Gildea,  and  sotne  Government  stock.  The 
settlement  of  it  contains  a  very  stringent  clause  against  anticipation. 
The  existence  and  effect  of  this  do  not  appear  to  have  been  known 
to  either  of  the  parties  until  a  late  period  of  the  cause ;  yet  now  that 
they  are  known,  they  are  wholly  immaterial,  as  far  as  they  regard 
the  payment  of  the  plaintiff's  debt,  because  as  there  was  £314 
personally  due  and  payable  to  Mrs.  Blake  for  the  annual  arrears 
of  her  separate  estate,  she  could  dispose  of  this,  and  did  in  fact 
charge  it  with  the  debt  of  the  plaintiff,  contracted  by  her  indorse* 


(a)  1  Cr.  ft  Ph.  48. 

(e)  3  M.  &  K.  209. 

(0  lCk>n.  188;  S.C.  IPh.  167. 

(si)  15  Sim.  875. 


(6)  1  Br.  C.  C.  16. 
(d)  1  ^hil.  620. 
(/)8BeaT.  187. 
(A)  1  Coll.  54. 


VOL.  3. 


'The  Bight  Hon.  F.  Blackbubne. 


Nov.  15. 
Jwigment, 
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1852.        menu    Thus  the  existence  of  the  clause  agunst  anticipation  becomes 

< .^ — J     a  neutral  fact^  quite  immaterial;  for  it  affords  no  defence  to  the 

^  cUiim  of  the  plaintiff  to  be  paid  out  of  the  arrears.    I  must  therefore 

BLAKE.       declare  this  debt  and  ^e  interest  of  it  to  be  well  charged  on  the 
Judgnmi.      arrears  due  on  the  separate  estate  of  Mrs.  Blake  at  the  time  the 
last  renewal  of  the  promissory  note  took  place; 

It  would  have  been  a  matter  of  course  to  have  directed  the  costs  of 
this  cause  to  be  paid  out  of  the  same  fund,  if  this  suit  had  been  eon- 
ducted,  on  his  part,  as  I  think  it  ought  to  have  been ;  but  when  I 
find  the  plaintiff  insisting  on  a  meaAire  of  relief  exceeding  his  right, 
that  his  pleadings  have  been  so  ruinously^  and  unnecessarilj  pro- 
lix, and  that  an  ofibr  was  made,  which^  whether  authorised  or  not, 
was  a  fair  one,  and  if  accepted,  would  probably  have  given  him  all 
he  had  a  right  to  demand,  I  cannot  consider  him  entitled  ta  charge 
the  estate  of  this  married  woman  with  the  costs  of  this  cause,  up 
to  the  present  hearing.  On  the  other  hand,  the  case  of  the  defend- 
ants has  been  conducted  in  such  a  waj  as  to  disentitle  them  to  any 
costs.  They  have  relied  on  various  matters  of  defence,  none  of 
which  they  have  established,  and  thuff  have,  to  some  extent, 
occasioned  both  expense  and  delay. 

It  was  not  until  after  Mr.  FUzgeral^s  argument,  in  favour  of 

the  defendants,  was  concluded,  that  I  was  aware  there  were  funds 

sufficient  to  pay  the  plaintiff's  debt,  without  any  infringement  of 

the  clause  against  anticipation.    I,  however,  think  it  right  to  say 

that  I  do  not  consider  a  general  creditor  of  a  married  woman  to 

have  a  right  to  be  paid,  savis  out  of  arrears  actually  due  on  her 

separate  eMate,  when  his  debt  was  contracted,  where  the  settlement 

contains  a  clausie  against  anticipation. 

Order,  Declare  the  plaintiff  entitled  to  be  paid  interest  on  the  charge 

affecting  the  estate  of  J.  K^  Gildea>  out  of  the  arrears  of 

thri  sep^Uate  estate  of  the  defendant  Anne  Blake,  the  sum 

of  £72.  13s.  Od.,  with 'interest  at  £5  per  cent,  from  the 

22nd  day  of  May  1849  until  paid,  and  let  the  plaintiff  be 

at  liberty,  if  so  ad^vised,  to  apply,  in  the  cause  of  Gildea  v. 

Gildeay  to  be  paid  that  sum ;  and  let  the .  plaintiff  and  the 

defendants  Xaverius  and  Anne  his  wife  abide  his  and  their 
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own  c«8ts  of  this  oanse,  up  to  and  indading  the  hearing;        1852. 
and  let  the  defendant  Charles  CHara  be  paid  his  costs  oat     v-  ""T*?'/ 
of  the  said  anvars.  fttzgibbon 

Reg.  Lib.  Oen,  7,  f.  231.  blake. 

Order. 


WARING  V.  WARING- 


Dec.  4. 


The  facts  of  this  case,  as  they  appeared   in  the  petition  and  the  An  execntor 

affidavits,  filed  on  behalf  of  the  respondents,  were  in  sabstanee  £4ioo  of  his 

r  11  testator's  as- 

asfoUow:—  sets,  on  the 

*  John  Waring,  on  his  marriage  in  1883,  gave  a  bond  for  £1500  ^^f  * 

to  Nathaniel  John  Montgomery  and  Thomas  Waring,  the  trustees  JJ^jj^*^^® 

of  his  marriage  settlement,  which  bore  date  the  Uth  of  October  ^»?52  *°^. 
°  jE70,000,  and 

1833.      The  trusts   of  the   settlement,    as    to   that  sam,    and   a  incumbered  to 

the  amount  of 
similar  scna  of  £1500,  the  fortune  of  Geraldine  Montgomery,  the  j£27,000.  The 

solicitor  for 
intended   wife,   were  to  ^ennit   the    £1500,  sa  secured    by   the  the  borrower 

was  also  em- 
bond  of  John   Waring,   to   renMon    out   •n  the  security   of  the  ployed  for  the 

bond  of  the  said  John  Waring,   atttil  and   unless  they   the  si^id  lender.    No 

Nathaniel   Montgomery  sad    Thomas    Waring    should    mutually  ^^^^i  ^ 

consent  and  agree  to  call  in  the  same,  in  which  case  the  moneys  ^^^^  ^^  ^® 

so  to  be  receited   in  payment  thereof  should  be  invested  in  the  searches  were 

'^  ^  made,  as  It  had 

Government  funds;  and  to  pay  the  interest  of  said  two  sums  of  been  done  on 

two  occasions 
£1500,  or  permit  it  to  be  received  by  the  said  John  Waring  and  within  seven 

J  rears,  on  other 
oans.  These- 
cnrity  havinff 
or  insolvent ;  and  after  the  decease  of  the  said  John  Waring,  then  tamed  out 

__•  deiectiive  in 

in   trust  fbr  Geraldine   Montgomery  otherwise  Waring,  for   life,  value,  the 

and  after  her  decease,  if  there  should  be  issue  of  the  marriage,  deCT^Tto" 

in  trust  for  the  children,   as  the  said  John  Waring  should  ap-  ^^ J^  ^^ 

point,  and  in  default  of  appointment  by  htm,  as  the  said  Greraldine  Obserrations 

should  appoint ;  and  in  default  of  appointment  by  either  of  them,  P^etj  of  the 
'^'^  '^*^  'f  game  sobator 

then  in  trust  §ar  the  issue  of  the  marriage,  share  and  share  alike,  beine  employ- 
ed tor  lender 

and  if  but  one  child,  then  to  such  child ;  and  in  defeult  of  issue,  and  borrower, 

in  loan  trans- 

who,  bmng  a  son  or  sons,  should  attain  twenty-one,  or  being  a  daugh-  actions. 
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ter  or  daughters,  should  attain  twentj-one,  or  be  married,  in  trust 
for  the  survivor  of  the  said  John  Waring  and  Greraldine  Waringr 
There  was  issue  of  the  marriage,  one  daughter,  Anne  Waring, 
John  Waring  died  on  the  6th  of  March  1836,  having  made  his 
will,  by  which  he  left  all  his  property  to  the  Rev.  Charles  Waring 
and  Lucas  Waring,  upon  trust,  to  convert  it  into  .money,  and  in 
the  first  place,  to  pay  the  bond  debt  of  £1600,  due  to  the  trustees 
of  the  settlement,  and  after  payment  of  said  debt,  and  all  other 
debts  due  by  him,  to  invest  the  rest  of  the  produce  of  his  estate  and 
effects  in  the  funds  or  on  real  security,  upon  certain  trusts  for 
the  benefit  of  his  wife  and  daughter.  Lucas  Waring  alone  proved 
the  will.  The  £1500  secured  by  the  bond  was  not  paid  to 
the  trustees  of  the  settlement.  In  1837,  Lucas  Waring  lent  a 
sum  of  £4100,  of  the  assets,  with  some  money  of  his  own,  to 
Colonel  Nuttal  Greene,  on  mortgage  of  certain  lands  in  the 
county  of  Wexford.  The  loan  was  carried  out  by  Mr.  Leonard 
Dobbin,  who  acted  on  the  occasion  as  solicitor  for  both  borrower  and 
lender.  Mr.  Dobbin  had  been  long  the  solicitor  for  Colonel  Greene ; 
lind  on  the  occasion  of  a  former  loan  in  1830,  registry  searches  had 
been  made,  and  the  usual  judgment  and  other  searches,  and  the 
opinion  of  Counsel  had  been  obtained  on  the  title.  The  same  had 
occurred  again  in  1836,  on  the  occasion  of  a  further  loan ;  but  no 
searches  were  made  in  1837,  on  the  occasion  of  the  loan  by  Mr. 
Lucas  Waring.  The  existing  incumbrances  amounted  at  the  time 
to  £27,000  or  £28,000.  Both  Waring  and  Dobbin  stated  in  their 
affidavits  that  the  value  of  the  property  was  between  £60,000  and 
£70,000,  and  that  the  additional  loan  of  £4500  was  at  the  time,  in 
their  judgment  and  opinion,  a  perfectly  safe  and  eligible  investment ; 
and  the  rentals  of  the  estate  were  produced  to  show  that  it  was  so. , 
The  interest  on  the  mortgage  not  having  been  regularly  paid, 
Lucas  Waring  filed  a  bill  for  foreclosure  and  sale  in  1842,  and 
obtained  a  decree,  but,  owing  to  the  depreciation  of  property  at  the 
time,  the  lands  were  not  sold.  A  petition  was  presented  in  1849  by 
another  creditor,  in  the  Incumbered  Estates  Court,  and  the  lands  were 
set  up  for  sale  in  July  1852,  when  £;2 1,170  was  bid  for  them.  The 
Commissioners  considering  that  sum  inadequate,  an  order  was  made 
for  a  re-sale,  although  a  further  offer  of  £24,500  had  been  made. 
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The  pedtioQ  was  filed  by  Anne  Waring  by  her  next  friend.  It 
^karged  that  Lucas  Waring  was  guilty  of  great  neglect  and  default, 
in  advancing  the  money  upon  the  security  of  a  property  so  heavily 
incumbered,  and  that  he  did  not  make  the  due  or  proper  and 
necessary  searches  and  investigations  into  the  incumbrances  then 
affecting  said  property,  which  was  then  and  had  been  ever  since 
insufficient  to  secure  the  payment  of  the  money  so  lent ;  and  it 
prayed  an  account  of  the  estate,  real  and  personal,  of  John  Waring, 
«nd  that,  in  the  first  place,  a  sum  of  £1500  might  be  set  apart  and 
paid  to  the  trustees  of  the  settlement;  cuid  that  the  residue  of  the 
personal  estate  might  be  ascertained  and  secured  for  the  benefit  of 
the  petitioner  and  her  mother,  according  to  the  trusts  of  the  will ; 
and  in  case  it  should  appear  that  the  said  Lucas  Waring  had 
invested  or  lent  out  any  part  of  the  assets  upon  inadequate  or 
insufficient  security,  or  contrary  to  his  duty  as  executor,  that  he 
might  replace  the  same,  and  bring  in  and  invest  it  to  the  credit  of 
the  cause. 

The  respondents  named  in  the  prayer  of  the  petition  were  Lucas 
Waring,  Geraldine  Waring,  Nathaniel  John  Montgomery  and 
Thomas  Waring.    Thomas  Waring  disclaimed. 

The  respondent  Lucas  Waring  stated  in  his  answering  affidavit 
that  the  £1500  secured  by  the  bond  of  John  Waring  had  been  lent 
lo  Colonel  Greene,  with  the  consent  and  sanction  of  Nathaniel  J. 
Montgomery,  the  acting  trustee  of  the  marriage  settlement ;  and  in 
support  of  the  statement  the  following  letter  was  referred  to  and 
produced.  It  was  written  in  reply  to  a  letter  of  the  15th  of  March, 
in  which  Lucas  Waring  informed  Montgomery  of  his  intention  to 
lend  the  money,  and  of  the  state  of  Colonel  Greene's  property. 
'*  Dublin,  Dominick-st.,  24th  March  1837. 

*^D£AB  Lucas — ^I  only  returned  to  town  from  circuit  on  Tues- 
day evening  last,  otherwise  you  should  have  heard  from  me  in 
due  course.  From  what  you  state  of  Colonel  Greene's  property,  it 
would  appear  an  eligible  investment  for  the  £1500;  but  at  the  same 
time  it  would  be  quite  desirable,  and  I  am  sure  yon  will  satiiffy 
yourself  in  this  respect,  that  the  property  has  not  been  further 
incumbered  since  yon  last  dealt  with  it,  and  that  it  is  ample.     The 
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title,  I  presume  you  investigated  to  your  satisfaction  on  the  former 
occasion,  and  that  you  have  such  deeds,  papers  and  rental  in  your 
possession  ^  you  then  conceived  necessary.  So  far  as  I  am  con- 
cemed,  in  my  capacity  of  trustee,  having  every  confidence  in  you, 
I  have  not  the  slightest  ohjection  to  allow  the  sum  secured  hy 
John's  bond  for  the  present  to  remain  unpaid.  You  had  better, 
however,  confer  with  Thomas  on  the  subject.  Although  the  trustees 
have  the  power  of  keeping  down  the  interest  on  charges  already 
affecting  the  estate,  it  is  probable  the  deed  does  not  extend  to  any 
future  charges  to  be  create?.*  See  to  this,  and  give  me  a  similar 
power  with  regard  to  the  £1600. 

(Signed)      "  Nathaniel  Montoohebt. 
•*Ii,  Waring,  Esq." 


Argument.  Mr.  HugheSy  Mr.  Fitzgerald  and  Mr.   B.  C,  Lloyd^  for  the 

-petitioner. 

Mr.  Brewster^  Mr.  Martley  and  Mr.   J.  F.    Walkerj  for  the 
respondent,  Lucas  Waring. 

Mr»  Otfoay  and  Mr.  Blackhaniy  for  Nathaniel  Montgomery. 
Serjeant  Christian,  for  Thomas  Waring. 

The  Lord  Chancellor.* 
Judgment,  The  object  of  this  suit  is  to  enforce  payment  of  a  trust  fund, 

amounting  to  £4100,  which  was  lent  on  mortgage  in  the  year 
1 837,  by  the  respondent  Lucas  Waring,  as  executor  of  John  Waring, 
to  Colonel  Nuttal  Greene.  This  is  composed  of  a  sum  of  £1500, 
secured  by  the  bond  of  John  Waring,  to  the  trustees  of,  and  for  the 
uses  of,  the  settlement  executed  on  his  marriage  in  1833,  and 
£2600  the  assets  of  John  Waring.  The  obligees  in  the  bond  are 
the  respondents  Nathaniel  Montgomery  and  Thomas  Waring.  The 
latter  has  disclaimed,  and  therefore  the  sum  secured,  if  not  paid  or 
released,  is  stiU  due  to  Nathaniel  Montgomery. 

What  may  be  the  result  of  the  acts  and  acquiescence  of  Nathaniel 
Montgomery  in  respect  to  this  £1500,  to  which  the  petitioner,  as  the 
sole  issue  of  her  father,  is  entitled,  and  whether  it  shall  be  that  of 
*  Bight  Hon.  F.  Blackburne. 
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exonerating  the  respondent  Lucas  Waring,  the  executor  of  the 
obligor^  from  his  liability  on  the  bond,  I  am  not  called  on  to 
inquire.  The  proposition,  and  the  only  one  which  I  have  to  con- 
sider, is,  whether,  as  against  the  plaintiff,  the  sum  secured  by  it 
has  been*  paid,  or  haS  been  so  invested  as  to  disable  her  from 
calling  on  this  Court  to  aid  in  its  recovery? 

As  to  the  position  and  liability  of  Nathaniel  Montgomery^ 
it  is  plain  that  he  never  has  executed  the  trust  on  which' 
this  bond  was  given  to  him;  he  has  not,  in  fact,  called  in  the 
money,  or  invested  it,  as  it  was  his  duty  to  have  done,  and  as  he 
might  have  done,  for  there  were  abundant  assets  of  the  obligor  to 
pay  it.  If  I  were  to  presume  that  he  consented  to  its  investment 
by  Lucas  Waring  (which  the  latter,  possibly,  may  be  able  to  prove), 
it  would  make  no  difference  as  to  the  plaintiff's  right  against 
Nathaniel  Montgomery,  for  he  could  not  possibly  defend  himsdf 
by  investing,  or  consenting  to  invest,  the  £1500  otherwise  than 
in  Government  funds  and  securities,  because  oA  such  alone  does  the 
settlement  authorise  its  investment 

It  has  been  argued  on  behalf  of  Nathaniel  Montgomery,  that  he 
and  his  co-trustee  were  at  liberty  to  leave  the  money  outstanding, 
secured  by  the  bond  of  the  obligor,  and  that  therefore  he  has  not 
committed  a  breach  of  trust  in  allowing  it  to  remain  in  the  hands  of 
John's  executor.  But  I  cannot,  consistently  with  the  facts  proved, 
allow  him  the  benefit  of  any  such  defence ;  first,  because  the  clause 
in  question  was  rendered  inoperative  by  the  disclaimer  of  Thomas, 
but  mainly  because  Nathaniel  Montgomery  is  fixed  with  distinct  > 
notice  that  the  fund  was  invested  in  a  manner  not  warranted  by  the 
settlement,  and  for  fii^n  years  has  never  demanded  either  the 
principal  or  interest  of  the  bond,  though  he  ought,  de  anno  in 
Qnnwmt  to  have  received  the  interest  and  paid  it  as  the  settlement 
4irects.  If,  therefore,  the  money  has  been  lost  by  the  manner  in 
which  he  suffered  it  to  be  dealt  with,  be  must  be  answerable,  and 
he  has  no  defence  in  this  Court  against  the  petitioner's  claim.  His 
po8ili<»),  in  short,  is  this : — that  he  had  a  iseeurity,  that  there  was  a 
fimd  for  its  payment,  and  that  that  fund  has  been  lost^whether  by 
his  own  neglect  or  his  aoqmesoenee  in  its  imptwident  diqiolition,  i» 
wholly  immaterial. 
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The  main  defence  of  Lucas  Waring  is,  that  the  whole  fond,  con^ 
sistiDg  of  the  £4100,  the  debt  of  the  testator,  and  the  residue 
of  his  assets,  has  been  dulj  invested  on  the  security  of  the  mortgage 
executed  in  1837.  Whether  this  was  or  not  such  an  investment  as 
to  be  a  due  execution  of  the  trust  imposed  on  the  respondent  as 
executor  of  his  brother,  is  the  principal  question  in  the  case.  I 
have  already  said  that,  treating  it  as  an  investment  of  so  much 
of  the  assets  as  was  equivalent  to  and  represented  the  sum  of 
£1500,  secured  bj  the  bond  of  John  Waring,  it  cannot  be  justi- 
fied ;  because  the  settlement  did  not  authorise  its  investment  in  real 
security.  But  treating  it,  along  with  the  £2600,  as  a  portion  of  the 
general  assets,  which  the  executor  might  so  have  lent  and  invested, 
the  important  question  is,  has  it  been  lent  on  real  securify  in  a 
manner  that,  having  regard  to  the  general  rights  of  eestuit  que 
iruii  and  the  duties  of  trustees,  this  Court  can  sanction  and  ratify  ? 

That  a  great  or  total  loss  of  the  fund  on  which  it  was  in- 
vested is  probable  or  certain,  forms  no  ingredient  in  the  opinion 
which  I  am  obliged  to  express  and  act  upon.  That  loss  may  actu- 
ally be  attributi^ble  to  a  vast  variety  of  causes  and  events,  which,  in 
1837,  no  human  sagacity  could  have  suspected  or  foretold.  These 
causes  and  events  I  have,  therefore,  not  allowed  to  enter  into  the 
consideration  of  the  question  which  I  feel  myself  in  fairness  bound 
to  put  thus: — was  the  investment  of  the  £4100  of  the  testator's 
assets  in  1837  such,  and  so  conducted,  as  to  be  a  due  execution  of 
the  trust  to  lend  them  on  real  security  ?  I  am  bound  to  say  that  it 
was  not ;  and  that  it  was  divested  of  all,  or  almost  all,  the  caution 
and  providence  which  the  due  execution  of  the  trusts  and  the 
obvious  interests  of  the  cestuis  que  trust  demanded. 

In  lending  or  borrowing  on  landed  security,  there  must  be  always 
two  leading  topics  of  inquiry — ^first,  the  title  of  the  borrower; 
secondly,  the  sufficiency  of  the  value  of  the  estate.  As  to  the  first, 
there  seems  to  be  no  actual  cause  of  complaint  against  Mr.  Lucas 
Waring ;  for  though  he  omitted  to  have  it  investigated,  its  validity  is 
not  now  questioned;  it  is,  however,  an  omission  that  shows  how 
loosely  the  matter  was  conducted,  and  suggests  the  question,  important 
here,  but  more  important  in  the  other  branch  of  the  transaction- 
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cotdd  all  this  loss  hare  bsppen«d  if,  as  in  the  ordiiHtry  transaction  of        1852. 

a  loan,  the  lender  and  borrower  had  different  solicitors  ?    On  tbii^ 

moet  important  topic,  whatev^  I  say  is  irrespective  of  the  highly 

respectable  gentleman  to  whom  Mr.  Lnoas  Waring  had  reoourse, 

and  bf  whose  professional  advice  he  was  governed,  in  lending  the      Judgment. 

assets  of  Mr.  John  Waring  to  Colonel  Greene. 

The  employmeDt  of  die  same  professional  person,  in  the  ordinary 
case  of  vendor  and  purchaser,  is,  from  the  conflicting  nature  of  the 
duties  which  each  empl<^r  has  a  right  to  have  performed,  for 
obvious  reasons  highly  objectionable.  Practically,  and  for  the  most 
obvious  reasons,  it  is  equally,  if  not  more  so,  for  the  lender  to 
employ  the  borrower's  solicitor.  Though  there  id  not  a  conflict  of 
rights^  there  is  an  opposition  of  interests,  and  the  solicitor  for  the 
borrower  must  be  anxious  to  rottove  the  veiy  difficulties  which  it 
is  his  duty  to  discover  and  suggest  There  is,  in  short,  such  an 
inoonfinetenoy  in  the  interests  of  each  party,  that  a  common  agent 
of  both  can  hardly,  do  his  duty  to  the  one,  without  betraying  or 
neglecting  his  duty  to  the  other. 

Of  this  there  cannot  be  imagine!  » stronger  example  tiian  the  case 
before  me.  Putting  the  consideration  of  title  aside,  a  sc^itor  em- 
ployed by  Mr.  Lucas  Waring  would  first  have  had  to  advise  whether 
trust  money  could  be  safely  lent  on^n  estate  incumbered  as  this 
was.  Taking  it  at  the  utmost  value  which  the  rental  warranted,  he 
would  have  inquired  was  the  investment  safe  abd  eligible  ?  Now,  I 
have  no  hesitation  in  saying,  that  had  Mr.  Lucas  Waring  employed 
an  intelligent  man  of  business,  and  put  before  him  the  rentals  of  this 
property,  and  the  statement  that  it  was  already  charged  with  Incum- 
brances to  tiie  amount  of  JC27,000,  he  must  and  would  have  tdd  him 
that  the  investment  would  be  improper  and  unsafe.  I  do  not  mean 
to  lay  down  the  proposition  that  trustees  may  not  lend  money  on  a 
puisne  security ;  but  I  am  decidedly  of  opinion  that,  where  an  estate 
of  this  value  was  so  incumbered  with  head  rent  and  interest  on  prior 
incumbrances  to  so  large  an  amount,  compared  with  its. rental,  it 
was  in  the  highest  degree  improvident,  aAd  pregnant  with  the  most- 
injurious  consequences  to  the  parties  beneficially  interested,  to  in- 
vest a  trust  fund  in  an  estate  ahready  so  exhausted.  No  prudent 
VOL.  3.  43 
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man  could  or  would  have  done  such  an  act;  and  in  holding  the 
trustee  responsible,  I  exact  no  more  care  or  caution  than  I  think 
any  prudent  man  might  be  expected  to  exercise  in  similar  cir- 
cumstances.  It  is  impossible,  if  any  experienced  solicitor  had  been 
consulted,  that  he  would  not  have  foreseen  and  pointed  out  the 
difficulty  and  embarrassment  likely  to  attend  the  recovery  both  of 
the  interest  and  principal  As  to  the  latter,  there  could  be  no 
remedy  at  law ;  and  in  equity,  the  remedy  could  be  only  worked 
out  by  an  offer  to  pay  off  or  redeem  the  estate  from  the  prior  mort* 
gages.  Can  it  be  said  that  a  trustee  acted  as  he  ought,  in  placing 
the  fund  and'  its  owner  in  such  a  state  of  jeopardy — placing  the 
fund  in  such  a  state  that  it  could  not  be  called  in,  except  on  a  con- 
dition which  tho  cestui  que  trust  could  never  be  expected  to  be  able 
to  perform  ?  Again,  as  Mr.  Lloyd  remarked,  the  receipt  of  the 
interest,  which  was  to  be  a  fund  for  maintenance,  a  primary  imme- 
diate object  of  the  trust,  was  rendered  altogether  casual  and 
uncertain — ^liable  to  be  suspended  and  interrupted  indefinitely  by 
the  prior  incumbrancers.  Surely,  an  act  leading  to  such  possible 
and  probable  consequences  was,  in  itself,  highly  detrimental  and 
injurious  to  those  for  whom  he  was  bound  so  to  invest  the  fund,  aa 
to  secure  the  punctual  payment  of  its  interest. 

I  cannot,  therefore,  regard  ^)iis  investment  of  the  £4100  as  a  due 
execution  of  the  trust  in  the  will  to  lend  the  assets  on  real  security, 
and  I  am  bound  to  act  as  if  the  defendant  had  the  money  in  his 
hands.  On  the  effect  of  the  letters  of  the  15  th  and  24th  of  March 
1837, 1  am  not  called  on  to  give  any  opinion.  Whatever  that  may 
be,  between  the  respondents,  and  whether  the  respondent  Nathaniel 
Montgomery  should  bear  the  whole  or  part  or  none  of  the  loss 
caused  by  the  breach  of  trust,  in  relation  to  the  sum  of  £1500,, 
I  am  not  now  to  decide.  For  the  reasons  I  have  stated,  I  consider 
him  privy  and  a  party  to  that  breach  of  trust ;  and,  on  the  ordinary 
doctrine  of  this  Court,  I  hold  him  and  Lucas  Waring  bound  to 
bring  in  the  £1500 ;  as  to  the  £2600,  the  decree  will  be,  of  course, 
against  Lucas  Waring  alone. 

Let  the  respondents  Nathaniel  John  Montgomery  and  Lucas 
Waring  bring  in  and  lodge  in  Court,  to  the  credit  of  this 
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matter,  within  one  month,  the  sum  of  £1500 ;  and  let  the 
respondent  Lncas  Waring  also,  within  the  same  time,  bring 
in  and  lodge  to  the  same  credit  the  sum  of  £2600 ;  and  let 
the  said  last-mentioned  lodgment  be  without  prejudice  to 
the  accounts  hereinafter  directed.  Refer  it  to  Edward 
Litton,  Esquire,  the  Master  of  this  Court,  in  rotation,  to 
take  an  account  of  the  real  and  personal  estate  of  the 
testator  John  Waring,  deceased,  in  the  petition  mentioned, 
at  the  time  of  his  decease— into  whose  hands  the  same 
came,  and  how  applied  and  disposed  of;  and  let  an  account 
be  also  taken  of  the  said  testator's  debts,  legacies  and  fune- 
ral and  testamentary  expenses;  and  in  taking  the  said 
accounts,  all  just  credits  and  allowances  are  to  be  given. 
And  let  the  Master  compute  interest  on  such  sums  as  he 
shall  find,  from  time  to  time,  to  have  come  to  the  hands  of 
the  said  respondent  Lucas  Waring.  Let  the  petitioner 
Nathaniel  Montgomery,  as  the  next  friend  of  the  minor, 
pay  the  respondent  Thomas  Waring  his  costs  in  this 
matter,  and  refer  it  to  one  of  the  Taxing-masters  of  this 
Court  to  tax  and  ascertain  the  same.  Let  the  present  order 
be  without  prejudice  to  any  proceeding  which  the  trustee 
of  the  said  settlement  of  the  11th  of  October  1833  may  be 
advised  to  take  against  the  respondent  Lucas  Waring,  on 
foot  of  the  bond  of  the  testator  John  Waring,  in  the  peti- 
tion mentioned.  Usual  directions.  Reserve  further  direc- 
tions  and  the  question  of  costs,  &c. 

Reg.  Lib.  Gen.  7,  /.  307. 
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The  settlement  The  petition  prayed  that  the  promissory  note  tkerein  mentioned,  as 
redted    an  r  tr    j  r-  / 

agreement  to  passed  by  the  respondent,  Maria  Grogan  Blake  (who  was  a  feme 
settle    the  ,        ,  . 

lady's    pro-  covert),  to  the  petitioner,  might  be  decreed  to  be  an  appointment  to 

perty  for  her  ,  .         ^  ,      «    ,  ,-«  .  .  .  i  •     ^^i. 

sole  use,  free  him  of  SO  much  of  the  two  life  annuities,  or  rentcbarges,  in  the 

band's  ^  debte]  petition  also  mentioned,  and  wMdi  had  been  settled  to  respondent's 

Mid    to    he     separate  use,  on  the  occasion  of  her  marriage,  as  might  be  sufficient 

wceipt^only  of  ^^^  *^®  payment  of  said  note,  with  interest ;  and  that  the  trustees 

the  lady,  or  of  ^f  ^  marriage  settlement,  who  were  also  parties  respondents, 
sucn  appointee 

as  she  should,  should  be  directed  to  pay  said  annuities  to  a  receiver  to  be  ap- 
by  writing  un- 
der seal,    in  'pointed  for  that  purpose,   until  the  amount  of  the  said  note  and 
each  half  year, 

for  that  pur.  interest,   with  the  petalioner's  costs,  were  discharged, 
pose  appoint ;  , 

no    such   ap.       The  respondent  Maria  Grogan  Blake  being,   previous  to  her 

extend  beyond  marriage  (amongst  xrther  property),  seised  for  her  life  of  two  an- 
but  to^^ca-  i^^i^i^s  of  £400  and  £200,  respectively,  charged  on  fee-simple 
renew^^h^  property,  by  settlement  bearing  date  tfce  23ni  day  of  March 
yearly;  and 

no  act  or  authority  whateyer  to  be  capable  of  empowering  the  husband,  or  any 
one  deriving  through  him,  to  take  the  property;  but  the  lady  to  have  power 
and  authority  in  every  oUier  respect  to  dispose  of  the  same,  and  the  accumu- 
lations thereof,  by  deed  or  will,  at  all  times,  &c.,  as  she  should  think  fit,  as  fully 
as  if  she  had  remained  sole  and  unmarried :  and  in  case  of  her  dying  intestate,  the 
property,  and  all  accumulations  thereof,  to  pass  to  her  heirs  and  next-of-kin.  The 
settlement,  after  vesting  the  property  (a  portion  of  which  consisted  of  two  annuities 
or  rentcharges)  in  the  trustees  thereof,  proceeded  to  declare  that  they  should 
have,  receive  and  take  said  annuities  from  time  to  time,  half-yearly,  as  same  should 
become  due  or  be  paid ;  and  after  receipt  thereof,  pay  over  the  net  produce  to  the 
lady,  on  her  own  receipt,  free  from  her  husband's  control,  &c.  And  in  a  subsc  quent 
part  of  said  settlement,  it  was  declared  that  the  trustees  should  carry  into  effect  its 
true  intent,  &c.,  so  as  to  maintain  and  apply  to  the  sole  use,  &c.,  of  the  lady,  and 
subject  to  her  sole  control,  &c.  (notwithstanding  coverture),  all  and  every  her  pro- 
perty, according  as  she  should  think  fit,  and  so  as  to  be  payable  into  her  own  hands; 
and  her  own  sole  receipts,  all  in  her  own  handwriting,  and  signed  by  her,  to  be  the 
sole  and  only  acquittances  for  the  same. 

After  the  marriage,  and  during  the  husband's  lifetimov  the  lady  joined  in  exe- 
cuting a  promissory  note  to  the  petitioner,  to  secure  a  debt  of  her  own,  and  the 
suit  was  to  raise  the  amount  out  of  the  securities. 

Held,  that  she  was  restrained  during  her  husband's  life  from  anticipating  the 
annuities  in  that  way;  and  accordingly  the  petition  for  a  receiver  over  same  was 
dismiwed. 

*  Ex  relatione  Alfred  M'Farland,  .  Esq. 
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1842  (and  executed  on  her  marriage),  it  was  recited  : — ^^  And 
whereas  it  hath  been  agreed  upon  hy  and  between  the  parties 
hereto,  that  all  the  property  of  the  said  Maria  should  be  settled 
and  secured  to  the  sole  use,  benefit  and  behoof  of  the  said  Maria, 
without  the  contn^  or  intermeddling  of  her  said  intended  husband* 
and  free  at  all  times  from  his  debts,  contracts  or  engagements,  and 
to  be  received  and  receivable  on  the  receipts  onfy  of  the  said 
Maria,  or  of  such  appointee  as  she  shall  bj  writing  under  her 
hand  and  sea),  in  each  half  year,  iippoint  for  that  purpose ;  but 
no  appointment,  or  power  of  any  kind,  whereby  any  person  biii 
the  said  Maria  herself  shall  be  entitled  to  receive  the  same,  to 
extend  longer  than  for  one  half  year;  but  to  be  eapable  of  being 
renewed  from  time  to  time  half-yearly,  by  the  said  Maria,  at  her 
own  sole  will  and  pleasure ;  and  no  act  or  authority  whatever  to  be 
capable  of  authorising  or  empowering  the  said  Andrew  N.  R.  Blake, 
her  intended  husband,  or  any  person  deriving  from  or  under  hioa« 
at  any  time,  to  take  or  receive  the  same;* but  the  said  Maria  to 
have  full  power  and  authority,  in  every  other  respect,  to  dispose 
of  her  said  property,  and  the  issues  and  profits  thereof,  and  of 
every  part  thereof,  or  of  any  accumulations  hereof,  by  deed  or 
will,  at  all  times,  and  from  tim«  to  time,  as  she  shall  think  fit, 
as  fully,  to  all  intents  and  purposes,  as  if  she  had  remained 
sole  and  unmarried ;  and  free  from  all  debts,  liabilities  and  engage- 
ments of  the  said  Andrew  N.  R.  Blake,  of  every  nature  and  kind 
whatever:  and  in  case  of  the  death  of  the  said  Maria,  in  the 
lifetime  of  the  said  Andrew,  without  making  a  will,  then  that 
the  property  of  the  said  Maria,  and  all  aocnmulatioos  thereof 
should  pass  to  the  heirs  and  next-of-kin  of  the  said  Maria,  as  if 
she  had  continued  sole  and  unmarried." 

After  vesting  (amongst  other  property)  the  said  two  annuities 
in  the  trustees^  named .  therein,  the  settlement  declared  the  trusts 
thereof  as  follows : — **  That  the  trustees,  their  heirs  and  assigns, 
should  hold,  receive  and  take  the  same,  and  the  yearly  rents, 
issues  and  profits,  and  payments  of  the  said  annuities,  and  every 
of  them,  and  of  every  part  and  parcel  thereof,  from  time  to 
time,   half-yearly,   and  accordii^  as  the  same  shall  become  due 
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and  payable  or  be  paid.  And  upon  further  trust,  upon  or  imme- 
diately after  the  receipt  thereof,  to  pay  and  hand  over  the 
net  produce  of  same  to  the  said  Maria,  upon  her  own  sole  and 
separate  receipt,  notwithstanding  coverture,  and  free  from  any 
control  or  intermeddling  of  the  said  Andrew  N.  R.  Blake,  any 
thing  to  the  contrary  notwithstanding."  And  it  was  further  pro- 
vided "  That  the  said  trustees  should  carry  into  effect  the  trusts, 
and  the  true  intent  and  meaning  of  the  said  settlement,  so  as 
to  maintain  and  apply  to  the  sole  use,  benefit  and  behoof,  and 
subject  to  the  sole  and  only  control  of  the  said  Maria,  notwith- 
standing her  coverture,  all  and  every  the  property  of  the  said 
Maria,  of  every  nature  and  kind  whatsoever,  according  as  she 
shall  think  fit,  and  so  as  to  be  payable  only  to  or  into  her  own 
hands;  and  her  own  sole  receipts — all  in  her  own  handwriting, 
and  signed  by  her — ^to  be  the  sole  and  only  acquittances  for 
the  same,   any  thing  to  the'  contrary,"  &c.,  &c. 

The  petition  stated  that,  by  the  indenture  of  settlenient  above 
mentioned,  the  said  two  life  annuities  were  vested  in  trustees  for 
the  sole  and  separate  use  of  the  said  respondent  Maria  Grogan 
Blake,  free  from  the  control  and  debts  of  her  husband ;  and  that 
under  the  provisions  of  the  said  deed  she  was  in  receipt  of 
those   annuities;    and   that,  being  so   possessed   of  said   separate 

estate,  she  joined  in  a  promissory  note  for  £ to  the  petitioner, 

which  he  took  solely  on  her  security,  as  he  knew  her  to  be  pos- 
sessed of  said  separate  property,  and  the  other  joint  makers  were 
both  insolvent;  and  that  she  herself  proposed  to  pass  said  note, 
as  appeared  by  a  letter  from  her,  to  which  petitioner  referred. 

The  answering  affidavits  of  the  respondent  Maria,  after  raising 
several  qu.e8tions  of  fact  as  a  defence  on  the  merits,  submitted- 
that  the  annuities  were  vested,  in  the  trustees,  from  whom  she 
could  merely  claim,  half-yearly,  the  net  produce — ^for  which  her  own 
receipts  would  be  their  only  discharge;  and  that  she  was  in 
fact  restrained  from   alienating  same. 


Argument,  The    Attorney-General   and   Mr.   David  Sherloeh  stated    the 

petitioner's  case ;  and  submitted  that  it  appeared  from  the  affidavits 
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on  both  sides,  that  the  debt  for  which  the  note  was  given  was         1853. 

Chancery* 
clearly  the  respondent's  own — that  the  note  was  taken  on  the  ^  v^. — , ' 

sole  security  of  her  separate  estate — and  that  the  case  did  not 

come  within  the  operation  of  the  clauses  in  the  settlement  that       blake. 

provided  against   anticipation.        ^  Argument. 

Serjeant  Christian  and   Mr.  Jonathan   W.  Sherlock,  for  the 
respondent  Maria  G.  Blake. 

It  will  be  unnecessary  to  go  into  the  merits  of  this  case,  the 
respondent  being  entitled  to  have  the  petition  dismissed,  upon  the 
question  of  law.  It  is  clear,  upon  the  construction  of  the  settle- 
ment, that  she  is  restrained  from  anticipating  her  income ;  though 
framed  somewhat  differently  from  marriage  deeds  in  general,  yet, 
it  most  effectually  prevents  her  from  anticipating  the  annuities  by 
any  process  save  by  an  instrument  under  seal — and  that,  only,  for 
one  half-year's  allowance  at  a  time.  The  recital  shows  the  intention 
of  the  parties,  and  if  that  recital  was  fully  carried  out  in  the  body 
of  the  deed,  the  question  could  not  admit  of  argument — ^nothing 
can  be  stronger  than  that  recital;  and  it  must  be  taken  in  con- 
junction with  the  trusts  declared  in  the  body  of  the  deed,  in  order 
to  give  them  their  true  construction,  according  to  the  intention  of 
the  parties.  How,  then,  can  the  promissory  note  operate  as  an 
appointment?  Can  this  Court  say  that  an  instrument  not  under 
seal  shall,  in  contravention  of  the  express  words  of  the  power, 
become  effectual  under  the  power  ?  The  remarks  of  Lord  Eldon, 
in  Parkes  v.  White  (a),  are  directly  the  other  way  : — "  I  should 
hesitate  long,"  observed  his  Lordship,  *'  before  I  should  say  that, 
where  there  is  a  settlement  by  which  a  wife  is  under  contract  to 
have  a  free  power  to  make  a  will  during  the  coverture,  this  Court 
would  act  upon  any  instrument  the  object  of  which  is  to  put  that 
power  under  a  control,  that  contradicts  the  whole  effect  of  the 
contract  upon  marriage."  The  frame  and  intention  of  this  instru- 
ment are,  plainly,  to  give  the  lady  a  limited  power  of  appointment, 
to  be  executed  in  a  peculiar  way — ^failing  that,  the  property  was  to 
be  enjoyed  exclusively  by  herself  during  her  lifetime,  and  to  pass  to 

(a)  11  Vee.  231. 
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her  representatives  after  her  death.  In  the  hedy  of  the  the  deed,  the 
trustees  are  direeted  to  receive  the  ineome  half-yearly  when  same 
becomes  due,  and  then,  from  time  to  time,  to  pay  the  net  proceeds 
into  her  own  hands;  and  on  this  part  of  the  ease,  Evans  v.  Field  (a) 
is  an  authority  directly  in  point.  The  trustees  in  that  case  were 
directed  to  pay  the  rents,  <&c.,  afler  they  became  due,  unto  the  lady 
or  her  appointee,  so  thac  the  receipt  of  the  lady  or  her  appointee, 
afler  the  rents  became  due,  should  be  good  discharges  to  the  trus- 
tees; and  Yice-Chancellor  Shadwell  held  she  could  not  anticipate 
her  income.  In  addition  to  this,  in  the  present  ease  it  is  not  only 
provided  that  Mrs.  Blake's  receipts  shall  be  good  discharges  to  the 
trustees,  but  the  settlement  goes  further,  and  uses  negative  words — 
it  being  directly  provided  that  her  own  receipts,  in  her  own  hand- 
writing, shall  be  the  only  valid  discharges  to  the  trustees.  Browne 
V.  Bamford{h),  There,  the  trust  was  to  pay  the  rent  to  the  lady 
or  her  appointee  (with  a  non-anticipation  clause),  and  in  default  of 
and  until  appointment,  to  pay  same  into  her  own  hands,  upon  her 
own  receipt,  independent  of  her  husband ;  and  although  the  Yice^ 
Chancellor  held  that  the  non-anticipation  clause  was  not  suflleient 
to  restrain  her  from  anticipating  her  iacome,  he  goes  on  to  say  that, 
in  order  to  restrain  the  lady  from  anticipation,  the  receipt  clause 
should  contain  negative  words,  and  provide  that  none  other  receipt 
but  her's  should  be  a  valid  discharge  to  the  trustees,  which  is 
exactly  the  proviso  introduced  in  the  present  settlement:  and  on 
appeal,  the  Lord  Chancellor  held  that  it  was  not  imperativ^y 
necessary  that  the  receipt  clause  should  oontaih  negative  words; 
and  that,  in  the  case  before  him,  the  restraini  on  anticipation  was 
sufficiently  binding.  Besides,  this  Court  cannot  order  the  tmstees 
to  pay  any  one,  unless  on  Mrs.  Blake's  receipt  alone ;  and  how  can 
it  compel  her  to  sign  any  receipt,  as  it  can  only  proceed  against  tlie 
estate  of  a  feme  cavertf  and  not  against  her  person  ? 


Mr.  Denfid  Sherlock. 

The  recital  in  this  settlement  shows  that  it^  is  meant  to  apply  to 
the  debts  and  control  of  the  husband  only,  and  expressly  provides 

(a)  15  Sim.  375.  (6)  11  Sim.  127. 
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that  the  lady  is  in  other  respects  to  have  absolute  power  over  the 
property,  and  that  it  was  the  intention  of  the  parties  that  she 
should  be  placed,  as  regards  her  separate  property,  in  the  position 
of  a  feme  sole.  From  the  beginning  to  the  end  of  the  deed,  there 
is  no  clause  which  really  goes  to  restrain  anticipation;  and  it  is 
necessary,  in  order  to  prevent  a  feme  covert  from  anticipating  her 
separate  income,  that  there  should  be  an  express  clause  to  that 
effect,  and  nothing  repugnant  to  it  In  many  settlements  where 
the  clause  had  been  inserted,  it  was  disregarded,  the  context  show- 
ing that  it  was  the  intention  of  the  instrument  to  give  the  lady  the 
absolute  disposal  of  the  property.  Here,  the  context  plainly  evinces 
that  such  was  the  meaning  of  the  parties  to  this  deed ;  for  it  is  stated 
fn  the  recital,  expressly,  that  Mrs.  Blake  should  have  the  absolute 
disposal  of  the  property.  It  is  not  necessary  that  the  promissory 
note  should  operate  as  an  appointment,  for  it  is  now  held  that  the 
general  engagements  of  a  married  woman  are  enforced  against  her 
separate  estate — ^not  as  executions  of  a  power  of  appointment,  but 
as  exerdses  of  the  right  of  property:  Owens  v.  Dickenson  (a). 
The  case  of  Murray  v.  Barlee(h)  is  a  strong  one  in  favour  of 
the  petitioner;  there,  the  married  woman,  having  separate  estate, 
employed  an  attorney  to  transact  business  for  her,  and  by  letter 
promised  to  pay  him,  without  referring  to  her  separate  estate,  and 
it  was  held  that  the  estate  was  liable  to  the  payment  of  his  bill  of 
costs.  In  Bulpin  v.  Clarke  (c),  a  promissory  note  of  the  wife  was 
held  binding  on  her  separate  estate.  In  Tullett  v.  Armstrong  {d)y 
the  principles  respecting  the  separate  estate  of  married  women  are 
fully  laid  down ;  namely,  that  it  is  in  her  hands  liable  to  all  the 
incidents  of  property.  It  would  be  one  thing  to  hold  that  Mrs. 
Blake  could  alien  or  sell  her  estate,  but  quite  another  that  she 
cannot  make  it  liable  to  her  debts ;  for  the  payment  of  the  latter 
is  an  incident  to  her  having  separate  estate.  The  argument  that 
she  has  a  power  of  appointment  by  deed  only,  and  that  the  charge 
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sought  to  be  raised  hj  the  present  suit,  being  but  a  promiasory 
note,  oannot  operate  as  an  appointment,  so  as  to  affect  her  separate 
estate,  is  now  untenable ;  that  doctrine  is  exploded.  In  Owens  t. 
JDiekensen  it  was  finally  settled,  that  the  general  eagageaients  of 
a  feme  covert  bind  her  separate  estate  in  equity:  in  that  case 
the  lady  retained  an  attorney  to  transact  business  for  her,  and  it 
was  held  that  her  separate  estate  was  liabk  to  pay  his  costs.  The 
separate  existence  of  a  married  woman,  with  respect  to  her  own 
property,  settled  on  her,  is  a  creature  of  equity ;  and  the  moment 
the  Court  recognises  her  separate  property,  it  establishes  every 
incident  in  relation  to  it,  and  makes  it  liable  to  her-  debts  and 
engagements.  She  is  then  in  the  same  situation  as  a  man,  and 
her  estate  is  subject  to  the  like  liabilities.  What  can  be  stronger 
than  these  observaticms  of  the  Lord  Chancellor,  in  Murrity  t.  Bar- 
lee  (a)? — ^'The  wife  has  a  separate  estate,  subject  to  her  own 
control,  and  exempt  from  all  other  interference.  If  she  eaanot 
aflect  it,  no  one  can;  and  the  very  objeet  of  the  settlement,  which 
vests  it  in  her  exclusively,  is  to  enable  her  to  deal  with  it  as  if 
she  were  discovert."  And  again^  "Nothing  can  more  effectually 
defeat  the  puiposea  of  such  settlements  than  denying  power  to  the 
wife  to  charge  her  estat^/'  In  Thachtoell  v«  Gardiner  (6),  a  bond 
was  vested  in  trustees  for  the  separate  use  of  the  wife,,  for  life, 
remainder  as  she  should  appoint  by  instrument  under  seal;  she 
caused  the  bond  to  be  deposited  with  her  husband's  banker,  and 
gave  him  a  letter  at  the  same  time,  guaranteeing  the  payment  of 
advances  to  her  husband,  and  charging  the  proceeds  of  the  bond 
with  same :  it  was  decreed  a  charge  oli  her  life  estate  in  the  bond, 
though  the  Court  held  it  did  not  operate  as  an  app^tmeat  under 
the  power.  And  in  Gascon  v.  Frankum  (c),  where  a  feme  covert, 
having  separate  property,  agreed  to  take  a,  lease,  and  the  agreement 
was  signed  by  the  lessor,  and  handed  to  h^  for  signature,  but  she 
did  not  sign  same,  y^  w^it  into  possession,  a  decree  was  made 
against  her,  for  specific  performance,  on  the  bill  of  the  lessor. 


(a)  Ubieuprn, 


(b)  5  De  G.  &  S.  58. 


(c)  2DeG.  &S.  561. 
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Mf.  J.  W.  Sherlocky  in  reply.  1653. 

Chtnotty* 
The  intention^  lus  ^hown  by  the  recital  is  clear ;  iirst,  that  Mrs. 


Blake's  property  is  to  be  free  from  her  husband ;  secondly,  that  she 
16  to  have  the  life  enjoyment  of  it  in  a  particular  manner  only ;  and 
thirdly,  that  at  her  death  it  is  to  go  to  her  own  relatives,  unless  Argumtm, 
otherwise  disposed  of  by  her.  Under  the  trusts  of  this  settlement 
she  has  two  rights,  one  a  power  to  appoint  every  half  year,  by  deed 
under  seal,  each  half  year's  income,  but  no  single  appointment  to 
extend  beyond  half-a-jear.  This  is  not  the  usual  power  given 
to  a  feme  covert^  but  is  restricted,  and  no  appointment  can  be  valid 
for  more  than  hslf-a-year's  income,  and  then  only  where  it  is  under 
hand  and  seal,  and  made  in  pursuance  of  that  power.  The  promis- 
sory note  is  not  under  seal,  and  does  not  come  under  the  power, 
and  this  Court  cannot  compel  a  married  woman  to  execute  any 
instrument,  for  no  decree  can  be  made  against  her  person :  Tullett 
V.  Armstrong,  It  can  only  proceed  in  rem  :  A$htan  v.  Ayleti  (a) ; 
and  accordingly  (where  it  interferes  at  all),  the  *'  Court  gives  eflTect 
to  her  contracts,  not  as  personal  liabilities,  but  by  laying  hold  of 
her  separate  property,  as  the  only  means  of  satisfying  her  creditors : " 
Owene  v.  Dickenson,  The  other  right  that  Mrs.  Blake  h^  under 
this  deed  is,  that  afier  each  half-yearly  gale  of  the  annuities  is 
received  by  the  trustees,  and  undergoes  a  deduction  of  all  necessary 
outgoings  and  costs  ;  she  then  can  call  on  them  from  time  to  time  to 
pay  her  the  balance ;  but  she  cannot  claim  any  gale  from  the  trustees 
until  received  by  them,  and  those  expenses  have  been  deducted  there- 
firom.  Fieid  v.  Evans  is  therefore  in  point ;  and  she  cannot  anticipate 
or  alien  the  accruing  gales  of  these  annuities.  As  to  the  argument 
that  there  are  no  direct  words  restraining  anticipation,  they  are 
not  necessary ;  Lord  Cranwortb  distinctly  says  so :  In  re  Ross* 
Trusts  (6) ;  **  for  neither  the  words  '  without  anticipation,'  nor  any 
other  particular  form  of  words,  are  necessary  for  that  purpose."  And 
where  it  appears  to  be  the  intention  to  restrain  a  feme  covert  from 
anticipating,  the  Court  will  carry  such  into  effect: — Wagstaff  ^, 
Smith  (c).     The  case  of  Murray  v.  Barlee  has  no  application  here, 

(a)  1  M.  &  Cr.  111.  (6)  1  Sim.  N.  B.  199. 

(c)  9  Ves.  524. 
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for  that  only  decides  that  the  married  woman's  separate  estate  is 
liable  to  her  general  engagements,  which  is  perfectly  true.  The 
question  here  is,  simply,  whether  the  respondent  can  anticipate  her 
income,  under  the  trusts  of  this  deed,  by  means  of  a  promissory 
note  ?  and  it  is  to  be  determined  upon  the  construction  of  the  entire 
deed.  The  cases  of  Barrymore  v.  EllU  (a),  Browne  v.  Bamfard  {b\ 
and  Medley  ▼.  Horton  (c),  which  decided  that  the  limitation  to  the 
separate  use  of  the  lady,  c^ntil  appointment,  was  not  affected  by  the 
clause  restraining  anticipation,  in  the  sentence  giving  her  the  power 
to  appoint,  were  all  overruled  by  Lord  Lyndhurst,  in  Browne  v.. 
Bamfordy  on  appeal,  upon  the  ground  that  the  true  intention  of 
the  settlements  was  to  restrain  anticipation.  Even  in  Browne  v. 
Bamfordy  the  same  Vice-chancellor,  who  there  decided  in  favour  of 
anticipation,  and  who  usually  attached  as  little  weight  as  possible 
to  clauses  restraining  anticipation,  held,  that  negative  words  in  the 
receipt  clause  would  be  an  effectual  bar  to  anticipation.  Such  is 
the  present  case — here,  negative  words  are  used ;  but  none  of  the 
other  Judges  went  so  far  as  to  deem  them  absolutely  necessary: 
Hartop  V.  Howard  (d) ;  Harnett  v.  M^Doughal  (e).  And  in  Moore 
V.  Moore  (/),  Sir  L.  Shadwell  appeared  to  overlook  his  former  de- 
cisions ;  and  in  that  case  the  restraint  clause  is  not  so  strong  as  in  the 
present.  The  distinction  attempted  to  be  taken  between  alienating 
and  incurring  debts  b  answered  by  Browne  v.  Bamfordy  which 
was  the  case  of  a  guarantee.  The  argument  that  a  feme  eavert^ 
with  separate  property,  is  to  be  treated  as  &  feme  sole^  and  her 
property  to  be  liable  to  the  same  incidents  as  that  of  a  man,  has 
been  put  too  strongly ;  for  in  the  case  of  a  feme  soUy  or  a  man,  you 
cannot  settle  property  on  them,  so  as  to  give  them  the  absolute 
use  and  benefit  of  it,  and  yet  restrain  their  anticipating  it :  Brown 
V.  Pollock  (g)  ;  Jones  v.  Salter  (A).  That  peculiarity  exists  in  the 
case  of  A  feme  covert  alone ^  and  eyen  with  respect  to  it,  ^'the 
restraint  from  alienating  is  annexed  to  the  separate  estate  only. 


(a)  8  Sim.  1. 
(c)  14  Sim.  222. 
(e)  8Beav.  1. 
(S)  5  Sim.  663. 


(b)  11  Sim.  127. 
(rf)  3  Hare.  626. 
(/)  1  ColL  54. 
(A)  2B11B8.  AM.  20a 


Digitized  by 


Google 


CHANCERY  REPORTS. 


349 


and  that  separate  estate  has  its  existence  only  during  coverture:"         1853. 

Tuliett  V.  Armstrong^    The  distinction  between  "  separate  estate,**     v .^T?.'/ 

and  ** separate  estate  without  power  of  anticipation"  is  clear; 

yet  the  arguments  of  Counsel  on  the  other  side  recognise  no  such       blake. 

distinction ;  although  in  Owens  v.  Dicket^on,  upon  which  they  so     Armmau. 

much  rely,  that  distinction  is  obviously  taken  by  Lord  Cottenham. 

In  other  respects,  the  decision  in  that  case — being  one  of  a  will  by 

the  lady,  charging  her  separate  estate  with  her  debts,  and  that 

estate  being  settled  merely  to  her  separate  use,  independent  of  her 

husband,  but  not  restrained  from  being  anticipated — cannot  apply. 


The  LoBD  Chancellor. 

Having  carefully  considered  the  construction  of  the  marriage 
settlement  in  this  case,  I  have  come  to  the  conclusion  that  I  cannot 
interfere,  so  as  to  afford  the  petitioner  any  relief.  Where  a  married 
woman  has  property  settled  to  her  separate  use,  independent  of 
the  control  of  her  husband,  she  is  treated  by  a  Court  of  Equity, 
in  her  dealings  with  that*  property,  as  a  feme  sole,  so  far  as  her 
dominion  over  that  property  extends.  A  large  class  of  cases  have 
now  established,  beyond  controversy,  that  property  can  be  settled  to 
the  separate  use  of  a  married  woman,  so  as  to  give  her  the  exclusive 
benefit  of  it,  and  yet  exclude  her  power  of  anticipating  the  income. 
This  may  be  done  in  the  instrument  creating  the  trust  fund,  either 
by  general  terms,  or  by  express  words;  and  in  such  cases  it  is 
always  a  question  of  construction,  upon  the  whole  context  of  the 
instrument.  It  is  dear  that  the  words,  *' without  power  to  antici- 
pate,** will  have  that  effect;  still,  no  set  form  of  expression  is 
necessary ;  but  if  the  Court  can  collect  from  the  entire  instrument 
that  it  was  the  intention  to  restrain  anticipation,  the  Court  will 
effectuate  that  intention,  though  it  should  not  be  expressed  in  any 
particular  form  of  words. 

The  language  made  use  of  by  Lord  Cranworth,  in  Ross's  Trusts, 
referred  to  in  the  argument  yesterday,  is  an  express  authority  for 
that  proposition :  he  says,  ^*  The  words  attributed  to  Lord  Cotten- 
ham, in  the  report  of  Scott  v.  Davies,  namely,  that  the  decisions 
seemed  to  require  that  the  intention  to  restrain  a  married  woman 


Nov.  11. 
Judgment. 
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from  antioipatiDg  property,  settled  to  her  sqmrate  use^  shovld  be 
expressed  in  ft  particular  form  of  words,   aod  tliat  anticipation 
should  be  in  tenns  prohibited,  couid  not  hare  fallen  fvom  his 
Lordship ;  for  neither  the  wo^ds  ^  without  anticipation,'  nor  any  other 
particular  form  of  words,  are  necessary  for  that  purpose."    We  now 
come  to  the  case  of  Browne  v.  Bamford,  decided  by  Vice-Chan- 
cellor  Shadwell,  and  at  first  confirmed  by  Lord  Lyndhurst  on  appeal, 
but  subsequently  overruled  by  the  same  Judge  on  a  re«hearing.    In 
that  case,  the  trusts  were  %o  pay  the  income  to  the  lady's  appointee, 
but  without  power  to  her  to  anticipate,  and  in  default  of  appoint- 
ment to  pay  into  the  hands  of  the  lady,  for  her  sole  use,  independent 
of  her  husband,  &c. ;  there,   the  Vice-chancellor  held    that  the 
restraint  on  anticipation  was  confined  to  the  power  of  appointment, 
and  did  not  affect  the  trust  in  default  of  appointment ;  but  the  Lord 
Chancellor  held  that  the  clause  against  anticipating  overrode  the 
entire  trusts,  although  in  terms  confined  to  the  power.     A  similar 
principle  is  deduced  from  the  case  of  Moore  v.  Moore  (a),  where  the 
estate  was  given  to  the  feme  covert^  generally,  in  default  of  or  until 
appointment ;  and  yet  the   Court  held  the  true  meaning  of  the 
instrument  was,  that  the  estate  so  given  to  her  generally  until 
appointment  should   be  made  subservient  to  the  dmuse  restrain- 
ing anticipation,  contained    in  the  previous  sentence,  giving  her 
the  power  of  appointment.     The  decision  in  Field  v.  Evan*{h) 
illustrates  both  cases  ;    in  it  the  trustees   were  directed  to  take 
the  rents,  &C.,  when  the  same  should  become  due,  and  pay  them 
to  the  lady  or  her  appointee,  so  that  her  receipts  or  those  of 
her  appointee,  after  the  rents  were  due,  should  be  valid.     There, 
though    there  was  no   clause  restraining  anticipation,   the  Yice- 
Chancellor  held  she  could  not  alien  the  future  rents.     Looking 
over  the  present  settlement,  then,  it  is  necessary  to  revert  to 
Broume  v.  Bamford  (both  before  the  Vice-Chancellor,  and  also 
on  appeal) :  the  Vice  Chancellor,  in  effect,  held  that  negative  words 
(such  as  are  used  here),  in   the  receipt  clause,  would  effectually 
restrain  anticipation  ;  and  the  Lord  Chancellor  held  that  the  non- 
anticipation  clause  was  not  confined  to  the  power,  but  overrode 

(a)  1  Coll.  54.  (6)  15  Sim.  S75. 
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the  entire  settlement.  The  true  construction  of  the  settlement 
before  me  appears  to  be^  that  the  respondent  shall  not  anticipate ;  it 
is  recitedy  &c. — [His  Lordship  read  the  principal  recital,  and  con- 
tinued] : — K  that  recital  had  been  formally  carried  out,  it  would  be 
hard  to  contend  that  Mrs.  Blake  could  charge  these  annuities  in 
the  way  now  relied  on ;  and  that  recital  must  be  taken  in  connection 
with  the  subsequent  clauses  of  the  deed.  The  true  construction 
to  be  thus  deduced  from  the  entire  instrument,  appears  to  me  to 
be,  that  it  effectually  restrained  the  respondent  from  anticipating 
this  property.  The  case  of  Owens  v.  Dickenson,  referred  to  at 
the  Bar,  does  not  affect  the  question  of  anticipation;  and  in  the 
case  of  Murray  v.  Barlesy  also  cited  at  the  Bar,  there  were  two 
funds  settled  to  the  separate  use  of  the  lady,  as  to  one  of  which 
she  was  restrained  from  anticipating  the  profits ;  and  I  find,  upon 
reference  to  the  decree,  as  stated  in  3  If.  4r  ^'  PP-  212  &  213, 
that  it  was  expressly  confined  to  the  funds  unaffected  by  the 
non-anticipation  clause. 

Petition  dismissed. 


1853. 
Chimeeiy. 

I>OOLAN 
BI^AKE. 

Judgment. 


RYAN  V.  LEFROY.* 

Thb  petition  in  this  case  was  for  a  receiver,  under  the  Judgment 
Aets,  5  6  6  fF.  4,  c.  55,  and  3  &  4  Vie^  c.  105,  on  foot  of  a 
judgment  recovered  in  Trinity  Term  1848,  hy  the  petitioner  against 
A.  G.  Lefroy.  The  judgment  was  revived  in  Hilary  Term  1853. 
On  the  3rd  of  July  1851,  A.  G.  Lefroy  mortgaged  the  greater  part 
q£  the  lands  mentioned  in  the  petition,  to  Mrs.  Johnstone.  In  October 
1851,  a  commission  of  bankruptcy  issued  against  A.  G.  Lefroy,  and 
in  the  course  of  the  same  month  he  was  adjudged  a  bankrupt.  The 
mortgage  deed  contained  a  power  to  appoint  a  receiver,  which  had 
been  acted  on ;  but  upon  the  bankruptcy,  the  mon^^agee  took  posses- 

*  Ex  relatione  Alfbxd  M*Fablarid,  Esq. 


May  28.     ' 

After  a  jndg* 
ment   debtor 
has  become 
bankrapt,  a 
receiver  can- 
not  be   ap- 
pointed   on 
petition  of  the 
judgment  cre- 
ditor,   thongh 
canse  is  shown 
only   by  a 
puisne    mort- 
gagee in  pos- 
session. 
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sion  of  the  lands,  by  naming  her  own  agent,  and  insisted  on  her 
right  as  a  mortgagee  in  possession.  The  petition  in  this  matter  was 
presented  on  the  5th  of  February  1 853 ;  and  the  usual  conditional 
order  for  a  receiver  having  been  obtained,  Mrs.  Johnstone,  the 
mortgagee,  filed  an  affidavit  as  cause  against  its  being  made  absolute, 
relying,  amongst  other  things,  on  the  bankruptcy  of  A.  G.  Lefroy. 
The  Master  of  the  Rolls  disallowed  the  cause,  and  the  order  for 
a  receiver  was  made  absolute.  Against  this  order  the  mortgagee 
appealed. 


Argument,  Mr.  Fitzgibhon  and  Mr.  J,   E.  Walshe^  for  the  appeal,  con- 

tended that  the  statute  3  <&  4  Vic.^  c.  105,  sections  21  &  22,  did  not 
give  any  preference  to  judgments  in  bankruptcy ;  but  at  all  events 
that  any  doubts  as  to  its  operation,  and  the  effect  of  the  decision 
In  re  Perrin{a)  were  put  an  end  to  by  the  recent  statute,  12  &  13 
Ftc,  c.  107,  s.  108,  which  restored  the  law  as  it  was  under  6  W.  4, 
c.  14,  s.  126,  and  levelled  all  judgments  in  bankruptcy;  and  that 
.the  circumstance  of  the  mortgagee  being  in  possession  made  no 
difference,  as,  if  the  judgment  creditor  were  allowed  to  levy  his 
demand  against  the  mortgagee,  the  mortgagee  could  plainly  recover 
her  demand  afterwards  against  the  bankrupt's  estate,  and  thus  the 
judgment  creditor  would  indirectly  get  the  very  preference  over 
other  creditors  which  the  Bankrupt  Act  intended  to  deprive  him  of. 
They  referred  to  the  statutes  5  &  6  ^.  4,  c.  55,  ss.  31  &  37 ;  3  &  4 
Fic,  c.  105,  s.  21 ;  12  &  13  Vic,  c.  107,  s.  108 ;  6  W.  4,  c.  14, 
8.  126;  2  &  3  Vic,  c.  86 ;  7  &  8  Vic,  c.  90,  s.  36;  and  cited 
Baker  v.  Pettigrue  {h) ;  Burt  v.  Bernard  (c)  ;  Reid  v.  Datnf  (d) ; 
Whitmore  v.  RohiMon  {e). 

Mr.  Deasy  and  Mr.  Harkan,  contra,  contended  for  the  petitioner, 
that  as  the  assignees  of  the  bankrupt  did  not  intervene,  the  question 
was  to  be  regarded  simply  as  between  the  mortgagee  and  the 
receiver ;  that  the  former  was  the  absolute  owner  of  the  lands  at 

(a)  4  It.  Eq.  Bep.  89,  362.  (6)  2  Ir.  Eq.  Rep.  144. 

(c)  4  Jr.  Eq.  Rep.  326,  and,  on  appeal,  5  Ir.  Eq.  Bep.  425. 
(O  3  Jr.  Eq.  Bep.  153.  (e)  8  M.  &  W.  463. 
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law,  and  could  not  have  any  defence  there  to  an  elegit,  and  that  the        1853. 

Chancery, 
appointment  of  a  receiver  was  available  wherever  an  elegit  was, 

being  merelj  a  substitute  for  the  latter ;  that  the  provisions  in  th^i 
Bankrupt  Act  onlj  applied  to  a  distribution  of  the  funds  in  bank- 
ruptcy, and  nt)t  to  a  proceeding  like  this,  which  was  simply  a  Argument 
struggle  between  two  creditors,  one  or  other  of  whom  should  get 
the  fund,  the  assignees,  in  effect,  rejecting  the  property.  They 
relied  on  Paidwin  v.  Belcher  {a)^  and  argued  that  the  principle 
of  that  decision  ruled  this  casew  They  also  cited  Hanson  v. 
SUven8<m{b).  It  was  suggested,  too,  that  the  property  was  so 
deficient  in  value  that  nothing  would  be  distributable  in  the  bank* 
ruptcy,  and  as  the  mortgage  would  entirely  absorb  it,  the  mortgagee 
was  really  the  owner ;  but  as  the  affidavits  did  not  establish  this,  and 
an  offer  of  leave  to  make  a  further  affidavit  on  the  subject  was 
declined,  the  case  was  argued  on  the  assumption  that  the  relative 
value  of  the  debt  and  property  were  unascertained  or  immaterial. 


The  LoKD  Chancellor  observed  that  Baldwin  v.  Belcher  was  Judgment 
a  case  between  two  mortgagees,  and  had  nothing  to  do  with  the 
estate  of  the  bankrupt;  that  the  126th  section  of  the  6  FP.  4  c  14, 
contemplated  the  very  case  of  a  mortgagee,  as  contrasted  with  a 
judgment  creditor ;  that  it  was  unnecessary  to  say  what  the  effect  of 
the  section  would  be  In  a  case  where  the  assignees^  clearly  rejected 
the  property, — as  that  was  not  the  case  here,  where  the  Tespondent 
appeared  to  be  only  in  the  ordinary  position  of  a  mortgagee  in 
possession,  and  liable  to  account  to  the  assignees ;  that  he  did  not 
think  an  execution  at  law  could  in  the  present  case  be  enforced ; 
and  that  it  would  be  allowing  the  entire  machinery  of  the  Act  to  be 
evaded  by  a  side-wind,  if  the  judgment  were  to  be  paid  in  full 
whenever  there  was  a  subsequent  mortgage,  which  in  the  end  must 
come  out  of  the  bankrupt's  estate,  as  the  mortgagee's  demand, 
admittedly,  should  be  paid  afterwards.  His  Lordship,  therefore, 
allowed  the  cause,  as  to  the  lands  included  in  the  mortgage,  as  to 
which  cause  was  shown. 

(a)  IJo.  &  Ut  18 ;  S.  C.,  6  Ir.  £q.  Bep.  424.  (6)  B.  &  Al  303. 

VOL.  3.  45 
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LANAUZE  V.  HALONE  and  Wife.^ 


Dec.  S. 


A   marriage     The  petition  in  this  matter  prayed  that,  onder  the  will  ef  John 
settlement  re- 
cited an  inten-  G^rge  Lanauze,  the  petitioner  Geor^  Lanauae  aright  be  declared 
tion  to  secnre 

a  jointnie  for  to  have  become  entitled  to  the  lands  of  Kill,  dse.,  upon  the  decease 
the  wife ;  and     ^.,  •,.,  ,4.  ...  ... 

the    property  <»  ^^  testators  only  danghter,  and  for  an  injunction  to  put  bim  in 

hnsband'O     ^  possession  of  same ;  and  also  for  an  aocoant  of  the  rents  received 

ttSflt^^se^  by  the  respondents  since  the  death  of  that  lady. 

^^Aotc^       The  petition  stated,  that  by  a  deed  of  settlement,  bearing  date  the 

to,  upon  such  25th  day  of  April  1832,  and  made  on  the  marriage  of  the  testotor 

8uch    persons  John  Ckorge  Lanauae,  with  the  respondent  Mrs.  Malone  (then  Elica 
as  the  husband 

should  appoint  Stafford),  reciting  that  the  testator  was,  amongst  other  property, 
by    deed     or 

will,    and    in  possessed  of  one  moiety  of  the  lands  of  Kill,  held  under  the  see 
default   there- 
of,   for    the    of  Ktlmore,  and  renewable  by  euetom  every  seven  years;  and 

children  of  the        ..  .   ^  ,  ••/•..      1  j      . 

marriage,         reciting  an  agreeaient  to  make  a  provisioQ  for  the  kdy,  in  case 

sh^  amie.     ^^  ^^^  surtiving  her  said  intended  husband:  the  said  lands  wtsre, 
Held,  that  ^e 

power  was  a  ^neral  one,  and  not  restrict^  to  children  of  the  maniage  by  the  subse- 
quent limitation  in  their  favour. 

The  settlor,  .by  his  will,  referred  to  'the  settlement,  and  confirmed  the  jointure, 
and  bequeathed  the  lands  nomMalfm,  and  aU  his  other  property,  to  trustees  for  tfas 
benefit  (in  the  events  that  happened)  of  his  only  daughter  (who  afterwards  died 
under  age,  &c),  witli  rematndere  over,  but  he  c^d  not  refer  to  the  power. 

Held,  that  the  power  was  well  executed  by  the  will  in  &vour  of  the  first  remain- 
derman. 

By  the  will  the  testator  bequeathed  the  lands  of  K.  (held  under  a  Bishop's  lease, 
renewable  every  seven  years),  and  all  his  other  property  (beine  personal),  to  trustees, 
upon  trust  to  pay  the  rents  and  other  outgoings  of  K.  as  therdn,  and  to  preserve  the 
interest  in  said  lands  by  keeping  up  the  renewals ;  and,  after  giving  certain  legacies, 
he  bequeathed  the  residile  or  the*  bndfr  of  K.,  and  the  other  property,  to  his 
daughter,  her  executors,  &c ;  but  in  case  of  her  death,  under  age  and  unmarried, 
then  over.  On  the  testator's  death,  the  dan^terwaa  a  minor,  and  made  a  ward  of 
Court;  and  the  other  personal  estate  not  being  sufiScient  for  payment  of  his  debts, 
the  greater  part  of  same  were  paid  out  of  the  rents  of  K.,  by  the  receiver  in  the 
minor  matter,  and  renewals  were  also  obtained,  and  the  fines  paid  in  like  manner. 
The  daughter  died  under  age  and  unmarried,  and  a  remainderman  took. 

Held^  that  the  personal  lepreeentative  of  the  minor  wae  entitled  to  be  repaid  the 
principal  money  of  such  of  the  testator's  debts  as  were  paid  out  of  the  rents  of  K. 
during  the  minority,  and  which  the  odier  perBonal  estate*  was  insufilcietit  to  dis-    ' 
charge,  with  interest  thereon  from  the  minor's  death. 

Held  alio,  that  the  minor  and  remainderman  were  bound  to  contribute  to  the 
Mnewil  fines,  in  proportion  to  the  actual  advantage  they  respectively  obtained  from 
the  lenewala. 

*  JElr  relatime  ALrmxD  M'Fabland,  Esq. 
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in  oonnckrtiioii'  of  tk»  auuxuige^  and  for  t&#  purpMe  of  creating 
a  jpinture  for  her,  seated  ia  tr«8tee%  upoai  truat^  tkst  thej,  alker 
payment  of  bead  r^it  and  renewal  fines,  riioold  sufier  the  said 
John  George  Lanauze-  to  reoeive  tiie  reota-  for  life  ^  and  after  hie 
decease,  in  trusty  to  secure  a  jointure  for  the  said  kdj,  in  case  of 
her  surviving  him^  with  the  usual  powers  of  distress,  and  subject 
thereto  that  the  trustees  should  stand  possessed  of  tile  hmds,  upon, 
trust,  to  lUMi  for  the  use  and  behoof  (^  such  person  or  persons,  and 
to  and  for  such  uses,  intents  and  purposes  aa  the  said  John 
Lanauze  should,  by  deed  or  will  as-  therein^  direct ;  and  in 
defoult  of  such  appointment,  or  so  for  as  any  such  appointment 
should  be  insufficient,  upon  trust,  for  the  children  of  the  intended 
marriage,  share  and  sh|ure  alike,  as  therein  mentioned.  The  settle- 
ment also  contained  a  proviso,  that  in  case  of  the  death  o£  the 
lady  before  the  said  John  George  Lanauze,  the  trustees  should 
le-convey  to  him« 

The  said  John  George  Lauaaze  made  his  will,  dated  the  19th. 
day  of  Febmary  1884,  and  thereby  seoiting'  that,  by  his  maridage 
settlement,  he  had  created  a  jointure  for  hia  wifo,  he  confirmed 
same,  and  then  bequeathed  the  said  lands. of  Kill,,  and  all  his  other 
property  (being  entirely  compoeed  of  personal  estate),  unto  trustees, 
upon  trust  in  the  first  place,  from  time  to  time,  and  at  all  times, 
to  preserve  testator's  interest  and  t6nant>-righty  by  duly  paying 
the  head  rents  to  the  proper  landlords;  and  secondly,  to  pay  to 
the  parties  entitled  all  fines,  for  enabling  the  trustees  to  obtain 
renewals  of  his-  said  lands,  and  then  to  pay  all  taxes  and  duties 
affecting  the  same.  And  the  testator,  having  next  bequeathed 
several  pecuniary  l^aoies,  gave  all  the  residue  oft  his  interest 
in  said  lands,  and  all  the  residue  of  his  other  personal  estate — 
sulject  to  the  trusts  thereinbefore  mentioned-^unto  (in  the  event 
which  occurred)  his  only  daughter,  her  executors,  administra^ 
tors  and  assigns ;  but  in  the  event  of  his  daughter  dying  under 
the  age  of  twenty-one  years  and  unmarried,  testator  bequeathed 
ihe  residue  of  the  lands  and  other  property  unto  the  petitioner 
George  Lanauze,  and  in  case  of  his  death  under  age^  then  over. 

The  t^tator  died  in  the  year  1837,  leaving  his  wife  and  said 
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1853.        daughter,  his  only  chQd,  him  surviving.   In  the  year  1839,  the  latter 
Chancery^ 

was  made  a  ward  of  Court ;  and  her  mother,  the  respondent,  Eliza^ 

in  the  absence  of  the  executor  of  the  will,  took  out  administration 

cum  iestamento  annexo^  and  passed  an  account  before  the  Master 

Statment,      ^^  ^  ^^^  other  personal  estate  left  by  the  testator.    During  the 

minority,  several  debts  of  the  testator  were  paid  off  out  of  the 

rents  of  the  lands  of  Kill,  by  the  receiver  in  the  minor  matter, 

under  orders  of  the  Court,  and  renewals  were  also  obtained,  the 

fines  being  paid  in  like  manner. 

The  minor  died  in  1851,  under  age  and  unmarried;  her  mother 
obtained  administration  to  her,  and  intermarried  with  Malone,  the 
other  respondent ;  and  they  continued  in  possession  of  the  lands^ 
and  obtained  a  renewal  to  themselves,  claiming  through  the 
deceased  minor. 

The  points  raised  by  the  answering  affidavits  were  four : — ^first, 
that  the  power  of  appointment  in  the  settlement  (under  which,  in 
connection  with  the  bequest  in  the  testator's  will,  the  petitioner 
claimed),  though  apparently  general,  was  restricted  to  children  of 
the  marriage,  by  reason  of  the  limitation  to  them  in  default  of 
appointment ;  secondly,  that  if  the  power  was  general,  yet  the  will 
(not  referring  to  it)  was  not  a  valid  execution  of  it ;  thirdly,  that  in 
case  the  power  was  well  executed,  the  respondents  were  entitled  to 
be  repaid  such  of  the  debts  of  testator  as  were  paid  during  the 
minority  out  of  the  rents  of  the  lands,  with  interest,  from  the 
minor's  death;  and  fourthly,  that  the  petitioner  was  bound  to 
contribute  to  the  payment  of  the  renewal  fines. 


Argument, 


Mr.  Francis  Fitzgerald^  Mr.  B.  Lloyd  and  Mr.  Coffey^  for 
the  petitioner. 

Mr.  Serjeant  0*Brien^  Mr.  Serjeant  Christian  and  Mr.  Jona^ 
than  Sherlochy  for  the  respondents. 

The  arguments  appear  from  the  judgment,  and  the  following 
cases  were  cited  : — 

First  point. — Mildtnay's  case  (a);  Bristoe  v.  Ward{b);  Cooke 
T.  Bristoe  (c)i  Peddie  v.  Peddie{d). 


(a)  6  Coke,  175  a. 
(c)  2  Dr.  &  Wal.  596. 


(6)  2  Ves.  jnn.  386. 
(<0  6  Sim.  78. 
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Second  point. — Janes  v.  Jones  (a)  \  Anson  y.  Lee{b). 
Third  point — Drinkwaier  v.  Ooombe  (c)  ;  Harris  v.  Poyner  (d). 
Fourth  point — Ker  v.  Robins  (e);   Alien  v.  Blackmoor  (f)  ; 
Capel  V.  Wood{g)\  Ploytus  v.  Abbot  (h);  Jones  v.  Jones  (i). 


1853. 


Arffument, 


The  Lord  Chahceixor. 

In  this  case,  the  testator  John  George  Lanauze,  prior  to  his  mar-  Jwigmem, 
riage  with  Eliza  Stafford,  now  Eliza  Malone,  one  of  the  respond*' 
ents,  was  possessed,  amongst  others,  of  the  lands  of  Kill,  held  under 
a  bishop's  lease  for  twenty-one  years,  renewable  by  custom  every 
seven  years,  upon  payment  of  a  large  fine ;  and  by  the  settlement, 
executed  by  Mr.  Lanauze  on  the  occasion  of  that  marriage,  the  said 
lands  were  vested  in  trustees,  upon  trust  for  the  testator  for  life ; 
and  after  his  decease,  upon  trust  to  secure  a  jointure  for  his  wife 
surviving  him,  and  subject  thereto,  upon  trusts  for  such  person  and 
persons,  and  to,  for  and  upon  such  uses,  intents  and  purposes,  as 
the  testator  should,  by  deed  or  will,  appoint,  and  in  default  thereof, 
then  for  the  children  of  the  marriage,  share  and  share  alike,  as  in 
the  settlement  mentioned.  The  marriage  took  place,  and  the  testator 
afterwards  made  his  will,  without  referring  to  the  power,  but  no- 
ticing the  settlement,  and  confirming  it.  He  bequeathed,  amongst 
other  things,  the  lands  of  Kill  to  trustees,  upon  trust,  to  preserve 
his  interest  therein  by  payment  of  rent,  taxes  and  renewal  fines ; 
and  then,  as  to  the  residue  of  said  property,  subject  to  the  join- 
ture for  his  wife,  upon  trust  (in  the  events  which  occurred),  for 
*his  only  daughter,*  with  an  executory  bequest  over  to  the  peti- 
tioner, in  case  of  her  death  under  age  and  unmarried.  The  testator 
died,  and  his  daughter  was  made  a  ward  of  Court,  and  died 
unmarried  aAd  under  age ;  administration  has  been  taken  out  to 
her  by  the  respondent  Eliza  Malone,  who  became  the  wife  of 
the  respondent  Charles  Malone,  after  the  testator's  death. 


(a)  lOJnr.  960. 
(c)  2  S.  ft  St.  340. 
(0  2  Jut.,  E.  773. 
(s)  4  Bum.  500. 


(b)  4  Sim.  364. 
(d)  1  Drew.,  B.  174. 
(/)2V.&B.  65. 
(A)  2M.  &K.  109. 


(0  5  Hare,  440. 


Digitized  by 


Google 


368 


CHANCERY  REPORTS. 


1853. 
Chancery. 


The  petition  has  beea  peeaented  fov  the  purpose  of  haraif  the 
will  carried  into  effect,  and  a  declamtion  obtained,  that  the  peti- 
tioner is  entitled  to  the  lands.  The  respondents^  on  the  other 
hand,  insist  that,  upon  the  ooDStruotion  of  the  settlement^  the 
power  of  appointment  given  to  the  testator  thereby  was  not  a 
general  power,  but  one  that  should  be  restricted  to  children  of 
the  matriage ;  and  that*  even  admitting  the  power  to  be  a  gencbral 
one,  it  was  not  well  executed  bj  the  will  As  to  the  first  of 
these  questions,  it  has  been  ooqtended  that  the  meaning  of  the 
settlement  was,  to  provide  for  the  wife  and  children  of  the  settlor^ 
and  that  such  intention  is  shown  by  the  provision,  that  in  case 
there  should  be  no  children  of  the  marriage,  the  trustees  should 
re-convej  to  the  settlor ;  and  the  case  of  Brisioe  v.  Ward  has 
been  x^ied  on,  with  others.  Now,  I  cannot  agree  with  this  con- 
struction ;  the  recital  in  the  settlement  clearly  shows  the  meaning 
to  be,  to  make  a  provision  for  the  wife  onlj — [His  Lordship  read 
the  recital]  ;-^Tand  the  words  of  the  power  are  most  general  in 
their  nature — ^none  more  so — while  the  limitation  in  default  of  ap- 
pointment to  the  children  seems  to  be  made  for.  the  purpose  of 
securing  to  them  a  (wovision,  in  case  of  the  intestaG7  of  the  settlor. 
From  beginning  to  end,  the  terms  of  the  settlement,  save  aa  to 
that  one  limitation^  contemplate  a  provision  for  the  wife  alone^ 
and  evince  no  intention  of  making  an  absolute  provision  for  the 
children.  How,  then,  can  I  cut  down  the  terms  of  a  power  most 
general  in  its  nature,  and  in  perfect  accordance  with  the  meaning 
of  the  settlement,  unless  the  intention  that  it  should,  be  so  restricted* 
appears  on  the  face  of  the  deed,  the  contrary  of  which  is  the  fad  ? 
The  case  of  Brisioe  v.  Ward  was  strongly  relied  on ;  and  other 
cases  were  cited  in  support  of  that  authority.  Now«  the  case  of 
Brisioe  v.  Ward  is  very  different  from  the  present  one  $  that 
was  a  case  of  marriage  articles,  where  equal  portions  of  the  pro* 
perty  of  the  gentleman  and  of  the  lady  were  agre^  to  be  settled 
on  the  husband,  for  the  joint  lives  of  himself  and  wife ;  and  in 
case  he  died  first,  leaving  issue  by  her,  then  to  her  for  life,  with 
remainder,  as  to  the  principal,  as  he  should  appoint  generally,  or 
in  default  thereof,  to  the  children,  share    and    share  alike.    A 
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^ttleaiefit  was  subsequently  made^  in  pursuance  of  the  articles, 
«iid  1^  property  was  Tested  in  trustees,  upon  trust,  after  the 
death  of  the  surnvor  of  the  husband  and  wife,  for  the  children 
of  the  marriage,  as  the  husband  should  appoint — ^thus  showing 
the  consttuedon  ^e  parties  Uiemselves  put  upon  the  articles,  and 
their  own  inteatioik  ■  Lord  Rosslyn  there  decided,  that  the  power 
in  the  articles  was  properly  restricted  by  the  settlement  to  a 
power  of  i^pointment  amongst  the  children,  from  the  nature, 
terms  and  construction  of  the  articles.  As  I  have  said,  the  pro- 
perty agreed  to  be  settled  by  the  articles  was  partly  the  husband's 
and  partly  die  wife's ;  and  the  words  of  the  power  in  the  articles 
were,  merely,  that  the  trustees  should  apply  the  principal  as  the 
husband  should  appoint.  Here  the  property  is  the  husband's; 
the  instrument  is  a  settlement,  and  not  articles.  The  recital 
is  confined  entirely  to  the  making  of  a  provision  for  the  wife, 
and  the  words  are  altogether  difierent  from  those  in  Brutoe  v. 
Wardj  being,  **for  such  person  or  persous,**  clearly  showing  the 
intention  not  to  restrict  the  power.  The  case  of  Mackinley  v. 
Suan{a)  is  extremely  like  the  present.  It  was  a  bequest  by 
a  testator  of  a  sum  of  stock,  to  trustees,  for  his  daughter  for 
life,  and  after  her  death,  in  trust,  for  such  persons  and  for  such 
purposes  as  she  should  by  deed  or  will  appoint,  and  in  default 
of  appointment,  for  her  children.  There  the  power  was  held 
to  bo  a  general  one;  Sir  L.  Shadwell  saying,  **It  is  plain  that 
the  clause  creating  die  power  cbntatns  no  restriction  whatever,, 
as  to  its  objects ; "  add,  referring  to  die  case  of  Brisioe  v.  Ward 
(which  he  does  not  seem  to  approve  of),  he  remarks,  '*I  cannot 
help  observing,  that  upon  reference  to  the  articles  which  are 
stated  in  the  commencement  of  the  report,  it  appears  to  me 
strange  to  say,  that  the  construction  to  which  .Lord  Rosslyn 
alludes  was  not  the  natural  construction  of  the  words  of  the 
instrument  It  is  plain,  however,  that  the  construction  which 
his  Jx>rdship  put  upon  the  articles  was  adopted  by  him  mainly 
upon  the  grounds  that  the  nature  and  purposes  of  the  instrument 
required  it."    MaekinUy  v.  Sison  is  precisely  in  point;  and  with- 

(«)8Si]iL561. 


1863. 
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Judgment, 


out  in  any  manner  infringing  upon  the  decision  in  Brittoe  y» 
Wardy  I  must  hold  the  power  in  this  deed  to  be  a  general  one. 

The  next  question  raised  is  on  the  construction  of  the  will ;  and 
the  respondents  contend  that  it  is  not  a  good  execution  of  the 
power.  I  am  clearly  of  opinion  that  the  power  is  validly  eze^ 
cuted  by  the  wiU.  The  property  dealt  with-  by  the  will  is  the 
very  subject-matter  of  the  power ;  the  testator  refers  to  the  pro- 
perty as  hisy  and  settles  it  in  a  manner  totally  inconsistent  with 
any  ulterior  interest  he  had  therein,  and  which  could  only  operate 
as  an  execution  of  the  power.  The  subject-matter  of  the  power  is 
absolutely  disposed  of;  and  the  intention  to  execute  the  power  is 
clear.    I  must  declare  the  will  a  valid  execution  of  the  power. 

As  to  the  renewal  fines,  I  am  of  opinion  that  the  testator's 
daughter,  Mary  Anne  Lanauze,  and  the  petitioner,  were  bound  to 
contribute  thereto,  in  proportion  to  their  respective  enjoyment  of 
the  property.  The  testator,  it  is  true,  directs  his  trustees  to  pre- 
serve his  interest  in  this  property,  by  paying  the  renewal  fines 
from  time  to  time;  but  it  has  been  repeatedly  ruled,  that  a  di- 
rection to  trustees  to  pay  fines  from  time  to  time,  when  no 
specific  fund  is  created  for  such  payments,  is  not  sufficient  to 
throw  upon  the  tenant  for  life  the  onus  of  paying  the  fines  out 
of  the  rents  and  profits  which  accrued  due  during  his  enjoyment 
of  the  estate.  The  general  rule  is  clearly  laid  down,  in  the  case 
of  Jones  V.  Jones^  cited  at  the  Bar,  and  also  in  the  very  recent 
case  of  Huddleston  v.  Whepsdale  (a),  following  many  others,  the 
principal  of  which  have  been  cited  at  the  Bar.  Upon  this  point» 
I  must  declare  that  the  minor  and  petitioner  were  bound  to  con- 
tribute to  the  renewal  fines,  in  proportion  to  the  actual  advan- 
tage they  respectively  obtained  from  the  renewals. 

With  respect  to  the  payment  of  the  testator's  debts,  and  the  right 
of  the  respondents  to  be  recouped,  this  case  does  not  differ  from  that 
of  a  tenant  for  life  paying  off  the  charges  that  affect  the  inheritance* 
The  case  of  Drinhwater  v.  Coambe^  cited  at  the  Bar,  is  in  point, 
and  I  must  declare  that  the  respondent  Mrs.  Malone,  and  her  has- 

(a)  9  Hare,  775. 
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band,  in  her  right  are  entitled  to  be  repaid  the  principal  money  of 
such  of  the  testator's  debts  as  were  paid  out  of  the  life  estate  of  the 
minoty  and  which  the  other  personal  estate  of  the  testator  was 
insufficient  to  discharge,  with  interest  thereon  from  the  death 
of  the  minor.  • 


1853. 
Chonccfy* 


Judgment, 


BRERETON  r.  HUTCHINSON. 


Mr.  9Fm.  SmM,  for  the  appeal. 


Dec.  14. 

1854. 
March  16. 

The  facts  of  this  case  are  fuUj  stated  in  the  judgment  of  the  Master      In  1811,  T. 

H.  execated  a 

of  the  Rolls,  (jnqtra,  vol.  2,  p.  648).  bond,  in  which 

his  heirs  were 
not  bound,  and 
on  which  he 
paid  interest 
Mr.  Lawson  and  Mr.  R.  R.  Warren^  contra.  nntilhisdeath, 

inl820.  T.H. 

In  addition  to  the  cases  mentioned  in  the  RoUs  and  by  the  made  his  wUl, 

^  by  which    he 

Lord  Chancei^Ilob,  the  following  were  cited: — March  v.  Rus-  left  all  his  pro- 
perty to   W. 

sell  (a);  Sunt  v.  Bateman{p);  Harding  y,  Grady  (e);  Francis  H.H.,anddi. 

rected  that  all 

V.    Grover  (d)  ;  Jenkins  v.  Roberts  (e)  ;  Clifford  v.   Lewis  (/) ;  his  jnst  debts, 

legacies,  and 

1  Eq.  Abr.,  p.  384.  fnneral   ex- 

penses should 
be  paid  by  W. 
H.  H.,  whom 
he  appointed 
executor.  W. 
H.  H.  proved 


The  LoBD  Chanceu^b. 

This  case  has  been  brought  forward  before  me  on  an  appeal 


from  an  order  pronounced  by  the  Master  of  the  Rolls,  on  the  ^®  ^^^^^ 

3rd  of  November  1853,  by  which  he  reversed  a  decretal  order  lands  in  1821, 

•^  without  re- 

ceiving a  pecu- 
niary equivalent ;  he,  however,  paid  interest  on  the  bond  until  he  died  in  1843. 
The  parties  daiming  under  the  deed  of  1821  paid  interest  up  to  1849,  under  a 
mistaken  belief  of  their  liability.  A  cause  petition  was  filed  in  1853,  to  recover 
the  amount  of  the  bond,  from  the  representatives  of  W.  H.  H.  HeU  (affirmhig 
the  order  of  the  Master  of  tiie  Bolls),  that  the  daim  gainst  W.  H.  H.,  being 
founded  on  a  breach  of  a  trust  created  without  a  spedimv  executed  by  him,  was 
a  simple  contract  debt,  and  as  such  barred  by  the  Statute  of  LimitationB,  10  Car,  1, 
sess.  2,  c  6,  s.  3  (/r.)— [I>Kfifi€  v.  Doran^  13  Ir.  £q.  Bep.  546,  supported]. 

(a)  3  M.  &  C.  13.  (b)  10  Ir.  £q.  Rep.  360. 

(c)  D.  &  War.  34a  (£0  5  Hare,  39. 

(e)  22  Law  Jour.,  N.  S.,  874.  (/)  6  Mad.  33. 
TOL.  3.  46 
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1854.  made  by  Master  Murphy,  and  directed  that  the  petition  should 
-  be  dismissed,  without  ^oats.  Bj  their  appeal,  the  petitioners  seek 
that  the  order  of  the  Master  of  the  Rolls  should  be  reversed, 
and  that  I  should  affirm  the  order  of  Master  Murphy.  The 
Judgment,  f^^^  q£  ^Ji^  ^5^3^  are  so  fuHy  detailed  in  the  judgment  of  the 
Master  of  the  Rolls,  of  which  a  copy  has  been  supplied  to  me  by 
hi3  Honour,  that  I  do  not  feel  it  to  be  necessary  minutely  to  go 
into  them.  The  short  outline  of  it  is,  that  the  petitioners  seek 
payment,  out  of  the  assets  of  William  Henry  Hutchinson  deceased, 
of  whom  the  respondents  are  the  personal  representatives,  of  the 
sum  of  £800  of  the  late  currency,  for  which  a  bond  was  given  by 
Thomas  Hutchinson,  the  father  of  William  Henry  Hutchinson,  on 
the  marriage  of  the  petitioner  Anne,  to  the  petitioner  John  Brereton, 
and  Robert  *Kenny  (who  is  since  deceased),  as  trustees  of  the  settle- 
ment executed  on  that  occasion ;  and  they  seek  this  relief  against 
those  assets,  on  this  special  ground,  that  under  the  will  of  Thomas 
Hutchinson  the  obligor,  William  Henry  Hutchinson  took  estates 
thereby  devised  to  him,  affected  by  a  trust  for  payment  of  the  debts 
of  the  testator,  and  in  violation  of  that  trust  aliened  those  estates 
by  his  marriage  settlement,  so  that  no  direct  relief  can  now  be  had 
against  them;  and  they  insist  that  this  act  constituted  a  breach 
of  trust  on  his  part,  in  respect  of  which  his  personal  estate  is 
now  liable  to  make  good  the  amount  of  that  security  for  £800,  and 
interest.  The  petition,  being  in  effect  for  the  administration  of  the 
assets  of  William  Henry  Hutchinson,  was  referred  to  the  Master, 
under  the  provisions  of  the  16th  section  of  the  Chancery  Regulation 
Act,  and  he  came  to  the  conclusion  that  the  petitioners  had  estab- 
lished their  claim,  and  Chat  the  demand  was  not  banred  by  the 
Statute  of  Limitations,  which  constituted  one  of  the  defences  relied 
on  before  him  on  the  pfurt  of  the  respondent 

The  case  having  been  brought,  by  appeal  from  this  decision  of 
the  Master,  brfore  the  JMaster  of  the  Rolls,  his  Honour  appears  to 
have  concurred  with  the  Master  in  the  views  taken  by  him  of  the 
rights  of  the  petitioners,  except  so  far  as  regards  the  defence  of  the 
Statute  of  Limitations,  which  he  ruled  to  be  a  valid  defence.  Li  his 
judgment,  however,  he  expressly  declared  that  he  so  decided  the 
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-case  against  hia  own  opinion,  but  as  considering  himself  bound  to        1B54. 
follow  the  decision  of  the  Court  of  Exchequer  in  the  ease  of  Dtmne     v^ — — -^ 
V.  Doran  (a).    ¥rom  that  judgment  the  present  appeal  has  been  v. 

brought  bj  the  petitioners,  and  thev  claim  has  been  resisted  here 
by  the  respondents,  as  well  on  the  defence  of  the  Statute  of  Limi- 
tations as  on  the  ground  that  in  fact  the  petitioners  had  no  demand 
against  the  assets  of  William  Henry  Hutchinson.  To  support  that 
proposition,  it  is  contended  that,  in  fact,  the  debts  of  Thomas 
Hutchinson  were  not  charged  upon  the  lands  devised  by  his  will 
to  William  Henry  Hutchinson ;  or  that  if  they  were,  the  latter  was 
not  a  trustee  of  those  lands  for  payment  of  the  debts,  as  stated  in 
the  judgment  of  the  Master  of  the  Rolls. 

Thomas  Hutchinson,  by  his  will,  devised  to  William  Henry 
Hutchinson,  who  was  his  only  son  and  heir-at-law,  certain  estates 
therein  particulariy  mentioned,  together  with  all  the  properly, 
real  and  personal,  of  which  he  should  die  possessed,  save  as  therein- 
after mentioned,  and  chargeable,  as  theieinafter  mentioned,  for 
ever  ;  and  after  certain  bequests,  not  material  to  the  present 
question,  directed  that  all  his  just  debts,  legacies  and  funeral 
expenses  should  be  paid  by  his  said  son,  WiUiam  Henry  Hutchin- 
son, whom  he  appointed  sole  executor.  Now,  I  think  it  is  very 
plain  that  by  these  devises  and  declarations  the  testator  intended 
that  his  debts  should  be  charged  on  the  lands  devised  ;  and  by  the 
direction  that  they  should  be  paid  by  his  devisee,  it  is,  I  think, 
equally  plain,  that  the  latter  is  constituted  a  trustee  for  payment  of 
them.  The  case  in  this  respect  resembles  Mor$e  v.  Litngham^ 
cited  at  page  286  of  the  report  of  Burke  v.  Jones  (b).  It  is  true 
that  in  Shiphard  v.  Luiwidge(c)  there  was  an  express  charge  of 
debts,  and  so  no  question  could  then  arise  on  that  point ;  but  it  was 
further  held  in  that  case  that  the  devisee  was  a  trustee,  although- 
there  was  not  there,  as  here,  a  direction  that  the  debt  should  be 
paid  by  him.  The  case  is  not  like  Dundas  v.  Blake  (i/)>  And  others 
of  the  same  dass,  where  the  devise  was  merely  of  property,  subject 

(a)  13  It.  Eq.  Rep.  546.  (6)  2  Ves.  &  B.  275. 

(c)  8  Ves.  26.  (<0  H  Ir-  Eq-  Rep.  138. 
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1854.        to  charges,  without  more  to  intimate  that  any  personal  duty  was 
Chancery,  .,,.."  ,  -    . 

V     ■  V    «'    cast  on  the  devisee  in  respect  to  the  payment  of  them. 

BBBBBTON 

t;.  I  would  infer  from  the  Master  of  the  Bblls'  judgment,  that  this 

pomt  was  not  much  contested  before  him,  as  he  contents  himself 

uagmem.  ^^^  simply  declaring  that  William  Henry  Hutchinson  was,  under 
the  will  of  his  father,  a  trustee  for  payment  of  the  debts ;  and  refers 
to  the  case  of  Shiphard  v.  Lutwidgey  without  any  further  discussion 
of  the  question.  In  this  state  of  things,  it  follows  that,  when 
William  Henry  Hutchinson  conveyed  away  these  estates,  on  his 
marriage,  without  paying  the  debt  due  to  the  petitioners,  he 
committed  a  breach  of  trust,  for  which,  in  this  Court,  he  and  his 
assets  would  be  held  liable ;  and  the  case  is  then  reduced  to  the 
single  question,  whether,  as  against  his  assets  in  the  hands  of  his 
personal  representatives,  the  demand  of  the  petitioners,  founded  on 
that  liability,  is  barred  by  the  Statute  of  Limitations  ? 

Some  questions  appear  to  have  been  discussed  before  the  Master 
of  the  Rolls,  as  respects  this  drfence,  which  were  not  opened  here, 
vis.,  as  to  whether  there  had  not  been  payments  of  interest,  &c, 
on  this  demand,  sufficient  to  keep  it  alive;  but  his  Honour  satis- 
factorily disposed  of  that  part  of  the  case,  by  showing  that  the 
payments  alluded  to  had  been  made  by  other  parties,  whose  acts 
could  not  bind  the  respondents;  and  therefore  the  question  depends 
altogether  on  the  effect  of  the  time  which  has  elapsed,  and  on  the 
question  whether  the  demand  is  in  its  nature  one  to  which  the  Court 
can  apply  the  analogy  of  the  Statute  of  Limitations. 

William  Henry  Hutchinson,  having  been  a  trustee,  could  not  in 
his  lifetime  rely  on  any  such  bar,  as  against  the  petitioners,  his 
cestui  que  trusts;  but  he  died  in  the  year  1843,  and  this  cause 
petition  was  not  filed  until  1853,  a  period  of  ten  years  after  his 
death.  According  to  all  the  authorities,  this  demand  in  its  nature 
is,  against  his  assets,  merely  a  simple  contract  debt,  being  founded 
on  a  breach  of  trust,  not  created  by  any  specialty  to  which  he  was 
a  party — ^that  is,  it  is  to  rank  as  such  in  the  administration  of  those 
assets,  and  this  has  not  been  controverted.  But  it  is  contended  that 
there  is  something  peculiar  in  the  origin  and  character  of  it,  which 
is  to  exempt  it  from  the  operation  of  the  statute,  and  to  place  it  on 
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higgler  ground  in  that  respect  than  ordinary  debts  of  the  same  rank,        1864. 

CfutHcufy. 
and  such  was  the  opinion  announced  by  ^e  Master  of  the  Rolls,     ^ , ' 

BBBBETON 

as  that  entertained  by  him,  and  on  which  he  would  have  acted,  did  v. 

HUTCHINSON* 

he  not  feel  himself  bound  by  the  case  of  Dunne  v.  Doran^  to  which         

I  have  already  referred.  That  was  a  case  of  a  bill  filed  by  one  of  •^"*«^"««*'' 
the  next-of-kin  of  an  intestate,  whose  administrator  had  received 
assets  more  than  sufficient  for  the  payment  of  the  debts,  and  con- 
sequently became  liable  to  a  demand,  on  the  part  of  the  plaintiff,  for 
a  distributive  share  of  the  surplus.  The  administrator,  however, 
had  died  without  paying  the  plaintiff's  share,  having  devised  real 
estate,  and  the  bill  was  filed  to  make  that  real  estate  liable,  under 
the  3  &  4  W.  4,  c.  110,  to  the  debt  thus  created  against  the  assets  of 
the  administrator ;  but  the  demand  being  only  for  a  simple  contract 
debt,  and  the  bill  having  being  filed  twelve  years  after  the  death  of 
the  administrator,  the  Court  of  Exchequer  held  that  the  Statute  of 
Limitations  was  an  answer  to  the  demand  ;  and  in  the  re^rt  given 
of  my  judgment  as  Chief  Baron,  in  which  the  other  members  of 
the  Court  concurred,  I  am  reported  as  saying,  ^*  This  is  the  case-  of 
a  simple  contract  debt,  sought  to  be  attached  upon  the  deceased 
debtor's  real  estate,  and  it  must^  therefore,  abide  the  rule  common  to 
it,  with  all  other  simple  contract  debts,  of  being  barred  by  the 
Statute  of  Limitations  after  six  years."  That  case,  if  rightly  decided, 
is  an  authority  for  the  proposition  on  which  the  respondents  rely, 
that  a  debt  arising  out  of  a  breach  of  trust,  being  but  a  simple 
contract  debt,  is,  as  against  the  assets  of  the  deceased  trustee, 
within  the  operation  of  the  Statute  of  Limitations,  as  applied  in  this 
Court,  if  the  suit  be  not  brought  until  after  the  expiration  of  six 
years  from  the  death  of  the  trustee ;  and  unless  on  principle  or 
better  authority  it  can  be  shown  that  that  decision  was  erroneous, 
it  must  rule  the  present  case. 

The  main  scope  of  the  observations  of  the  Master  of  the  Rolls, 
in  opposition  to  that  decision,  is  to  show  that  such  a  debt  as  this 
was  not  within  the  Statute  of  Limitations,  10  Car,  1,  sess.  2,  c.  6, 
8.  3  (/r.)  ;  21  Jae.  1,  c.  16,  s.  3  (J?«^.)— it  not  being,  as  he  says, 
"a  debt  grounded  on  any  lending  or  contract  without  specialty, 
but  rather,  if  a  debt  at  all,  debitum  ex  delicto^  founded  on  the 
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1854.        breach  of  trust  or  devastavit  of  William  Henry  Hutchinson,  and  not 

^ ^L>     founded  on  lending  or  contract.    In  support  of  this  view,  the  case 

t;.  of  Hodaden  v.  Barridge  (a)  was  cited  and  relied  on  by  the  Master 

'  of  the  Rolls,  as  a  case  in  which  it  was  held  that  an  award,  the 

Judgment,  submission  not  being  by  specialty,  was  not  within  the  statute  21 
Jac.  I,  c.  16,  because  it  was  not  ^*  a  debt  founded  upon  a  lending  at 
contract"  This  case,  his  Honour  stated  to  have  been  recognised  as 
law,  by  the  recent  statutes  of  the  3  &  4  W.  4,  c.  42,  in  force  in 
England,  and  the  corresponding  enactment  for  Ireland,  3  &  4  Vie^ 
c.  106,  8.  32,  which  statutes,  as  he  states,  limit  the  period  of  actions 
on  award,  when  the  submission  is  not  by  specialty,  to  six  years. 
His  Honour  also  refers  to  the  cases  where  it  is  held  thftt  an  action 
of  debt  for  an  escape,  or  for  a  copyhold  fine,  or  against  a  Sheriff 
for  money  which  he  had  levied  under  .a  ^fieri  facias^  was  not 
within  the  21  Jetc.  1,  c.  16,  as  not  being  debts  grounded  on  a 
lending  or  contract. 

Now,  in  this  argument  it  appears  to  me  that  the  words  of  the 
statute  have  been  altogether  overlooked  or  disregarded,  and  the 
effect  of  the  decisions  equally  misapprehended.  We  have  only 
to  refer  to  the  section  of  the  statute  itself  to  establish  this. 
It  does  not  enact,  that  all  actions  for  debis^  grounded  on  any  lend- 
ing or  contract,  without  specialty,  shall  be  brought  within  the 
time  limited,  and  not  after;  but  the  words  are,  *'all  actions  ^ 
€Ubt,  grounded  upon  any  lending  or  contract,  without  specialty,'' 
shall  be  so  brought.  The  case  of  Hodtden  v.  Harridge  decides 
no  more ;  it  is  a  case  of  an  action  of  debt  on  the  award ;  so  were 
the  cases  of  actions  for  escapes,  copyhold  fines,  and  moneys  levied 
by  Sheriffs.  The  statute,  and  the  cases  on  it,  are  conversant 
about  the  form  of  the  action,  as  applied  to  the  nature  of  the 
demand ;  and  the  suit  in  some  other  form,  if  any  such  can  be 
entertained,  for  the  same  demand  which,  if  sued  for  in  debt, 
would  not  be  within  the  statute,  will  be  subject  to  the  opera- 
tion of  the  words  of  the  statute  applicable  to  the  form  selected. 
If  the  demand  be  one  which  cannot  otherwise  be  sued  for  than 
in  an  action   of  debt,  and  it  be  not  founded    on  a  contract  or 

(a)  2  Saund.  65. 
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lending,  then  it  is,  in  such  form  of  action,  without  the  bar  of  the        1854. 
statute;  but  if  it  be  one  which  may  be  enforced  at  the  option  of     yJ!^^!Ilj 

BBBKBTOM 

the  plaintiff,  in  another  form  of  action,  or  cannot  be  made  the  p, 

HTTTCEIM80N 

subject  of  an  action  of  debt,  at  all,  then,  according  to  the  form         

of  action  which  may  be  adopted,  the  statute  will  apply  to  the  •'«<%«^'* 
case,  although,  had  debt  been  the  remedy  chosen,  the  contrary 
result  would  have  ensued.  And  this  distinction  is  applicable  to 
all  the  instances  alluded  to  by  th^  Master  of  the  Rolls;  thus, 
debt,  on  an  award  made  on  a  parol  submission,  is  not  within 
the  bar  of  the  statute ;  but  if  assumpsit  be  brought  on  the  sub- 
mission (which  I  may  observe  is  the  only  form  in  which  an 
executor  or  administrator  can  be  sued  at  law  in  such  a  case), 
then  the  provisions  of  the  statute  will  limit  that  action  to  a  pe- 
riod of  six  years.  So  as  to  an  escape  ;  the  action  of  debt 
for  an  escape  is  not  within  the  statute ;  but  if  the  party  injured 
choose,  as  he  may,  to  proceed  for  the  same  escape  in  an  action 
on  the  case,  the  latter  action  will  be  within  the  bar.  So  of 
debt  for  a  copyhold  fine  4  such  fines  may  also  be  sued  for  in  as- 
sumpsit, and  if  that  were  the  form  of  action  selected,  it  would  be 
within  the  statute.  Thus  also,  though  the  action  of  debt  against  a 
SherifiT,  for  money  levied  under  a  ^fieri  facias,  will  not  be  barred, 
yet  if  ^e  party  chooses  to  demand  the  money  in  another  form  of 
action  (as  he  may,  Parkinson  v.  Lilford(a)\  such  form  of  action 
will  be  open  to  difierent  considerations,  and  the  defendant  may 
rely  on  the  statute  against  it. 

However,  I  apprehend  a  Court  of  Equity  pays  no  regard  to  the 
forms  of  Common  Law  actions,  in  determining  the  nature  of  a  debt 
in  the  administration  of  assets,  but  regards  all  demands  which  are 
not  debts  of  specialty,  or  of  a  higher  nature,  as  debts  by  simple 
contract ;  and  I  am  not  aware  of  any  case  in  which,  as  regards 
the  Statutes  of  Limitations,  this  Court  has  ever  recognised  dis- 
tinctions among  debts,  thus  classed  as  debts  by  simple  oontract, 
founded  on  the  peculiar  forms  of  the  Common  Law  actions^  by 
which  they  may  be  enforced.  A  bill  in  equity,  to  enforce  a  demand 
against  the  assets  of  a  deces^  debtor  or  trustee)  is  not  in  the 

(a)  Sir  Wm.  Jones's  Rep*  450. 
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nature  of  an  action  of  debt — ^it  is  a  bill  to  administer  a  trust,  to  call 
the  partj  in  possession  of  property  bound  by  that  trust  to  account 
for  its  application,  and  to  make  him  or  his  assets  responsible  for  the 
misapplication  of  it.  The  prayer  of  such  a  bill  is  almost  uniformly, 
that  an  account  should  be  taken  of  the  fund  and  of  its  application ; 
and  the  forms  of  procedure  at  Common  Law,  to  which  it  bears  the 
nearest  resemblance,  are  those  of  an  action  of  account,  or  an  action 
on  the  case,  or  assumpsit,  for  a  breach  of  duty.  In  fact  one  of  the 
instances  in  which  the  action  of  account  is  maintainable  at  Common 
Law,  that  of  heir  against  guardian,  is  one  which,  in  this  Court,  is 
treated  as  a  case  of  direct  trust 

The  converse  of  this  proposition,  as  to  the  resemblance  of  a  bill 
f<ur  such  purposes  to  an  action  of  account,  is  stated  by  Tyndal,  C.  J., 
in  the  case  of  CoUram  v.  Partridge  (a),  where  he  says : — *'  The 
action  of  account  is  more  like  a  bill  in  equity  for  enforcing  th» 
execution  of  a' trust,  than  an  ordinary  action;"  and  the  action  of 
account  is  one  to  which  the  bar  of  the  Statute  of  Limitations 
expressly  applies,  and  is  barred  by  that  statute  if  not  brought 
within  six  years.  Such,  I  apprehend,  would  be  the  nature  and 
character  of  a  bill  in  equity  by  the  cestui  que  trust  against  the 
trustee  himself,  as  by  Uie  petitioner  here  against  William  Henry 
Hutchinson,  if  he  were  now  Jiving,  calling  on  him  to  perform  the 
trusts  of  the  will  of  Thomas  Hutchinson,  or  to  account  for 
estates  come  to  his  hands  bound  by  those  trusts.  In  that  suit, 
the  peculiar  doctrines  of  this  Court,  as  regulating  the  relation 
of  trustee  and  cestui  que  trust,  would  not  permit  him  to  set  up 
the  bar  of  the  Statute  of  Limitations ;  but  it  is  admitted  now,  that 
on  his  death,  that  personal  and  express  trust  ceased,  and  that  as 
between  the  petitioners  and  respondents — who  merely  represent  his 
assets,  and  not  the  estate  bound  by  the  trust — no  such  relation 
exists,  and  that  their  conscience  is  not  bound  by  any  equi^  to 
prevent  them  relying  on  the  Statute  of  Limitations  against  any 
demand  made  on  the  general  assets  of  their  testator.  So  far  then, 
as  regards  the  language  of  the  Statute  of  Limitations  respecting 
actions  of  debt»  I  am  clearly  of  opinion  it  has  no  bearing  oa 

*      (a)  4  M.  &  G.  285. 
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this  question;  and  that,  if  there  were  no  other  foundation  for  the        1858. 
order,  from  the  reversal  of  which  the  petitioners  hav^  appealed,     Wi^>,^-J^ 
than  that  whieh  is  to  be  found  in  the  argument  deduced  from  that  «. 

HUVCHIM80M 

language,  that  order  could  not  be  supported.    In  support  of  his        

Tiews  on  this  subject,  the  Master  of  the  Bolls  states  it  as  his  opinion,  •'k^^"*^^- 
that  the  plaintiff's  bond,  if  a  debt  at  all,  was  debitum  ex  delie^. 
No  doubt,  at  law  a  dema^,  founded  on  a  devastavit  by  an  executor 
or  administrator,  is  regarded  as  a  debt  ex  delicto ;  and  so,  if  ii^ 
any  form  of  action  at  law,  this  debt  could  be  sued  for,  it  would 
probably  be  regarded  in  the  same  light.  But  this  is  a  consideration 
whdly  disregarded  in  each  eases  in  a  Court  of  Equity :  at  law, . 
such  a  demand  would  die  with  the  person,  as  was  the  ease  in  pagard 
to  a  devastavit  Ifj  an  executor  or  administrator,  befi^e  the  passing 
of  the  statute  7  W,  3,  c.  6,  s.  1 1 ;  and  if  it  were  held  that  the 
demand  here  was  one  arising  tx  delicto^  as  against  William  Henry 
Hutchinson,  and  that  this  Court  took  notice  of  it  only  in  that 
light,  the  consequence  might  be,  that  we  would  perhaps  be  dis^ 
cussing,  not  the  question  of  whe^r  it  is  or  is  not  barred  hj 
the  Statute  of  Limitations,  by  reason  of  the  time  which  has  elapsed 
since  tbe  death  of  William  Henry  Hutchinson,  but  whether  it  is  a 
demand  which  could  be  enforced  against  his  execute^  at  all,  or  was 
within  the  exceptions  which  at  law  have  been  engrafted  on  the 
maxim  that  actio  personalie  mcri$wr  eum  persona.  Buit  this 
consideration,  as  I  have  said,  is  not  in  eases  of  administration 
regarded.  In  li  Court  of  Equity :  relief  is  given  hc^  not  on  the 
ground  that  the  demand  is  one  arising  ex  delicto,  but  notwith- 
standing and  in  spite  of  that  Common  Law  doctrine.  Before  the 
statute  I  have  alluded  to,  this  was  the  rule  of  Courts  <^  Equity. 
I  will  refer  but  to  one  of  the  older  authorities  upon  the  subject, 
that  of  an  Anot^mous  ease  (a),  referred  to  in  Bac.  Abr,  (b) ; 
that  was  an  action  Ixrought  against  the  executor  of  an  executor 
de  son  torty  who  had  possessed  himself  of  the  goods  of  the  deceased 
defbtor,  and  it  was  held  on  error  in  the  Exchequer  Chamber,  befoce 
the  Lord  Ohanoellor,  Lord  Treasurer  and  two  Chief  Justice  th^t 
^ihe  action  did  not  lie  at  law;  but  the  Lord  Chancellor  si^d. foe 

(«)  2  Mod.  298.  .      (6)  Vol.  3,  p.  99. 

VOL.  3.        •  47 
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1853.        would  help  the  plaintiff  in  Equity.    The  whole  doctrine  of  the 
V     .y  — '^     Court  is,  however,  fullj  discussed,  and  I  may  saj  exhausted,  in 

BBBRETON 

17.  the  judgment  of  Lord  Redesdale,  in  the  case  of  Adair  v.  Shaw  (a) ; 

HUTCHINSON.  -  -.  ,  ,  ,  .      ,  ,        i»     ,  ,  , 

and  I  cannot  better  close  this  branch  of  the  case  than  bj  reading 

^"'^'*^'  some  passages  from  that  judgment,  which  show  the  grounds  on 
which  this  Court  proceeds  in  cases  where  the  demand  arising  ex 
delicto  could  not  be  maintained  at  law: — ''But  it  is  objected, 
that  a  Court  of  Equity  cannot  alter  the  principles  which  govern 
in  a  Court  of  Law,  and  that  if  a  person  is  not  chargeable  bj  the 
Common  Law,  he  is  not  chargeable  in  a  Court  of  Equity.  That  is 
going  too  far ;  for  that  position  would  put  an  end  to  all  executions 
of  trust,  and  to  all  proceedings  founded  on  a  breach  of  trust — 
matters  which  are  not  cognisable  at  law,  but  are  cognisable  in 
equity.  The  only  thing  to  be  inquired  in  a  Court  of  Equity  is, 
whether  the  property  bound  by  the  trust  has  come  to  the  hands 
of  the  persons  who  were  either  bound  to  execute  the  trust,  or 
to  preserve  the  property  for  the  persons  entitled  to  it;  and  the 
whole  jurisdiction  of  Courts  of  Equity  in  the  administration  of 
assets  is  founded  on  the  principle,  that  it  is  the  duty  of  the  Court 
to  enforce  the  execution  of  trusts,  and  that  the  executor  or  admi* 
aistrator  who  has  the  property  in  his  hands  is  bound  to  apply  that 
property  in  the  payment  of  debts  and  legacies,  and  to  apply  the 
surplus  according  to  the  will — or  in  case  of  intestacy,  according 
to  the  Statute  of  Distributions,  the  sole  ground  on  which  Courts 
of  Equity  proceed  in  cases  of  this  kind  is  ^  execution  of  a  trusty 
and  if  we  advert  to  the  cases  on  the  subject,  we  shall  find  that 
trusts  are  enforced  not  only  against  those  persons  who  rightfnUy 
are  possessed  of  the  trust  property  as  trustees,  but  also  against  all 
persons  who  come  into  possession  of  the  property,  bound  by  the 
trust,  with  notice  of  the  trust,  and  whoever  so  comes  into  possession 
is  considered  as  bound,  with  respect  to  that  special  property,  to  the 
execution  of  the  trust.''  He  then  discussed  the  cases  in  Courts 
^f  Common  Law,  where,  if  ''  the  effect  of  the  act  done  was  to  pirt 
into  the  hands  of  one  party  something  belonging  to  the  other, 
which  was  of  value,  although  the  most  beneficial  action  die  with  tha 

(«)  1  Sch.  ft  Let  243;  nde  261. 
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penon,  because  founded  on  a  tort,  jet  the  action  hj  which  the        1853. 
value  of  the  thing  itself  might  be  recovered  would  remain.''    And     v.^^,^ — ^ 

BBEBBTON 

he  shows  conclusively,  that  this  principle  has  nothing  to  do  with  the  v, 

B  U  TGHIN  S  ON  • 

administration  of  assets  in  Courts  of  Equity.  

It  is  then,  I  think,  clear,  that  it  is  by  force  of  its  own  peculiar  •'""^"^  • 
doctrines,  in  cases  of  trust,  both  as  regards  the  origin  of  the 
demand,  and  the  liability  of  the  assets  of  the  deceased,  that  in 
cases  such  as  this  relief  is  given  in  a  Court  of  Equity— relief  to 
the  party  injured  by  the  breach  of  trust,  against  the  assets  of 
ihe  deceased  and  defaulting  trustee — a  relief,  founded  on  the 
actual  or  constructive  possession,  by  the  latter,  of  property  bound  by  • 
the  trust,  and  for  the  application  of  which  he  is  liable  to  account ; 
and  this  relief  is  given  on  these  principles,  not  only  in  cases 
where  a  pecuniary  benefit  has  resulted  to  the  trustee  himself, 
from  this  breach  of  trust,  but  in  cases  which  are  sometimes  of  great 
hardship,  where  no  such  benefit  has  resulted  to  him,  as  where  one 
trustee  is  held  responsible  for  the  acts  of  another,  a  liability  which 
is  held  to  affect  his  assets ;  such  as  was  the  case  of  SchoUJUld 
V.  Howes  (reported  8  Bro.y  C.  C,  p.  92),  but  more  correctly  stated 
from  Lord  Colchester^s  notes,  in  the  note  8,  at  page  94,  thus 
going  beyond  the  cases  which,  at  law,  had  been  decided  as  ex- 
ceptions from'  the  doctrine  applicable  to  actions  ex  delicto,  which 
are  referred  to  by  Lord  Redesdale,  in  the  case  of  Adair  v.  Shaw. 
It  is  1^  branch  of  this  doctrine,  as  to  the  relief  to  be  given  in 
a  Court  of  Equity  in  such  cases,  now  abundantly  established,  that 
unless  in  cases  of  trust,  created  by  specialty,  the  liability  of  a 
deceased  trustee,  who  has  committed  a  breach  of  trust,  ranks 
against  his  assets  but  as  a  demand  by  simple  contract ;  and  the 
case  of  Doran  v.  Dunne  decided,  that  as  such  it  is  subject  to 
the  rules  on  which  a  Court  of  Equity  acts  in  analogy  to  the  Sta- 
tute of  Limitations,  and  is  barred  by  the  lapse  of  six  years  from 
the  death  of  the  trustee,  before  the  initiation  of  the  suit  No 
authority  has  been  cited,  where  distinctions  have  been  taken  as 
between  any  other  species  of  debts  by  simple  contracts,  in  such 
cases  of  the  administration  of  assets,  founded  on  the  nature  of  the^ 
demand,  and  giving  to  any  one  class  the  benefit  of  an  exclusion 
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1653.        from*  the  general  rule ;  and  I  beliere  the  case  of  Dunne  v.  Dt^tm 
Chancery, 
^^ — '     IS  the  only  one,  either  here  or  in  England,  in  which  the  protKH 

BRBRETOtf 

V.  sition,  as  respects  demands  founded  on  breaches  of  trust,  has  been 

HUTCHINSON.  .,,/«,  ,         ^  .       ,        «  ,.     ,  , 

pointedly  affirmed  or  clearly  raised.    Some  cases  were  relied  on  by 

■  ''*^'''*^^'  Counsel  for  the  petitioners,  as  supporting  this  view  of  the  case; 
but  on  examination  of  them,  I  do  not  think  they  amount  to  author* 
ities  of  any  weight :  one  is  the  case  of  Baker  ▼.  Hunter  (a).  That 
was  brought  before  the  Court  by  the  new  assignees  of  a  bankrupt, 
against  the  representatives  of  the  former  assignees.  The  facts 
were,  that  under  a  commission,  dated  the  26th  of  July  1606, 
James  Baker  and  Randle  Hopley  were  chosen  assignees ;  the 
usual  assignment  was  made  to  them  on  the  26th  of  August  1806, 
by  which  they  covenanted  to  account  for  and  pay  all  moneys 
which  they  might  receive  from  the  estate  of  the  bankrupts.  On 
the  lilth  of  August  1811,  Baker,  the  acting  assignee,  exhibited 
his  account,  claiming  credit  for  items  to  the  amount  of  £2723, 
which  the  Commissioners  refused  to  allow,  until  submitted  to  a 
meeting  of  creditors  for  their  approbation*  Baker  died  in  July 
1822,  having  appointed  his  sons  William  4tnd  John,  and  Charles 
Martin,  his  executors.  No  meeting  of  the  creditors  was  called, 
and  the  £2723  remained  disallowed.  In  1828,  Yachell  was  ap- 
pointed assignee  in  Baker's  place,  and  the  estate  assigned  to  him 
and  Hopley.  In  1830,  Hopley  and  Yachell  filed  a  bill  against 
the  representatives  of  Baker,  to  recover  the  balance  due  to  the 
estate  of  the  bankrupts.  William  and  John  Baker  stated  by 
their  answer,  that  they  had  before  notice  of  this  claim  divided  the 
whole  of  their  father's  estate  amongst  the  persons  entitled  under 
his  will,  except  £5872,  which  in  1629  ^ey  had  transferred  to 
the  cause  of  Baker  v.  Martin,  The  usual  administration  accounts 
were  directed  in  that  cause,  by  a  decree  of  the  6th  of  May  1830. 
Vachell  died  in  1830;  Mure  was  chosen  assignee,  and  on  the 
17th  of  January  1832,  a  charge  was  carried  in  before  the  Master 
on  his  behalf,  claiming  to  be  admitted  as  a  creditor  under  the 
decree  in  Baker  v.  Mttrtin^  for  the  £2723.  The  Master  declined 
to  proceed  on  the  charge,  on  the  ground  thst  be  had  no  authority 

(«)  5  Siro.  380. 
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to  take  the  accouDts  of  James  Baker,  as  assignee,  under  the  de-        1853. 
eree;   and  the  motion  was  for  a  direction  to  proceed  on  that     w-T^Zl/ 

BRBRETOM 

charge.  v. 

Now,  the  only  part  of  that  case  which  was  relied  on  is  the  obser-         

▼atioQ  of  the  Vice-Chancellor,  when  he  saya,  "  The  testator  was  in  •'^«^v««^- 
the  situation  of  a  trustee  for  the  creditors  of  the  bankrupts.  How, 
then,  can  the  lapse  of  time,  either  in  his  lifetime  or  since  his  death, 
affect  the  debt  ?  **  But  as  applicable  to  the  facts  of  the  case,  such  an 
observation  was  wholly  unnecessary ;  and  it  was  not  on  any  such 
ground  that  the  Court  relied.  There  the  debt  was  plainly  a  spe- 
cialty debt;  and  the  defendants,  in  an  answer  to  a  bill  of  the 
assignees,  instituted  in  1830,  had,  it  would  seem,  admitted  the 
liability,  but  relied  on  a  distribution  of  the  assets,  before  notice 
of  the  claim,  and  referred  the  parties  to  the  case  of  Baker  v. 
Martin,  Another  case  referred  to  on  this  general  question  was 
that  of  Dickenson  t.  Lord  Holland  (a)*  In  that  case,  '*  Under  a 
trust  deed,  dated  in  1806,  and  which  was  to  operate  during  the 
life  of  the  grantor,  the  trustee,  after  the  performance  of  certain 
trusts,  was  to  pay  the  surplus  rents  to  the  ownw  during  his  life. 
The  owner  died  in  1816;  the  trustee  died  in  1816;  and  in  1828, 
a  bill  for  an  account  was  filed  by  the  representatiyes  of  the  for- 
mer 4tgaiDSt  the  representatives  of  the  latter.  The  answer  was 
filed  in  the  following  year,  but  no  further  proceedings  w^e  taken 
in  the  suit  until  183d)  when  the  cause  was  set  down,  and  was 
heard  in  1840.  It  was  there  held  that  no  such  laches  existed 
as  to  bar  the  account." 

The  question  there  raised  is  not  on  the  Statute  of  Limitations, 
which  is  not  relied  on  in  the  answer,  but  on  the  lapse  of  time ; 
which,  however,  is  met  by  the  fact  that  t(^e  suit  had  been  insti- 
tuted in  1828;  aad  the  Court  decided  the  case  as  if  the  cause 
had  then  been  brought  to  a  bearing.  It  is,  besides,  a  case  of  a 
trust  created  by  deed. 

The  case  of  The  AUormy  General  v.  Higham  {h)  was  adverted 
to  by  me,  as  one  in  which  this  question  had  been  raised  by  a 
personal  representative  ;    It  is,  however,  distinguishable,  on  the 

(a)  2  Bcav.  310.  (6)  2  Y.  &  C.  C.  634. 
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1853.        gronnd  that  the  suit  was  by  the  Attoraey-General,  to  enforee  s^ 
Chanctry,  .    , , 

v.'-^ '     charitable  trusty  and  therefore  within  the  doctrine  that  tiie  Statutes 

BSBBBTON 

V,  of  Limitations  do  not  bind  the  Crown ;  and  this  appears  to  have  been 

HUTCHINSON* 

the  view  taken  of  the  defence  by  tiie  yice-Chancellor.    I  may  also 

''^^  observe,  of  the  cases  of  Baker  v.  Martin^  and  Dickenson  v.  Holland^ 

that  they  were  suits  inyolving  accounts  respecting  property  which 
might  be  shown  in  the  course  of  the  administration  to  haye  speci- 
fically come  into  the  hands  of  the  defendants,  the  personal  repre- 
sentatives of  the  deceased  trustees,  and  as  to  which  the  defendants 
would  in  that  case  be  held  directly  responsible;  and  the  same 
observation  is  somewhat  applicable  to  the  case  of  Tke  Attorn^* 
General  v.  Higkam^  which  was  principally  conv^*sant  about  a 
specific  fund,  secured  by  a  promissory  note.  No  such  observations 
can  be  applied  to  the  present  case,  or  to  thai  of  Dunne  v.  Doran. 
This  suit  is  founded  on  a  total  alienation,  made  without  any  pecuniaiy 
consideration  by  the  deceased  trustee  in  his  lifetime,  and  is  therefore 
merely  for  a  simple  money  demand,-  arising  out  of  that  breach  of 
trust,  in  respect  of  which  no  fund  specifically  bound  by  it  could  by 
any  possibility  have  come  to  the  hands  of  the  respondents.  The  case 
of  Dunne  y.  Doran  was  likewise  of  the  same  character,  and  not 
conversant  about  any  specific  estate  upon  which  a  trust  could  have 
been  attached  in  the  hands  of  the  devisees,  in  connection  with  the 
devastavit,  out  of  which  the  demand  arose. 

In  the  absence,  then,  of  any  decision  to  the  contrary,  and  being 
of  opinion  that  in  the  judgment  of  the  Master  of  the  Rolls,  for  the 
reasons  I  have  stated,  no  sufficient  grounds  are  shown  for  an 
opposite  conclusion,  I  feel  that  I  must  abide  by  the  decision  of 
the  Court  of  Exchequer,  in  Dunne  v.  Doran^  in  which  the  point  in 
question  here  was  distinctly  raised  and  decided. 

I  mentioned,  at  the  close  of  the  argument  of  this  case,  that  I 
would  take  an  opportunity  of  ascertaining  the  views  of  the  Barons 
of  the  Exchequer,  who  had  concurred  with  me  in  that  decision, 
before  pronouncing  judgment.  In  consequence  of  the  illness  of 
Baron  Pennefather,  I  have  not  submitted  the  matter  to  that  learned 
Judge,  but  I  have  communicated  with  the  Lord  Chief  Justice,  and 
with  Baron  Richards,  to  each  of  whom  I  transmitted  a  copy  of  the 
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judgment  of  the  Master  of  the  Rolls,  and  they  have  informed  me  1854. 

that,  in  their  opinion,  the  case  of  Dunne  ▼.  Doran  was  rightly  y^' 

— — ,  BRB&BTOM 

decided.    Under  these  circumstances,  I  feel  that  until  some  higher  p. 

authority  shall  otherwise  decide,  1  ought  to  abide  by  the  decision  ^^'^^^^^^^' 

.pronounced  in  that  case;  and  therefore,  though  expressing,  as  I  •'"^^"•«^- 
have   done,    my  opinion,  against    the  views  entertained  by  the 
3£aster  of  the  Rolls,  I  must  affirm  his  order,  but  without  costs. 


In  re  HACEETT,  a  Lunatic. 


May^. 


Mr.  H.  H.  Hamilton  moved,  on  behalf  of  the  committees  of  A  lunkic  may 

be  permitted  to 
-the  lunatic,  that  they  should  be  at  liberty  to  take  the  lunatic  to  travel  in  Eng- 
land, on  proper 
.travel  in  England  and  on  the  Continent    He  relied  on  a  certificate  secoritj  bemg 

g'.yen,  bnt  the 
onrt  will  not 
S'ye  leave  to 
e  committee 
,  %-»  %  %         m  11  .to  take  the  lu- 

scene,  and  that  it  would  be  to  her  advantage  to  travel,  and  remain  Daticoatofthe 

for  a  time  in  Continental  climate:''    In  re  Siair{a).  ^^  onamSi 

dical  certificate 
that  it  would 

The  LoBD  Chancbllob  made  the  order,  allowing  the  lunatic  ^  !L?®f  ^" 

to  be  taken  out  of  the  jurisdiction,  but  refusing  permission  to  lunatic  to  tra^ 

^  ^  vel  m  a  Con- 

have  her  taken  out  of  the  United  Kingdom.  tinental  di- 

mate. 

(a)  1  C.  P.  Coop.  227. 
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1854. 
Rolls, 


HONORIA  O'CALLAGHAN,    .    .    .    Petitioner,- 
JOHN  O'CALLAGHAN,      ....    Eespandent. 


MARY  O'CALLAGHAN,      ....     Petitioner; 
SAME, Respondent, 

(In  the  Rolls,) 
Jan,  17,80. 

recei^  by"  "^^^  receiver  was  appointed  in  the  first  matter  on  the  6th  of  Febru- 

a  respondent    ary  1851,  and  extended  to  the  second  matter  by  a  prior  creditor  on 
from   the    t©-      "^  '  ^      ^ 

nante  subse-    the  15th  of  November  1852.    After  the  appointment  of  the  receiver, 

qnently.toihe 

appointment     but  before  the  extension,  the  respondent  received  from  the  tenants 

ot  a  receiver, 

by  a  puisne     a  sum  of  £47.  9s.  9d.,  for  which  a  conditional  order  for  aa  attache 

creditor.    The  ' 

receiver,  in  his  ment  had  been  obtained  against  him.     A  sum  of  £78  being  in 

charged'  with  ^^^  receiver's  hands,  the  petitioner  in  the  second  matter  moved 

«h^y  hil^  that  it  should  be  paid  to  her.    The  petitioner  in  the  fim  matter 

Sonal*  ^w   ™*^^®^  *  ^^^^  notice,  that  a  sum  of  £45  should  be  retained  by 

ibr  an  attac*-  t^^  receiver,  to  pay  the  costs  of  his  appointment  in  the  first  mat- 
ment  was  ob-  "^  ''  ^'^ 

tained  against  ter,  and  that  the  residue  should  be  paid  to  the  petitioner  in  the 
the   respond- 
ent, before  the  ^rst  matter,  in  pari  discharge  of  the  said  snm  of  £47*  ds.  9d* 
extension  of 

the  receiver,         There  were  some  other  cireomstanoes  connected  with  the  se* 
by  a  prior 

creditor.—       ceipt  of  that  sum  by  the  respondent,  which  are  stated  in  his 
Held^  that  as  ,,  .     .    -i 

the  tenants       Honour's  judgment, 
paid  the  sum 
prior  to  the 

to  be  consi- 

paid^by  *tbe^        Mr.  Hughes,  for  the  cross  motion. 

tenants  for  the 

receiver    and 

that  the  peti-       '^^  question   discussed  was  whether,   according   to  Abbott  v. 

fim^' imitter^  StreUton  (a),  the  petitioner  in  the  first  matter,  or  the  petitioner 
was^^entiUed    ^^  ^^le  second  matter,  was  entitled  to  the  £47.  9s.  9d. 

(a)  2  Jon.  &  Lat  613 ;  S.  C.  9  Ir.  £q.  Bep.  233. 
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The  Mastbb  or  the  Rouls.  1864. 

A  motion  has  been  made  hj  the  petitioner  in  the  second  matter, 


OCAIXAOHAN 

that  the  balance  in  the  receiver's  hands,  amounting  to  £78,  shoold  v, 

be  paid  orer  to  her.    The  petitKmer  m  the  first  matter  has  senred        

a  cross-notice^  that  a  sum  of  £45  be  retained  bj  the  receiTer  to      *^^*  ^' 

Judgmtnt* 
pay  the  costs  of  appointing  the  reoeiTer  in  the  first  matter^  when 

the  same  shall  be  taxed;  and  that  the  residue  in  the  receiver's 

hands  shall  be  paid  to  the  petitioner  in  the  first  matter,  in  part 

discharge  of  the  snm  of  £47.  7s.  9d.,  which  was  received  bj  the 

respondent  prior  to  the  extension  of  the  receiver  to  the  second 

matter.    The  facts  of  the  case  are  as  follow: — On  the  6th  of 

Febmary  1851,  a  decretal  order  was  made  in  the  first  matter, 

for  the  appointment  of  a  receiver,  to  paj  the  arrears  of  jointure 

due  to  Honoiria  CCallaghan,  the  petitions  in  the  first  matter. 

On  the  15th  of  November  1852,  the  receiver  was  extended  to 

the  fleoond  matt^,  bj  a  decretal  order  of  the  Master,  bearing 

date  on  that  day.    The  annuify  payable  to  the  petitioner  in  the 

seocmd  matter  has  priority  over  the  jointure  in  the  first  matter. 

The  order  of  the  6th  of  February  1851,  appointing  the  receiver  in  ^ 
the  first  matter,  attached  the  rent  due  in  September  1850;  and  all 
rents  to  be  received  by  the  receiver,  or  for  him,  prior  to  the  extend- 
ing order  of  the  15th  <tf  November  1852,  were  properly  payable  to 
the  petitioner  in  the  first  matter;  and  all  rents  recMved  by  the 
receiver  firom  the  tenants,  subsequently  to  such  extending  (Hrder, 
were,  except  so  £w  as  a  claim  might  be  made  thereout,  for  the 
costs  of  appointing  the  receiver  in  the  first  matter,  payable  to  the 
petitioner  in  the  second  matter. 

It  appears  that  the  respondent,  between  the  6th  of  February  185 1 
(the  date  of  the  appointment  of  the  receiver  in  the  first  matter),  and 
the  mondi  of  July  in  that  year,  improperly  received  ftom  the  tenants 
£47.  78.  9d.  In  June  1852,  the  receiver  passed  an  account,  and  the 
petitioner  in  the  first  matter,  seeking  to  charge  the  receiver  with  the 
said  rents  received  by  the  respondent,  the  Master  passed  the  ac- 
count, without  prejudice  to  charging  the  receiver  with  that  sum  of 
£47.  7s.  9d.,  received  by  the  respondent. 

On  the  9th  of  November  1852,  a  conditional  order  for  an  attach- 
voL.  3.  48 
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1854.        ment  was  obtained  against  the  respondent,  for  having  received  said 
Rolls. 
V— ^s^ '     rents;  and  on  the  15th  of  November  1852,  the  receiver  was  ex- 

O'CALLAOHAN 

V.  tended  to  the  second  matter,  the  conditional  order  not  having  then 

O'CALLAGHAN    _  ,  ,       ,  m,  .  ,  -..,/..,. 

been  made  absolute.      The  receiver  charged  himself  in  his  next 

^^  '  account  with  the  said  sum  of  £47.  Ts.  9d.,  never  having,  in  fact, 
received  it;  but  he  took  credit  for  the  payment  of  said  sum  to 
the  petitioner  in  the  second  matter,  who  passed  a  receipt  for  same 
in  December  1852,  although,  in  fact,  the  sum  was  not  paid  to  her. 
The  petitioner  in  the  second  matter  is,  I  believe,  the  mother  of  the 
respondent ;  and  bj  passing  such  receipt,  it  was  sought  to  arrange 
the  contempt. 

The  question  is,  whether  the  said  sum  is  to  be  considered  as 
received  by  the  receiver  subsequently  to  the  order  of  the  15th 
of  November  1852,  extending  the  receiver,  and  consequently  pay- 
able to  the  petitioner  in  the  second  matter,  on  the  authority  of 
Abbott  V.  Stratton  (a) ;  or  whether, — as  the  sum  was  paid  by  the 
tenants  to  the  respondent  prior  to  the  extending  order,  and  as  such 
sum  was  improperly  received  by  the  respondent,  and  was  a  payment 
in  effect  for  the  receiver— it  is  to  be  considered  as  a  sum  received  by 
or  for  the  receiver,  prior  to  the  extending  order. 

There  is  some  difficulty  in  the  question ;  but  on  the  whole  I  am 
of  opinion  that,  as  the  tenants  paid  the  said  sum  for  rent  prior  to  the 
extending  order,  it  is  to  be  considered  as  a  sum  paid  to  the  re- 
spondent for  the  receiver,  the  Court  having  compeUed  the  respondent 
to  account  for  it  to  the  receiver ;  and  that  the  mere  fact  ef  its  not 
having  been  actually  paid  over- to  the  receiver,  prior  to  the  ex- 
tending order,  makes  no  difference,  as  the  respondent  improperly 
received  it  from  the  tenants,  and  was  liable  to  the  receiver,  and 
held  the  sum  so  received  for  the  use  of  the  receiver,  prior  to 
the  extending  order.  This  appears  to  be  quite  consistent  with 
the  doctrine  of  Abbott  v.  Stratton, 

It  appears  to  me,  therefOTe,  that  the  £47*  7s.  9d.  is  properly  pay- 
able to  the  petitioner  in  the  first  matter ;  and  I  shall  make  the  order 
accordingly. 

(«)  Uhi  supra. 
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1854. 
RoiU, 


In  the  Matter  of  SYNGE'S  TRUSTS.  j^  ,0^  j^ 

April  16. 

The  petition  in  this  case  was  presented  under  the  Trustee  Relief  a  sum  of 

Act,  11  &  12  of  The  Queen^  c.  68,  bj  Samuel  Dawson  Hutcheson  bj  a  wiU  to 

Loyd  Yaughan,  Esq.     The  question  which  arose  was  the  construe-  codidi,  if  ^  * 

tion  to  be  put  on  the  will  of  Elizabeth  Synge,  and  on  the  7th  and  ^'  ^^^^^ 

12th  codicils  thereto,  so  far  as  they  related  to  the  bequest  of  a  sum  ^^^  ^^^® 

of  £1000,  late  currency,  to  one  Martha  Vaughan.  ^SSJJ^T^^® 

JblOOO,  left  by 

The  will  of  Elizabeth -Synge  bore  date  the  21st  of  May  1816,  and  the  will,  was 

to  become  the 
the  testatrix  thereby,  after  a  bequest  to  her  niece  Mary  Vaughan  of  property  of 

£1000,  stated : — **I  give  and  devise  to  Martha  Vaughan  (her  sister)  but  if  M.'  v! 

^  i- ,  ^^^  «.  **  should  erer 

the  sum  of  xlOOO.  many,  and 

._.  Ifiavfi  a  child 

The  7th  codicil  to  the  will  was  as  follows : — "  My  codicil,  this  ^^^^  ^^  ^hQ- 
13th  day  of  May  1819.— Being,  I  thank  God,  in  good  health  and  ^g^e  ^' 
sound  mind,  as  I  see  no  sign  or  likelihood  of  my  niece  Martha  ]^^^  ^^ 
Vaughan  being  married,  and  time  is  going  fast  over  her  head,  I  ^^"^  proper,  . 

left  her  £1000  in  my  will;  if  she  should  be  married  and  not  leave  amongst  any 

children  she 

children  or  child  alive,  that  said  £1000,  left  her  in  my  will,  is  to  may  have." 
'  '  -^         '  By  a  farther 

become  the  property  of  my  two  nephews,  Edward  Synge,  of  Glen-  codicil,  the 

£1000  was  left 

more,  and  Francis  Synge ; "   and  after  describing  her  nephews,  and  <*  to  M.  V. ; 

but  if  she  died 

where  they  resided,  the  codicil  proceeded,  '*£500  to  each  of  the  without  chil- 

above-named,  after  the  death  of  my  niece  Martha  Vaughan  ;  but  if  become  the 

the  said  Martha  Vaughan  should  ever  marry,  and  leave  a  child  ^^^j^^p.^g/* 

alive,  or  children — ^in  that  case,  she  can  leave  the  said  £1000,  as  she  ¥'^^*  F^' 
'  '  '  ned,  and  died, 

thinks  proper,  to  one  or  amongst  any  children  she  may  have."    The  ^?^y"^?  ",® 

'^    *^    *  ^         J  J  chUd,butleav- 

rest  of  the  codicil  was  not' material  to  the  question  which  arose.  ing  &  grand- 

child, the  son 
The  12th  codicil  commenced  thus : — *'  Though  my  will  and  codi-  of  a  deceased 

daughter,  to 

cils  are  still  in  Lady  Hutcheson's  store-room,  in  Harcourt-street,  so  whom  she  had 

many  accidents  happen,  that  I  think  it  right  to  write  this  sketch  siSoo  on  her 

of  my  will  and  codicils,  that  when  it  pleases  Grod  I  die,  that  those,  ^w^^atlhe 

bequest  was  an 
absolute  one  to  M.  V.,  with  an  executory  bequest  ove^  to  E.  S.  and  F.  S.,  if  she 
should,  die  without  leaving  issue  liying  at  her  death,  whether  children  or  remoter 
issue,  which,  in  the  events  which  had  hf^pened,  had  failed. 
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I  have  left  mj  substance  to  may  not  be  at  a  loss  where  to  find 
them.  I  have  left^"  &c.  The  testatrix  stated  some  of  tiie  bequests 
in  her  will;  and  then  the  12th  codicil  proceeded  thus: — "I  leave 
to  my  niece  Martha  Yaughan  £1000 ;  but  if  she  dies  without  chfl- 
dren,  it  is  to  become  the  property  of^  £500  to  my  nephew  Edward 
Synge,  junior,  of  Glenmore  Castle  (John  Synge's  brother),  and  the 
other  £500  of  the  £1000  is  to  become  the  property  of  Francis 
Synge  the  younger,  and  son  of  my  nephew  George  Synge,  of 
Rathmore." 

The  testatrix,  Elizabeth  Synge,  died  on  or  about  the  15th  of 
August  1834,  having  added  other  codicils  to  her  will;  bat  they 
did  not  affect  the  question  in  the  case.  Martha  Yaughan  married 
John  Loyd,  Esq.,  on  or  about  the  25th  of  May  1822»  in  the  lifetime 
of  the  testatrix,  but  after  the  execution  of  the  will  and  codicils. 
There  were  two  children  of  the  marriage,  one  who  died  an  in- 
fant in  his  father's  lifetime,  and  the  second,  a  daughter,  Mary 
Loyd.  John  Loyd  died  in  1842,  leaving  his  wife  and  daughter 
him  surviving,  having  first  made  his  will;  but  do  question  arose 
on  his  will. 

The  petitioner  married  Mary  Loyd,  on  the  12th  of  August 
1843,  and  Martha  Loyd  otherwise  Yaughan,  her  mother,  executed 
a  deed,  on  the  11th  of  August,  appointing  the  sum  of  £931. 
14s.  3d.,  Grovernmeot  £3^  per  ceat.  stock  (in  which  the  legacy 
of  £1000,  late  currency,  bequeathed  by  Elizabeth  Synge  to  Mar- 
tha Loyd  otherwise  Yaughan,  had  been  invested),  to  her  daaghter 
Mary  Loyd ;  and  by  a  settlement,  executed  on  the  following  day, 
and  previous  to  the  marriage,  the  said  stock  was  vested  in  trustees, 
on  trust,  after  the  death  of  the  said  Martiia  Loyd  otherwise 
Yaughan,  to  pay  the  dividends  to  said  Mary  Loyd  for  life;  and 
after  her  decease,  to  the  petitioner  for  life ;  and  af^  the  decease 
of  the  survivor,  the  said  Government  stock  wae  to  be  hdd  in  trost 
for  the  children  of  the  marriage,  as  in  said  settlement  provided. 

Mary  Loyd  died  on  the  31st  of  January  1845,  leaving  one  child, 
a  son,  and  leaving  the  petitioner  and  her  mother  Martha  Loyd  her 
surviving.  Martha  Loyd  otherwise  Yaughan  died  on  the  26th  of 
January  1849,  having  thus  survived  her  daughter  some  years,  and 
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leaving  the  «iily  child  of  Mary  Lojsd  and  the  petitioner  her  grand- 
son, and'oniy  next-of-kin* 

The  trustee,  in  whoM  name  the  Grotenkmeni  stock  was  inTested, 
haTing  lodged  the  fond  in  Court,  undev  the  Tmstee  Belief  Aet^  the 
question  which  arose  on  the  will  and  codicils  of  Elizabeth  Synge 
was,  whether  Mar^  Loyd  otherwise  Yanghan,  having  anrriTed 
her  daughter  Mary  Loyd,  and  having  there£are  died  without  leaving 
any  children  or  child,  but  having  left  a  grandchild  (the  son  of  her 
daughter  Mary)  her  surviving,  the  bequest  over  in  the  7ih  and  12th 
codicils  to  Edward  and  Francis  Synge  had  taken  effect  ? 


Mx.  F.  FUzperaid  and  Mr.  Robert  R.  Warrtn,  for  the  peti-  Arguaunt, 
doner,  contended  that  the  words,  "  child  or  children,''  in  the  7th 
and  12th  codicilsi  must  be  construed  to  mean  *' issue  ;**  and  then  the 
true  construction  of  the  will  and  codicils  would  be  an  absolute  gift 
at  the  dClOOO  to  Martha  Vaughan,  with  an  executory  bequest  over 
on  fldlore  of  ''issue,^  generally  (in  which  case  the  bequest  over 
wouM  be  void),  of,  on  ftiUore  of  issue  living  at  the  death  of  Mar- 
tha Yangfaan,  an  event  which  had  not  happened.  Quacungue  via, 
ihe  petitioner  was  entittod  to  the  dividends.  They  dted  WikTs 
4!a9e(a);  Sioket  v.  Aim  (ft);  SeoU  v.  Seott{c)i  Read  v.  FFO- 
iii(d);Dae  v.  Web^{$)  ^  Doe  v.  5twp#o«  (/)  ;  Hughes  v. 
Sa^^{g)\  Pope  V.  Pope{h)\  King  v.  Melling(i);  Raggei  v. 
Beaiy(k). 

Mr.  MarUey  and  Mr.  Synge^  for  Edward  and  lliomas  Sjmge, 
argued  tlat  the  gift  was  to  Martha  Yanghan  for  life,  with  a  power 
of  appointment  to  her  children  living  at  her  death ;  or  with  a  gift 
over  to  her  children  living  at  her  death,  as  purchasers.  In  either 
view,  the  grandson  of  Martha  Yaughan  was  not  entitled  to  the  prin- 
cipal, nor  the  petitioner  to  the  dividends ;  for  under  a  power  to 

(a)  6  Bep.  16  a.  (6)  1^  C^.  &  Fin.  161. 

(c)  15  Sim.  47.  (<0  1  CoU*  86. 

(e)  lB.ftAld.71S.  (/)  8  Man.  A  Gr.  929. 

(S)  1  P.  Wms.  582.  (A)  14  Bear.  591. 

(i)  1  Vent.  281.  (*)  2  Bibo.  &  P.  512. 
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appoint  to  children,  an  appointment  could  not  be  made  in  favonr 
of  grandchildren,  and  under  a  devise  to  children,  granAchildren 
conld  not  take:  Read  v.  Willis  (a);  Gawler  v.  Cudly{b)i  Buffar 
V.  Bradford  (c) ;  Radcliffv.  Binckley  (d) ;  Lord  Orford  ?•  Chwrck- 
hill  (e)  ;  Sanderson  v.  Barley  (/)  ;  Stone  v.  Maule  (g)  i  Forth  v. 
Chapman  {h);  Campbell  v.  Harding  {i)\  Tooney  y.  Basset  {h)\ 
Fitch  V.  Friend  (I) ;  Moor  v.  Raisbech  (m) ;  Needham  ▼.  Smith  (i»). 


April  16. 
Judgment, 


The  Mastbb  of  the  Rolls,  after  stating  the  faets,  said : — 
If  this  case  be  considered  without  reference  to  authority,  there 
can  be  but  little  doubt  of  the  intention  of  the  testatrix.  She  be- 
queathed hj  her  will,  dated  May  1816,  £1000  to  her  niece  Martha 
Yatighan.  The  bequest  was  an  absolute  bequest  In  May  1819, 
the  7th  codicil  was  executed.  It  appears,  from  the  recital  in  that 
codicil,  that  the  testatrix  thought  there  was  no  likelihood  of  her 
niece,  the  said  Martha  Yaughan,  being  married,  or  that,  if  married, 
she  should  have  children — "time  going  fast  over  her  head" — and 
on  that  account,  she  bequeathed  the  £1000  to  he^  nephews  Edward 
Synge  and  Francis  Synge,  if  her  said  niece  Martha  "should  be  mar- 
ried, and  not  leave  any  children  or  child  alive ; "  and  in  a  subse- 
quent part  of  the  7th  codicil,  ^t  is  provided,  that  "  if  the  said 
Martha  should  ever  marry,  and  leave  a  child  alive,  or  children, 
in  that  case,  she  can  leave  the  £1000,  as  she  thinks  proper, 
to  one  or  amongst  any  children  ahe  may  have."  The  gift  over 
to  Edward  and  Francis  Synge  by  the  12th  codicil  is,  "  if  she 
(Martha  Yaughan)  dies  without  children." 

The  testatrix,  therefore,  made  the  bequest  over  to  her  nephews, 
cutting  down  the  absolute  bequest  contained  in  the  will,  on  the 
assumption  that  probably  Martha  never  would  marry,  or  if  she 


(a)  1  CoU.  86. 

(c)  3  Atk.  220. 

(e)  3  Yes.  &  B.  59. 

(^)  2  Sim.  490. 

(0  2  Bum.  &  M.  402. 

(0  2DeQ«x&8m.  405. 


(6)  Jaad46. 
(d)  10Ve8.195. 
(/)  4  M.  A  Cr.  56. 
ih)  1  P.  Wms.  663. 
(A)  10  East,  460. 
(m)  12  Sim.  123. 


(r)  4  Buss.  318. 
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did  marry,  would  leave  no  children.      Bat  there  can  be  little        1854. 

doubt  that    the  testatrix  neyer  contemplated  cutting  down  the 

absolute  bequest    to   her  niece  Martha,  and  giving  the  £1000 

over  to  her  nephews,  in  the  event,  which  has  happened,  of  her 

nitoe  Martha  Yaughan  marrying  and  having  a  child,  which  child,     Judgmau, 

Mary  Loyd,  died  in  the  lifetime  of  Martha  Yaughan,  leaving 

a  Mm. 

If  a  literal  construction  be  put  on  the  7th  and  12th  codicils, 
Martha  Yaughan  has,  no  doubt,  died  without  leaving  a  child. or 
children ;  but  she  has  left  issue,  namely,  the  son  of  her  daughter, 
and  the  question  is,  whether  the  bequest  over  took  effect,  to  the 
exdnaion  of  the  grandchild  of  Martha  Yaughan  ? 

I  shall  first  consider  the  legal  construction  which  should  be  put 
on  the  will,  and  the  7th  codicil,  without  reference  to  the  12th 
codicil.  I  am  of  opinion  that  the  effect  of  the  will  and  the  7th 
codicil  was,  that  there  was  an  absolute  bequest  of  the  £1000  to 
Martha  Yaughan,  with  an  executory  bequest  to  the  nephews  of  the 
testatrix,  if  Martha  Yaughan  should  die  without  leaving  issue 
living  at  her  death,  whether  the  issue  were  children  or  remoter 
issue. 

There  is  no  decision  relating  to  a  bequest  of  personal  estate, 
exactly  applicable  to  the  present  case,  but  the  observations  of  Lord 
EUenborough,  in  the  case  of  Doe  v.  Webber  (a),  appear  to  me  to 
bear  strongly  on  the  present  case.  Iiv  that  case  the  testator  devised 
certain  lands  to  Mary  Hiles  and  her  heirs  for  ever,  and  in  case 
Mary  Hiles  should  happen  to  die,  and  leave  no  child  or  children,  / 
then  to  Jane  Barnes  and  her  heirs,  she  paying  £1000  to  the 
executor  of  Mary  Hiles,  or  to  such  persons  as  Mary  Hiles  should 
by  Will  appoiht.  It  was  decided  that  the  words,  '^  child  or  children," 
were  in  that  case  synonymous  with  *'  issue,"  and  that  an  estate  in 
fee  was  devised  to  Mary  Hiles,  with  an  executory  devise  over  to 
Jane  Barnes,  in  the  event  of  Mary  Hiles  dying  without  leaving 
issue  living  at  her  death.  Lord  EUenborough,  in  giving  judgment, 
said : — "Where  the  intent  requires  it,  the  word  'children'  has  not 
been  confined  to  immediate  descendants;"  and  Lord  EUenborough, 

(a)  B.  &  Aid.  720. 
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1854.        after  referriog  to  some  of  the  authorities,  adds,  '<  In  the  present  ease 

V— ^-v— «^     the  words  'ohild  or  children'  must  be  construed  to  mean  issue, 

/n  re 
stnoe's      because  it  is  the  manifest  intention  of  the  testatrix  that  Jane 

TBU8T8.  Barnes  should  not  take  by  the  devise  over,  in  exclusion  of  any  of 
Atdgnunt.  tbe  issue,  however  remote,  of  Mary  Hiles ;  and  unless  the  words 
do  receive  that  construction,  Jane  Barnes  would  take  in  exclusion 
of  such  issue,  ia  the  event  of  Mary  Hiles  dying  without  leaving  at 
her  death  any  son  or  daughter  surviving  her,  but  leaving  a  grand- 
child or  grandchildren,  the  o£&pring  of  any  of  her  own  deceased 
immediate  children." 

In  that  case  the  terms  of  the  will  were,  <<  leave  no  child  or 
children,"  and  the  iMter  words  being  construed  ''  issue,"  the  word 
<< leave"  would  have  implied  an  indefinite  failure  of  issue  (the 
property  devised  being  real  estate),  if  ih&te  had  not  been  language 
in  the  will  to  show  that  the  leaving  no  issue  was  to  be  confined  to 
Mary  Hiles  leatiog  no  issue  Kving  at  her  death.  In  the  present 
case,  the  terms  **i£  die  shouUl  be  married,  and  not  leave  any 
children  or  child  alive,"  would,  independently  of  the  contexti  be 
confined  to  the  leaving  issue  at  the  death  of  Martha  Yaughan,  the 
property  being  personal  estate :  Forth  v.  Chapman  (a). 

The  case  of  Dae  v.  Webber  has  been  recognised  in  the  case 
of  Doe  V.  Simpson  (b),  Hiat  was  a  case  of  copyhold  lands 
which  could  not  be  entailed,  but  Lord  Denman,  in  giving 
judgment  in  the  Court  of  ^chequer  Chamber,  said,  ''In  Doe 
dem.  Smith  v.  Webber^  Lord  Ellenborough,  in  giving  judgment, 
stated  that  the  words;  'child  or  children'  must,  in  that  ci^  mean 
^  issue,'  for  a  reason  which  is  easily  applicable  to  the  case  now 
before  us,  namely,  that  upon  any  other  construction  the  grand- 
children of  the  devisee  would  be  excluded,  in  the  not  improbable 
event  of  his  leaving  grandchildren,  but  surviving  all  his  children. 
It  is  true  that  the  decision  in  that  case  did  not  necessarily  require 
such  a  construction,  so  that  the  case  cannot  be  treated  absolutely  as 
an  authority  in  point;  still,  the  opinion  of  the  Court  of  King's 
Bench,  pronounced  after  deliberation,  is  certainly  entitled  to  very 
great  attentbn ;  and  the  extreme  improbability  that  the  testator,  ia 

(a)  P.  Wms.  663.  (()  3  Han.  lb  Gr.  953. 
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'  the  case  before  as  ooald  have  meant,  apon  the  mere  aeddeot  of  his        1854. 
leading  no  grandchUdren  living  at  the  death  of  bis  son.  capriciously     ._^ 
to  disiiilierit  his  remote  iaBne,  seems  of  itself  a  very  strong  ground      stkge's 
for  construing  the  word  *  children '  in  the  sense  of  *  issue '  generally/'      trusts. 

In  the  present  case,  the  Court  is  called  upon  to  suppose  that  the  Judgment, 
testatrix  intended  that  the  £1000  absolutely  bequeathed  to  Martha 
Yaughan,  by  her  will,  was,  under  the  terms  of  the  7th  codicil*  to  go 
over  to  the  nephews  of  the  testatrix,  her  niece  Martha  Yaughan 
having  died  without  leaving  any  ebild  surviving  her,  but  having 
left  a  grandchild.  The  observations  of  Lord  EUenborough  and 
Lord  Denman  appear  to  warrant  me  in  construing  the  words  '*  child 
or  children  "  as  ''  issue,''  and  I  am  of  opinion  that  the  effect  of  the 
will  and  7th  codicil  was  what  I  have  stated,  namely,  that  the  testa- 
trix bequeathed  £1000,  late  currency,  to  Martha  Yaughan,  with  an 
executory  bequest  over,  in  the  event  of  her  dying  without  leaving 
issue  living  at  her  death ;  and  that  as  she  left  issue  living  at  her 
death,  viz.,  a  grandson,  the  child  of  her  only  daughter,  Mary  Loyd, 
the  bequest  over  has  failed,  and  consequently  the  petitioner,  the 
husband  of  Mary  Loyd  deceased,  is  entitled,  under  his  marriage 
settlement,  to  the  dividends  of  the  fund  in  Court  (which  represents 
the  £1000  late  currency)  for  his  life,  and  his  son  by  Mary  Loyd 
will  be  entitled  to  the  principal  of  the  fund  in  Court,  on  the  death 
of  his  father. 

The  cases  to  which  I  have  referred  appear  to  me  to  apply  more 
strongly  to  the  12th  codicil;  and  the  death  ''witiiout  children,"  in 
that  codicil,  means  either  a  death  without  issue  generally,  in  which 
case  the  bequest  over  was  void,  or  if  it  is  to  be  construed  in  con- 
nection with  the  7th  codicil,  it  means  the  death  of  Martha  Yaughan 
without  issue  living  at  her  death,  an  event  which  has  not  taken 
place,  she  having  left  a  grandson. 

WiUi  respeqt  to  the  cases  which  have  been  referred  to  on  the  part 
of  Edward  and  Francis  Synge,  they  do  not  appear  to  me  to  confdct 
with  the  authorities  to  which  I  have  referred.     Li  the  case  of 
Hughes  v.  Sayer{a\  the  testator  bequeathed  a  legacy  to  Paul  and, 
Anne  Hughes,  and  upon  either  of  them  dying  without  children,  to 

(«)  1  P.  Wmg.  584. 
VOL.  3.  49 
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the  surriyor.  It  wns  held,  that  ^  The  wocda  ^djiag  withoat  ehOidsen ' 
miiBt  be  teke«  to  be  chiUren  liTbg  at  the  death  of  the  party ;  for 
that  i(  could  not  be  taken  in  the  ether  acnae,  that  is,  whenerer  there 
should  be  a  failure  of  isaiie  i  becaoae  the  immediate  limitation  over 
was  to  the  suryiving  devisee,  and  it  vas  not  probable  ^t,  if  either 
of  the  deviseee  should  die  leaving  issue,  the  survivor  should  live 
so  long  as  to  see  a  failure  of  issue,  which,  in  notion  of  law,  was  suob 
a  limitation  as  might  endure  for  ever  i  and  therefore,  bj  reason  of 
the  limitation  ovor,  in  oase  of  either  devisee  dyiog  without  children, 
then  to  the  survivor,  the  testator  must  be  intended  to  mean  a  dying 
without  ohiMren,  living  at  the  death  of  the  parent ;  eonsequentlj 
the  devise  over  was  good.** 

Now  it  was  not  daoided  in  that  case,  that  if  either  of  the  devisees 
bad  died  without  a  child  leaving  a  grandchild,  the  stsrivor  would 
have  taken*  All  that  was  decided  was,  that  the  devise  to  the 
survivor  was  not  after  an  indefinite  failure  of  issue. 

Several  cases  have  been  cited  to  show  that  under  a  devise  to 
children,  grandchildren  will  not  in  general  take ;  and  that  under 
a  power  to  appoint  to  children,  there  cannot  be  an  appointment  to 
grandchildren.  I  am  of  opinion,  however,  that  these  authorities 
have  no  application  to  the  question  which  uises  in  the  present 
case. 

The  bequest  over  not  having  taken  effect^  the  petitioner  will  be 
entitled  to  the  dividends  on  the  Government  stock  for  his  life,  under 
the  marriage  settlement  of  the  12th  ef  Augnst  1843,  and  his  miner 
son  will  be  entitled  to  the  principal  of  the  Government  stock,  on  the 
death  of  the  petitioner,  under  the  provisions  of  the  said  settlement. 
I  do  not  think  I  am  called  on  to  transfer  the  Government  stock  to  the 
trustees  in  the  settlement  of  the  12th  of  August  1843,  as  sought  bj 
the  notice,  no  reason  having  been  stated  to  the  Court  why  it  should 
be  transferred  to  them.  I  made  and  sent  in  the  following  order 
after  the  rising  of  the  Court  last  Sittings : — 


The  Court  doth  declare,  that  Martha  Loyd,  otherwise  Vavghas, 
having  left  a  grandson  living  at  her  death  (the  only  child 
of  the  petitioner  a^d  of  Mary  Loyd,  which  Mary  Loyd  was 
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the  only  child  of  the  said  Martha),  the  executory  bequest         1654. 
over  to  Edward  Sjnge  and  Francis  Synge,  by  the  7th 


and  12th  codicils  to  the  will  of  Elizabeth  Synge,  did  not 

take  effect;  and  it  is  further  ordered  that  the  Accountant 

General  do  transfer  the  Government  £3^  per  cent,  stock,        Order, 

standing  to  the  credit  of  this  matter,  to  a  separate  credit  in 

this  matter,  to  be  entitled,  "  sum  transferred  to  the  separate 

credit  of  the  trustees  of  the  marriage  settlement,  bearing 

date  tiie  12tii  of  August  1843,  executed  on  the  marriage 

of  S.  D.  H.  Loyd  Yaughan  with  Mary  Loyd."    And  it  is 

further  ordered,  that  the  Accountant-General  do  draw  on 

the  Bank  of  Ireland  In  fiivour  of  the  petitioner,  or  of  his 

attorney,  thereto  lawfully  authorised,  for  the  dividends 

now  due,  or  hereaifter  to  grow  due,  on  the  said  €K>vemment 

stock,  or  on  such  amount  of  stock  as  shaU  stand  to  the 

said  separate  credit,  after  payment  of  the  costs  hereinafter 

men^ned.     And  it  is  further  ordered  and  declared,  that 

the  petitioner  is  entitled  to  t^  costs  of  this  petition  and 

order,  and  of  the  said  transfer,  out  of  the  said  Government 

stock  so  to  be  transferred  to  such  separate  credit,  and 

/efer  it  to  the  Taxing-master  to  tax  said  costs,  as  solioitor 

«iid  clieni's  costs  are  taxed  against  a  Amd,  and  having 

regard    to    the  petitioner's  minor  son  being  entitled  t6 

the  capital  of  the  itock  aifter  his  father's  death.    And  it 

18  fiHTther  ordered,  that  the  Accountant-General  do  transfer 

so  much  of  the  said  Government  stock  to  the  said  petitioner, 

or  to  hii  solicitor,  Mr.  John  Orpen,  as  at  the  price  of 

the  day,i  witli  the  approbation  <rf  the  Master,  will  be 

equivalent  to  said  costs,  when  taxed  and  certified.    And 

let  the  said  Edward  Synge  Mid  Fnmcis  Synge  abide  their 

own  costs  of  appearing  on  this  petitibn  and  motion* 
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BALDWIN  V.  BALDWIN, 

April  25,  2d. 

Cross   de-       This  was  an  appeal  from  a  decretal  order  of  the  Master,  made 
mands  ansmg 

in  different      in  a  matter  referred  to  him,  under  the  16th  section  of  the  Court  of 
rights    cannot 

be  made  the  Chancery  (Ireland)  Regulation  Act,  1860.    The  facts  of  the  case, 
subject  of  set- 
o£  and  the  arguments  urged,   appear  sufficiently  from  the  judgment. 

The  Court 
wUl  not,  with. 

out  evidence,        Mr.  Hughes  and  Mr.  Robert  R.   Warren,  for  the  petitioner, 
and  from  the  • 

mere  non-pay- 
ment  of  any 

sum  by  either       Mr.    Deasy    and   Mr.   J,   S.   Taumsend,  for  Barbara   Morris 
party,pre8ume  t>  ,,    . 
an  agreement  -Dalawin. 
that   one   de* 
mand    should 

^^It^'^o-        ^^^^  ^'  ^SlUs(a)i  Bertie  ▼.  Lard  Abingdon  {b);  Colthurstt 

^'  minors  (c) ;  Dillon  v.  Dillon  (d) ;  were  cited. 

A  was  te- 
nant for  life 
of  an  estate  on 

which  B  had       The  Master  of  the  Bolls. 
a   charge ;  B 
was   indebted       In  this  case  a  motion  has  been  made  on  behalf  of  the  petitioner, 

ment,  and  m  ^^^  ^®  order  of  Edward  Litton,  Esq.,  the  Master  in  this  matter, 

tei^^on^  ^o  ^*™g  d*t®  t^«  18th  of  February  1854,  may  be  varied,  by  expung- 

p^JbyT*to  ^°^  therefrom  thi  declaration  that,  as  between  Henry  Baldwin  and 

B  from  1838,  Franklyn  Baldwin,  in  the  petition  named,  all  their  mutual  claims 
for  ten  years,  ^  f  r  --» 

during  which  are  to  go  against  one  another,  and  that  the  account  between  them 
time   A   con- 
tinued in  pos-  is  to  be  considered  as  if  stated  and  settled  at  the  time  of  the  death 
session  of  the 

estate,  nor  was  of  said  Henry  Baldwin,  and  the  further  declaration  that  the  r&- 
any  sum  paid 
by  B  to  A  du-  spondent  Barbara  Morris  Baldwin  (executrix  of  Franklyn  Baldwin) 

Held  after  '^  ^i^titled  to  have  credit  against  all  debts  due  from  the  said 
^th^^tot'that  ^^^^7°  Baldwin  to  the  said  Henry  Baldwin  at  the  time  of  his 
tiiere  could  be  ^ 

no  set-off  of 

one  demand  against  the  oiherg,  as  A  was  not  personallj  liable,  for  the  interest  and 
{ttb  demands  were  of  a  different  nature. 

Secondly,  that  the  Conn  would  not,  in  the  abeenoe  of  direct  eyidenoe,  presume 
tioraiMt-oC 

(a)9yet.568.  (6)3Mer.566. 

(c)  5  Ir.  Eq.  Bep.  829.  (d)  6  Ir.  Jur.  157. 
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death,  for  the  sum  of  £470.  38.  lid.,  the  amount  of  interest  then        1854. 

due  to  the  said  Frankljn  Baldwin,  on  account  of  the  charges     ' ^-1-^ 

affecting  the  estates  of  which  the  said  Hehrj  Baldwin  was  tenant  ^ 

for  life,  and  mentioned  in  the  farther  discharge,  filed  by  the  said     Baldwin. 
Barbara  Morris  Baldwin,  on  the  9th  of  August  1853.  Judgment. 

The  relief  sought  by  the  rest  of  the  notice  is  consequential  on 
the  question  whether  the  declarations  of  the  Master,  which  I  have 
stated,  can  be  sustained? 

The  petitioner  is  executor  of  Hepry  Baldwin,  who  died  on  the 
20th  of  August  1848.  The  petition  is  for  the  administration  of 
the  real  and  personal  estate  of  Franklyn  Baldwin,  deceased,  who 
died  in  March  1849,  the  respondent  Barbara  being  the  personal 
representative  of  the  said  Franklyn  Baldwin  ;  and  the  respondent, 
WilHam  Baldwin  the  younger,  being  the  son  and  heir-at-law  of 
the  said  Franklyn.  Henry  Baldwin  and  Franklyn  Baldwin  were 
the  sons  of  William  Baldwin  the  elder,  and  entered  into  security 
to  one  Charles  Porter,  as  sureties  for  their  father,  by  a  joint  bond 
conditioned  for  the  payment  of  £300  principal.  William  Baldwin, 
the  father  of  Henry  and  Franklyn,  died  in  1888;  and  on  the  6th 
of  October  1840,  Henry  Baldwin  paid  the  £300  to  the  said  Charles 
Porter. 

The  first  claim  of  the  petitioner,  as  executor  of  Henry  Baldwin, 
is  to  recover  from  the  assets  of  his  co-surety  Franklyn  Baldwin 
£150  (being  the  moiety  of  said  £300),  with  interest  from  the  said 
6th  of  October  1840  to  the  20th  of  August  1848,  when  the  said 
Henry  died.  The  remaining  claim  of  the  petitioner,  as  executor  of 
Henry  Baldwin,  is  on  foot  of  a  judgment  entered  as  of  Michaelmas 
Term  1844,  by  said  Henry  Baldwin,  against  Franklyn  Baldwin, 
for  £450,  with  interest  thereon  from  that  period  to  the  said  28th 
of  August  1848. 

It  thus  appears  that  no  interest  was  ever  paid  by  Franklyn 
Baldwin  to  Henry  Baldwin  on  foot  of  those  claims,  and  the  entire 
sum  claimed,  and  reported  as  due  thereon,  is  £762.  3s.  6d. 

The  first  discharge  filed  by  the  respondent  Barbara,  the  personal 
representative  of  the  said  Franklyn,  was  filed  in  April  1853,  and 
no  set-off  was  claimed'  by  such  discharge.  On  the  9th  of  August 
1853,  a  further  discharge  was  filed  by  her. 
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The  facts  of  the  case  appear  to  be  as  follow : — ^In  the  month 
of  Aaguat  1792,  a  familj  settlement  was  exeeuted,  under  which 
certain  estates  were  settled  on  William  Baldwin  the  elder,  for  life, 
remainder  to  his  first  and  other  sons  in  tail;  and  two  snms  of 
£3000  and  £2000  were  charged  thereon,  for  the  younger  children 
of  the  marriage.  A  re-settlement  was  executed  in  1823,  under 
which  WilHam  the  elder  was  tenant  for  life,  with  remainder  to  the 
said  Henry  Baldwin  for  life,  remainder  to  his  first  and  other  smis 
in  tail,  remainder  to  Franklyn  Baldwin  for  life,  with  like  remainder 
to  his  first  and  other  sons  \  and  by  that  deed  one  of  the  denomi* 
nations  (TuUyland)  was  to  be  sold,  to  pay  off  the  £3000  and 
£2000,  but  although  Tullyland  thereby  became  the  primary  fund 
for  payment,  the  other  estates  were  not^  exonerated  horn  the 
charges. 

A  contract  for  the  sale  of  Tullyland  having  been  entei^  into, 
a  bill  for  a  specific  performance  was  filed,  to  enforce  against  the 
purchaser  the  performance  of  the  contract ;  and  a  sale  of  Tullyland 
haying  been  decreed,  and  an  account  of  incumbrances  directed,  it 
is  relied  on  by  the  petitioner,  for  the  reasons  I  shall  hereafter  state^ 
that  the  share  of  the  charges  vested  in  Frankl3m  Baldwin  was 
reported  due,  with  the  entire  interest  thereon,  from  May  1838,  at 
which  time  the  charges  became  payable,  on  the  death  of  William 
Baldwin  the  elder. 

It  is  further  relied  on  by  the  petitioner,  for  the  reasons  which  I 
shall  hereafter  explain,  that  a  suit  was  instituted  on  the  3rd  of 
May  1852,  by  Frances  Elizabeth  Baldwin,  against  the  said  Barbara 
Morris  Baldwin  and  William  Baldwin,  then  the  first  tenant  in 
tail  of  the  lands  charged  with  die  said  sums  of  £3000  and  £2000, 
for  a  sale  of  same ;  and  in  that  suit  a  charge  was  filed  by  Barbara 
Morris  Baldwin,  as  the  personal  representative  of  Franklyn  Bald- 
win, claiming  the  portion  of  said  charges  vested  in  the  said 
Franklyn  Baldwin,  with  the  entire  interest  on  such  portion  of  the 
said  chai^ea  frcmi  May  1838,  when  William  Baldwin  the  elder  died, 
and  the  charges  became  payaUe. 

Now  it  will  be  rocoUeoted  thai  Henry  Baldwin  was  tenaat  kit 
life  of  tibe  lands  charged  with  the  £3000  and  £2000,  from  May 
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1838  to  his  deatk  on  the  20th  of  August  1846,  and  as  such  tenant        1854. 

RoUm, 
for  life  he  was  liable  to  keep  down  the  interest  oa  the  said  charges,     < , ' 

BALDWIN 

and  bound  to  paj  his  brother  Frankljn  the  interest  of  those  portions  ^ 

of  the  said  charges  Tested  in  the  said  Frankljn.  The  amount  Baldwin. 
then  payable  by  Henry  Baldwin  to  Franklyn  Baldwin,  from  May  judgment. 
1838  to  the  20th  of  August  1848  (when  Henry  Baldwin  died), 
appears  frooi  the  first  schedule  to  the  Master's  order  to  have  been 
£470.  38.  lid. ;  and  the  discharge  (^  Barbara  Morris  Baldwin,  the 
personal  representatiye  of  said  Franklyn  Baldwin,  filed  in  August 
1863,  after  stating  the  facU  connected  with  the  claim  o^Franklyn 
Baldwin,  to  receive  said  sum  from  said  Henry  in  his  lifetime, 
proceeds  as  follows: — 

^  This  ^schargeant  therefore  subinits  that  for  said  last  mentioned 
flvm  (£470. 3s,  1  Id.),  she  is  entitled  to  credit  as  against  the  demand 
of  the  petitioner,  the  said  Rev.  William  Baldwin,  as  executor  of 
Henry  Baldwin  :  saith,  the  said  Rev.  William  Baldwin  was  said 
Henry's  land  agent  over  said  estates ;  and  this  dischargeant  now 
confidently  afiBtrms  that  said  Rev.  William  Baldwin  will  not  on 
his  oath  deny  that  said  last  mentioned  arrear  of  interest  (t.  e^  £470. 
3s.  lid.)  remained  and  still  remains  unpaid,  save  so  far  as  the 
demand  of  the  said  Rev.  William  Baldwin  as  such  executor  may 
have  discharged  the  same." 

She  then  adds  that  there  are  no  debts  of  Henry  Baldwin 
remaining  due  and  unpaid,  except  what  are  due  to  dischargeant. 

Neither  the  deolarati<m  in  the  Master's  order,  nor  that  discharge, 
accurately  raise  the  questions  which  have  been  argued,  but  the 
questioBS  which  arise  are  these:  First,  can  Barbara  Morris  Baldwin 
set  off  the  said  sum  of  £470.  3s.  lid.,  interest,  payable  by  Henry 
Baldwin  to  Franklyn  Baldwin,  against  the  claim  of  the  petitioner, 
the  executor  of  Henry,  who  was  the  creditor  of  Franklyn,  on  foot 
of  the  sum  of  £150  which  I  have  mentioned,  and  on  foot  of  the 
judgment  of  1844,  obtained  by  Henry  Baldwin  against  said 
Franklyn  Baldwin  ?  Secondly,  if  these  demands  are  not  properly 
the  subject  of  set-off,  is  there  any  ground  to  raise  a  presumption 
or  inference  thai  Henry  Baldwin  and  Franklyn  Baldwin  entered 
into  an  agreement,  in  the  lifetime  of  Henry,  that  the  one  demand 
was  to  be  set  off  pro  tanto  as  against  the  other  ? 
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The  Master  has  given  credit  out  of  the  sum  of  £762.  Ss.  6cl., 
due  by  Franklyo  to  Henry,  for  the  said  sum  of  £470.  38.  lid.,  due 
by  Henry  to  Franklyn.  That  decision  appears  to  be  in  conformity 
with  the  justice  of  the  case ;  but  I  am  required  on  this  appeal  to 
decide  whether  the  order  of  the  Master  can  be  supported  on  strict 
legal  principles. 

As  to  the  first  question,  I  am  clearly  of  opinion  Uiat  there  can 
be  no  set-off,  under  the  circumstances  of  this  case. 

Henry  Baldwin  was,  I  apprehend,  under  no  personal  liability  to 
pay  to  Fijanklyn  Baldwin  the  interest  of  the  sums  charged  on  the 
estates,  of  which  he  (Henry)  was  tenant  for  life.  A  bill  might 
have  been  filed  against  Henry  and  against  the  first  tenant  in  tail,  to 
raise  the  charge,  and  a  receiver  would  have  been  appointed  to  keep 
down  the  interest,  but  no  personal  decree  could,  I  apprehend,  have 
been  made  against  him.  Barbara  Morris  Baldwin  could  not  now 
institute  any  proceeding  at  law  or  in  equity  against  the  petitioner 
as  the  executor  of  Henry,  to  recover  the  said  sum  of  £470.  3s.  lid.; 
and  if  not,  what  cross  demand  exists  which  could  be  the  subject  of 
a  set-off?  Possibly,  William  Baldwin,  the  tenant  in  tail,  if  obliged 
to  pay  the  interest  which  accrued  in  the  lifetime  of  Henry  Baldwin, 
could  recover  such  payment  from  the  petitioner,  as  executor  of 
Henry,  out  of  Henry's  assets ;  but  William  Baldwin  is  not  party 
to  this  suit  as  tenant  in  tail,  but  as  heir-at-law  of  the  unsettled 
property  (if  any)  of  his  father  Franklyn  Baldwin.  I  believe  I 
omitted  to  mention  that  Henry  Baldwin  died  without  issue,  where- 
upon Franklyn  Baldwin  became  tenant  for  life  of  the  lands  on 
which  the  £3000  and  £2000  were  charged;  and  on  his  death, 
in  1849)  his  son  William,  the  respondent,  became  tenant  in  tail; 
but*  he  is  not  before  the  Court  in  this  suit  in  that  character, 
and  no  equity  which  he  may  have  as  tenant  in  tail  against  the 
petitioner,  the  executor  of  Henry  Baldwin,  can  be  enforced  in 
this  suit. 

Even  if  Barbara  Morris  Baldwin  could,  as  executrix  of  Franklyn 
Baldwin,  institute  proceedings  against  the  petitioner,  as  executor  of 
Henry  Baldwin,  to  recover  the  £470.  38.  1  Id.  (which  I  apprehend 
she  could  not),  that  would  not  establish  the  right  of  set-off,  as  her 
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claim  would  be  in  the  nature  of  a  simple  contract  claim,  and  the 
set-off  might  lead  to  an  undue  administration  of  Henry's  assets. 

Cross  demands  arising  in  di£ferent  rights  cannot  be  made  the 
subject  of  set-off.  The  cases  on  that  subject  are  Bishop  v. 
Church  (a);  Whittaher  v.  Rush  (6) ;  MedlieoU  v.  Bawts  (c) ;  Gale 
v.  LuUreU{d). 

In  Freeman  v.  Lonuu\e\  to  which  case  I  shall  have  to  refer 
again  on  the  second  point  which  arises,  yice-Chancellor  Wigram 
referred  to  and  adopted  those  authorities.* 

The  second  question  which  arises  in  this  case  is,  whether,  if  the 
demands  are  not  properly  the  subject  of  set-off,  there  is  any  ground 
to  raise  a  presumption  or  inference  of  an  agreement,  express  or 
implied,  between  Henry  Baldwin  and  Franklyn  Baldwin,  that  the 
one  demand  was  to  be  set  off  against  the  other  ? 

It  is  of  course  clear,  both  at  law  and  in  equity,  that  where  cross 
demands,  whether  properly  the  subject  of  set-off  or  not,  have,  by 
subsequent  express  agreement,  been  connected  and  stipulated  to  be 
set  off  against  or  deducted  ftom  each  other,  the  balance  is  the  debt, 
and  is  the  only  sum  recoverable  by  the  suit,  without  any  plea  or 
notice  of  set-off.'  The  cases  at  Law,  of  Sturdy  v.  Amaud{f\  and 
Dobson  V.  Loekhart{g)y  ai-e  examples  of  that  rule.  It  is  also  clear 
that  in  equity  there  may  be  an  agreement,  express  or  implied,  that 
one  demand  is  to  be  applied  in  satisfaction  of  another.  The  principal 
authorities  on  this  subject,  which  were  not  cited  in  the  course  of  the 
argument  before  me,  and  which,  therefore,  I  presume  were  not 
cited  to  the  Master,  are  referred  to  in  the  case  of  Freeman  v. 
Lomas  (h). 

There  is  no  evidence  in  this  case  of  an  agreement  between  Henry 
Baldwin  and  Franklyn  Baldwin  that  the  interest  payable  by  fienry, 
as  tenant  for  life  of  the  settled  lands  to  Franklyn  Baldwin,  should 
be  deducted  from  the  debts  due  by  Franklyn  to  Henry,  except  such 
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(d)  3  Aik.  391. 
(c)  I  Yes.  207. 
(«)  1  Hare,  112. 
(^)  5  T.  B.  132. 


(b)  Amb.  407. 
((f)  1  Y.&J.  180. 
(/)  3  T.  B.  599. 
(A)  9  Hare,  109. 
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agreement  can  be  implied  from  the  fact  that  nothing  was  paid  by 
the  one  to  the  other  daring  their  joint  livee. 

The  case  most  favourable  to  the  question  raised  by  the  respond- 
ent Barbara  is  the  case  of  Downman  v.  Matthews  (Precedents  in 
Chancery^  p.  580.)  Lord  Macclesfield  said — ^^  That  though  generally 
stoppage  was  no  payment,  and  that  there  were  some  cases  where 
this  could  not  be  done — as  a  man  could  not  stop  his  rent  for  money 
owing  to  him,  or  a  bond  toward  satisfaction  of  a  simple  contract 
debt — ^yet  in  cases  of  this  nature,  where  it  appeared  that  the  mutual 
dealings  between  the  intestate  and  the  plaintiffs  were  carried  on  for 
several  years  in  this  manner,  without  payment  of  any  money  on 
either  side,  it  was  a  strong  presumptive  argument  of  an  agreement 
for  this  purpose ;  and  that  without  such  liberty  of  retaining  against 
each  other,  they  would  not  have  continued  on  their  dealings:  but  if 
it  had  been  insisted  upon  by  either  party  that  the  other  should  not 
be  allowed  to  set  off  his  debt  out  of  what  was  owing  by  him  to  the 
others — as  they  could — that  this  would  have  soon  broken  oS  all  deal- 
ings between  them — that  this  was  the  constant  use  among  merchants 
and  traders ;  and  the  only  reason  which  induced  them  to  take  such 
i;oods  as  they  wanted  of  one,  rather  than  another,  was,  that  such 
other  person  in  his  way  should  take  of  them  the  goods  he  wanted, 
and  to  set  off  one  against  the  other."  ' 

Lord  Hardwicke,  referring  to  that  case,  in  the  case  of  Ex  parte 
Okenden  (a),  said : — *'  The  case  of  Downman  v.  Matthews  and  others 
appears  to  be  a  transaction  between  a  clothier  and  a  dyer ;  and  there 
was  evidence  that  they  always  made  up  their  accounts  by  giving 
mutual  credit — the  dyer,  on  the  one  hand,  for  work  done,  and  on 
the  other  hand,  the  clothier  for  his  cloth." 

Li  the  case  of  Hawkes  v.  Freeman  (6),  there  was  some  evidence, 
although  slight,  of  an  agreement  to  set  off  one  demand  against  the 
other.  Lord  Macclesfield  said :— **  In  mutual  dealings  between 
tradesmen,  it  b  reasonable  to  suppose  they  intend  one  debt  to  be 
eet  off  against  the  other,  and  the  balance  only  to  be  paid,  as  it  is  for 
the  Statute  of  Bankrupts,  and  therefore  the  least  evidence  of  such' 
intent  is  sufficient.     Here  is  sufficient  evidence  of  such  intent." 


(a)  1  Atk.  275. 


(6)  8  Vin.  Abr.  (oct.  ed.)  560. 
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In  Jefi  ▼.   Wood(a)y  the  Mwter  of  the  Bolls  (Sir  J.  Jekyl)        1^4. 
said : — *'  It  is  true  stopptge  is  no  paymenti  nor  is  it  of  itself  a  pay 
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BALDWIN 

ment  in  equity ;  but  then  a  very  slender  agreeinent  for  discounting,  ^ 

or  allowing  the  one  debt  out  of  the  other,  will  make  it  a  payment,  Baldwin. 
because  this  prevents  circuity  of  action  and  multiplicity  of  suits,  judgment. 
which  is  not  favoured  at  law,  much  less  in  equity ; "  and  he  after- 
wards said  :-^''  However,  it  seems  that  the  least  evidence  of  an 
agreement  for  a  stoppage  will  do,  and  in  these  cases  equity  will 
take  hold  of  a  very  slight  thing  to  do  both  parties  right ;  and  it  is 
still  more  reasonable  that  where  the  matter  of  the  mutual  demand  is 
concerning  the  same  thing,  there  the  Court  should  interpose,  and 
make  the  balance  only  payable." 

In  the  case  of  Freeman  v«  Lamas  {b%  the  facts  were  as  follow  : — 
Thomas  Lomas  the  elder  bequeathed  £1000  to  his  daughter  Mary 
Wood  for  life,  and  after  her  decease  to  her  children,  and  died. 
Mary  Wood  had  one  child  Martha,  who  married,  in  1840,  James 
Napier.  Thomas  Lomas  the  younger,  the  surviving  executor  and 
residuary  legatee  of  the  testator,  paid  £500  on  foot  of  the  legacy  on 
the  15th  of  April  1842,  and  a  joint  receipt  was  given  to  him  by 
Mary  Wood  and  by  Martha  and  James  Napier.  Martha  Napier 
died;  and  in  Peoember  1843,  James  Napier  obtained  administration 
to  her.  Between  that  period  and  1847,  the  said  Thomas  Lomas  the 
defendant  became  surety  for  James  Napier,  for  various  sums  of  money, 
for  one  of  which  sums  he  took  a  warrant  of  attorney  from  Napier 
to  secure  himself  from  liability.  In  December  1847^  James  Napier 
became  bankrupt>  and  a  ^fiat  having  issued,  the  plaintiffs  were 
appointed  assignees.  Afier  the  ^/,  Thomas  Lomas  the  defendant 
was  called  upon  to  pay,  and  paid  on  account  of  his  suretyship 
moneys  exceeding  what  was  due  on  the  legacy.  Mary  Wood,  the 
tenant  for  life  of  the  legacy,  died  in  January  1848..  The  bill  was 
filed  by  the  assignee. of  Ni^ier,  to  recover  the  unpaid  part  of  the 
legacy,  with  interest  from  the  death  of  Mary  Wood.  The  defendant 
Thomas  Lomas  admitted  assets,  but  claimed  to  retain  the  portion  of 
the  legacy  which  remained  unpaid,  on  account  of  the  payment  made 
by  him   in  respect  of  his  suretyship.     Counsel   for  the  defendant 

(a)  2  P.  Wma.  129.  (6)  9  Hare,  109. 
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argued  that  *^  in  such  a  case  there  are  several  authorities  which  affirm 
the  principle,  not,  perhaps,  strictly  of  set-off,  but  that  a  trustee  or 
party  who  has  money  of  another  in  his  hands  may  retain  it  for  a  debt 
which  such  other  person  owes  to  himself.    The  Court  presumes  an 
agreement  to  have  been  made  between  the  parties  for  setting  off  one 
demand  against  the  other."    Upon  which  Vice-Chancellor  Wigram 
inquired  from  Counsel — *'  Do  you  say  that  this  is  a  necessary  pre- 
sumption,  or  that  circumstances  must  be  shovm  to  raise  it  ?"    Upon 
which  Counsel  replied — **  It  has  been  regarded  as  almost  a  necessary 
presumption."    In  giving  judgment,  Vice-Chancellor  Wigram,  after 
referring  to  the  rule  to  be  deduced  from  the  Roman   law,  said 
(p.  113) — "It  is  to  be  seen  how  it  has  been  dealt  with  by  our 
Courts ;  and  I  believe  that,  upon  examining  the  authorities,  it  will 
be  found  that,  except  under  special  circumstances.  Courts  of  Equity 
have  never  allowed  cross  demands  existing  in  different  rights  to  be 
set  off  the  one  against  the  other.    The  eases  on  this  point  cited  on 
the  part  on  the  plaintiffs,  to  which  may  be  added  Chapman  v. 
JJeehy  (a),  are  distinct  authorities,  against  the  right,  in  an  ordinary 
case,  to  apply  one  of  such  demands  in  satisfaction  of  the  other ;  but 
it  is  not  to  be  denied,  on  the  other  hand,  that  agreement,  express  or 
implied,  may  confer  such  a  right,  and  that  slight  circumstances  may 
be  sufficient  to  warrant  the  Court  in  presuming  such  an  agreement. 
Thus  the  right  was  admitted  in  Downman  v.  Maiihetos  {b)\  upon 
the  course  of  dealing ;  in  Jejffi  v.  Woods  {e\  upon  the  fact  of  the 
legatee  having    omitted  to  credit   the   executor  with  the  goods 
supplied;  and  in  Jones  v.  Messop{d),   upon  the  ground  of  the 
objection  as  to  the  demands  being  in  different  rights  having  been 
removed  by  the  answer.    This  being  the  position  of  the  general 
question,  as  it  stands  upon  the  authorities,  it  is  hardly  necessary 
to  consider  the  reasons  on  which  the  rule  of  the  Court  is  founded. 
It  is  sufficient  to  refer  to  the  judgment  in  Jones  v.  Messop,  as 
explaining  the  principle  of  the  rule,  and  to  the  judgment  in  Bishop 
V.  Church  («),  as  pointing  out  the  inconvenience  to  which  a  contrary 


(a)  2  Vera.  117. 
(c)  2  P.  Wnw.  128. 


(hi)  Ubi  supra, 
(d)  3  Hare,  568. 
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rule  would  lead."    It  appears  to  be  the  result  of  the  cases  to  which        1854. 

RoOs. 
I  have  referred,  that  there  must  be  som^  evidence  to  warrant  the 


Court  in  presuming  an  agreement  that  one  demand  should  be  set  off 
against  the  other. 

In  the  present  case  there  is  no  evidence,  unless  the  non-payment  Judgment, 
of  any  sum  on  either  side  is  to  be  considered  evidence.  At  what 
period  is  the  Court  to  infer  that  the  alleged  agreement  took  place  ? 
It  could  not  have  taken  place  prior  to  the  28th  of  January  1844 ; 
for  the  Master,  in  the  cause  of  Baldwin  v.  Belehery  reported  the 
entire  interest  due  to  Franklyn  Baldwin  on  his  portion  of  the 
charge.  Henry  Baldwin  died  in  August  1848.  What  drcumstahoe 
is  there  to  show  an  agreement  between  January  1844  and  August 
1848? 

The  charge  of  the  respondent  Barbara,  filed  in  the  cause  in 
which  Elizabeth  Baldwin  is  petitioner,  and  the  said  Barbara  and 
others  are  respondents,  on  the  10th  of  February  1853,  claims  the 
entire  interest  on  her  testator  Franklyn  Baldwin's  charge,  and  she 
verified  that  charge  on  oath.  After  that,  viz.,  in  April  1853,  she 
filed  her  first  discharge  in  the  present  matter,  and  claimed  no  set- 
off, and  set  up  no  agreement.  Surely,  if  the  several  authorities  to 
which  I  have  referred  are  not  to  be  overruled,  I  am  not  at  liberty, 
in  the  absence  of  all  evidence,  to  presume  that  an  agreement  was 
entered  into  between  the  28th  of  January  1844,  and  the  death  of 
Henry  in  August  1848,  that  the  claim  of  Franklyn  should  be 
deducted  out  of  the  claim  of  Henry. 

The  person  ^ho  will  suffer  injustice  in  this  case  is  William' 
Baldwin,  the  tenant  in  tail,  who  will  have  to  pay  the  interest  which 
Henry  Baldwin,  the  tenant  for  life,  should  have  kept  down ;  but  I 
have  already  stated  that  he  is  not  before  the  Court  in  his  character  of 
tenant  in  tail,  and  any  equity  he  may  have  could  not  be  established 
properly  in  the  present  suit.  If  he  has  to  pay  hereafter  the  interest 
which  Henry  should  have  kept  down,  probably  he  may  take  pro- 
ceedings against  the  petitioner,  and  estabUsh  his  claim  against  the 
assets  of  Henry ;  but  it  is  better  that  I  should  not  now  offer  any 
opinion  on  that  point. 

I  have  only  to  decide  at  present  whether  there  is  any  evidence 


Digitized  by 


Google 


398 


CHANCERY  REPORTS. 


1854, 

BqIU. 


Jwigmeni. 


to  support  the  deolarations  contained  in  the  Master's  decretal  order*, 
and  I  regret  to  come  to  the  conclusion  that  there  is  not  I  have 
already  stated  that  the  declarations  in  the  Master's  order  are  not  at 
all  precise.  He  declares : — '*  That  as  hetween  Henry  Baldwin  and 
Franklyn  Baldwin,  all  their  mutual  daims  are  to  go  against  each 
other,  and  tiiat  the  accoimts  hetween  them  are  to  he  considered  as 
if  stated  and  settled  at  the  time  of  the  death  of  the  said  Henry.*'  If 
the  Master  intended,  hy  his  declaration,  that  the  respondent  could 
insist  on  a  case  of  s^t-off,  the  deelaration  is  clearly  erroneous,  there 
heing  no  colour  of  ground  for  the  defence  of  set-off.  If  he  intended, 
hy  this  somewhat  vague  declaration,  that  it  was  to  he  implied  that 
there  was  an  agreement  hetween  Henry  and  Franklyn,  that  the  claim 
of  the  one  was  to  he  set  off  against  the  claim  of  the  other,  I  do  not, 
think  there  is  any  evidence  from  which  such  agreement  is  to  he  im- 
plied ;  and  even  if  there  was,  the  evidence  to  which  I  have  referred, 
arising  from  the  finding  in  the  report  of  1844,  in  the  suit  of  Baldwin 
V.  BelcheTy  and  the  charge  filed  hy  the  respondent  Barbara  on  the 
10th  of  Fehruary  1853,  in  the  suit  in  which  Frances  Elizabeth  Bald* 
win  is  petitioner,  is  inconsistent  with  such  inference. 

I  shall,  therefore,  make  an  order  declaring  that  there  is  no  evi- 
dence to  sustain  the  deqlarations  to  which  I  have  referred,  contained 
in  the  Master's  order  of  the  16th  of  February  1854,  and  that  such 
declarations  shall  accordingly  be  setaside ;  and  with  such  declaration 
I  shall  send  the  case  back  to  the  Master :  and  I  shall  declare  that 
this  order  is  to  be  without  prejudice  to  any  proceeding  which  the 
said  Barbara  Morris  Baldwin,  or  the  said  Williaqi  Baldwin,  if  so- 
advised,  may  take  against  the  petitioner,  as  executor  of  Henry 
Baldwin. 
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May  17. 

The  questions  in  this  case,  which  arose  under  circumstances  which  A  testator,  by 

his  wiD,  dated 
it  is  unnecessary  to  state,  as  they  are  referred  to  at  length  in  the  in  17d8,  gave 

,         .,,        _       _.  .,    ^  ^     ^  .      to  his  wife  the 
Judgment,  were,  first,  whether  under  the  will  and  codicil  ot  Captain  gam  of  £1500, 

George  Thomas  (t«/^a,  p.  402),  the  legacy  to  his  brother's  children  possessed    of 

was  specific  or  demonstrative  or  general  ?— Secondly,  whether  there  o^hSmot^ 

had  been  an  appropriation  of  the  £2500,  £3^  per  cent,  stock,  to  ^^^^„^! 

the  payment  of  the  said  legacy ?  ^ed  to^r 

settlement    of 

his  father.   By 

Serjeant  CkriHiam  and  Mr.  Hughes,  for  the  plaintiff,  argued  that  a    codicil,  in 

1800,    after 
the  legacy  was  a  general  legacy,  demonstrative  only  so  far  as  the  stating    that 
'  ,  his  brother  E. 

particular  fund  out  of  which  it  was  to  be  paid  was  pointed  out,  and  had  married 

was  not  adeemed :  Legrm  v.  Finch  (a)  ;  Coleman  v.  Coleman  (b)  ;  ^n,  he  willl 

Chawarih  V.  Beeeh  (c) ;  Barker  v.  Raymer  (d) ;  Pulsford  v.  Hun-  thed^dio^ 

4er (e) ;  Burgees  v.  Robinson  (/) ;  and  that  there  had  been  an  appro-  ^'^fhis^^o 

priation  of  the  fund,  under  the  circumstances.  andF Tsh^d 

F.  many  and 
haye  issne^  "  should  haye  the  sum  of  £1687>  which  he  got  by  the  death  of  his  mo- 
ther, and  that  was  chaiged  on  the  estate  of  A,  in  such  proportions  as  his  wife  should 
will  it."  At  the  date  of  the  codicil,  the  £1687>  which  was  the  same  sum  as  that 
left  by  the  will,  was  lent  on  a  judgment  against  A.  It  was  paid  off  in  1803,  and 
inycbted  bj  the  testator  in  £3}  per  cent,  stock.  Ueld^  that  the  legacy  giyen  bj  the 
codicil  to  the  diildren  6f  the  testator's  brothers  was  a  general  or  demonstratiye  le- 
gacy (not  a  specific  one),  and  was  not  adeemed  by  the  payment  of  the  judgment 
and  inyestment  of  the  moneys  in  the  funds. 

After  the  testator's  death  in  1803,  his  widow  and  executrix  wrote  a  letter  to  £., 
enclosing  a  copy  of  the  will,  and  in  which  she  stated  that  the  stock  in  which  the" 
money  hsA  been  inretted  should  eyer  be  held  sacred  by  her  for  E.'s  children,  and  if 
it  did  not  increase,  it  should  neyer  diminish.  In  1816,  an  injunction  was  obtained 
by  the  children  of  £.,  then  minors,  to  restrain  the  sale  of  the  stock  by  the  widow, 
under  a  misapprehension  that  she  was  about  to  sell  it.  E.'s  children  came  of  age 
at  different  times  between  1820  and  1838,  and  the  stock  remained  untouched  until 
1853,  when  l^e  widow  died.  Held^  that  the  letter  amounted  to  an  appropriation 
of  the  stock  to  the  legacy  by  the  executrix,  which,  under  the  drcumstanoes,  must 
be  presumed  to  haye  t^n  assented  to  by  the  children  of  E.  as  they  came  of  age. 

A  fond  ordered  to  be  paid  to  the  suryiying  plaintiJOb,  in  an  injunction  suit,  abated 
and  dismissed  by  the  81st  Order  of  1843. 

/  • 

(a)  3  Mer.  50.  (6)  2  Ves.  638. 

(<?)  4  Ves.  555.  (d)  2  Russ.  122. 

(<•)  3  Br.  C.  C.  416.  (/)  3  Mer.  7. 
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Mr.  F.  Fitzgerald  and  Mr.  Berkeley^  contra,  contended  that  the 
legacy  was  specific  ;  Davis  v.  Morgan  (a)  ;  Nelson  v.  Carter  {b) ; 
Gardner  v.  Hatton{c);  Ashbumer  v.  Maguire{d);  Pattison  v. 
Pattison(e);  Gitlaume  v.  Adderley{f)\  Ellis  v.  Walker {g)\ 
Chaworth  v.  Beech  (A) ;  Chambers  v.  Jeoffrey  (t).  On  the  question 
of  appropriation,  they  cited  Hutchinson  y.  Hammond  {k). 


The  Masteb  of  the  Rolls. 
Judgment,  A  motion  has  been  made  in  this  cause  by  the  eight  surviving 

plaintiffs  (two  of  the  plaintiffs,  George  Thomas  and  Martha,  being 
dead,  and  the  remainder  having  long  since  attained  their  age),  that 
the  injunction  which  issued  in  this  cause  on  the  22nd  of  November 
1816,  restraining  the  (jl-ovemor.and  Company  of  the  Bank  of  Ireland 
from  transferring  the 'sum  of  £2500,  £3^  per  cent,  stock,  of  the 
then  currency  of  Ireland,  standing  in  the  books  of  the  Bank  in  the 
name  of  Captain  George  Thomas,  of  the  city  of  Bath^  may  be  dis- 
solved, and  that  the  Governor  and  Company  of  the  Bank  of  Ireland 
do  transfer  the  said  stock  (which  amounts  to  £2307.  13s.,  £3:^  per 
cent,  stock,  of  the  present  currency)  to  the  Rev.  Francis  Heaton 
Thomas,  the  administrator  de  bonis  non  with  the  will  annexed  of 
the  said  George  Thomas. 

Eliza  Thomas  the  defendant,  who  was  the  widow  and  adminis- 
tratrix with  the  will  annexed  of  the  said  George  Thomas,  died  on 
the  26th  of  August  1853,  and  a  cross  notice  has  been  served  on 
behalf  of  Mr.  Edward  Fetherston  her  executor,  that  the  Gt)vemor 
and  Company  of  the  Bank  of  Ireland  do  transfer  to  the  said  Rev. 
Francis  Heaton  Thomas  so  much  of  the  said  Government  stock  as 
will  be  equivalent  to  £1557.  48.  7d.,  present  currency  (which  sum 
is  equal  to  £1687,  late  currency) ;  and  that  the  said  Governor  and 
Company  do  transfer  the  residue  of  the  said  Government  stock  to 
the  said  Edward  Fetherston,  as  such  executor  of  Eliza  Thomas. 


(a)  1  Beay.  400. 
(c)  6  Sim.  93. 
(e)  1M.&E.  12. 
(^)  Amb.  310. 
(0  2Eq.  Abr.541. 


(6)  5  Sim.  530. 
(cO  2  Br.  C.  C.  108. 
(/)  15  Ves.  384. 
(K)  4  Ves.  556. 
(*)2Br.C.  C.  128. 
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The  bill  in  this  cause  stands  dismissed,  under  the  Slst  of  the 
General  Orders  of  1843 ;  but  that  Order  provides  that  it  shall  not 
affect  any  injunction  obtained  in  an  injunction  suit. 

As  to  the  legal  right  to  the  fund,  there'  is,  of  course,  no  doubt 
that  the  Rev.  Francis  Heaton  Thomas,  who  is  now  the  personal 
representative  of  George  Thomas,  is  entitled.  But  the  personal 
representative  of  Eliza  Thomas  resists  the  claim  of  the  said  Rev. 
F.  H.  Thomas  to  the  entire  .of  the  fund  in  Court. 

The  £2500,  late  currency,  mentioned  in  the  injunction  order  of 
November  1816,  was  invested  on  the  20th  of  June  1803  in  the  then 
£3^  per  cent,  stock.  The  circumstances  relating  to  said  investment 
were  these: — The  said  George  Thomas  was  entitled  to  a  sum  of 
£1687,  secured  by  judgment  on  the  estate  of  a  Mr.  Armstrong ;  and 
that  sum  having  been  paid  off  in  or  about  ,the  month  of  June  1803, 
it  was  invested  in  his  name  in  Government  £3^  per  cent,  stock,  on 
the  20th  of  June  in  that  year,  by  the  direction  of  the  said  George 
Thomas.  The  price  of  £3^  per  cent  stock  was  then  at  the  low  quo- 
tation of  £67i,  and  the  price  of  £2500,  the  then  currency,  including 
interest  and  brokerage,  being  at  that  quotation  £1704.  lOs.  3d.,  of 
the  then  currency,  Mr.  Greorge  Thomas  added  £17*  lOs.  3d,  to  the 
£1687,  which  made  up  the  £1704.  10s.  3d.,  late  currency,  and 
with  which  sum  the  £2500,  £3^  per  cent,  stock,  late  currency,  was 
purchased.  It  is  stated  in  the  affidavit  of  the  Rev.  Edwin  Thomas 
(filed  the  17^  of  August  1816,  to  found  the  motion  for  the  in- 
junction), that  the  £17*  10s.  3d.  was  a  part  of  the  interest  due 
on   the  £1687. 

Mr.  Edward  Fetherston,  the  executor  of  Eliza  Thomas,  insists, 
under  the  circumstances  which  I  shall  hereafter  state,  that  the 
surviving  plaintiffs  are  only  entitled  to  so  much  of  the  said  sum 
(making  in  present  currency  £2307,  £3^  per  cent  stock,  now 
standing  to  the  credit  of  Captain  George  Thomas)  as  will  be  equi- 
valent to  the  said  sum  of  £1687,  late  currency,  and  that  he,  Mr. 
^Edward  Fetherston,  as  such  executor  of  Eliza  Thomas,  is  entitled 
to  the  balance  of  the  stock.  On  the  other  hand,  the  plaintiff,  the 
Eev.  F.  H.  Thomas,  insists,  for  the  reasons  I  shall  hereafter  state, 
that  he  is  entitled  to  have  the  entire  of  the  stock  transferred  to  him, 
VOL.  3.  51 
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on  trust  for  himself  and  the  sorviving  co-plaintiffs.  The  Bank  will 
probably  r^quife  that  the  stock  should  be  first  transferred  to  the 
credit  of  the  cause,  but  that  is  a  matter  of  form.  As  tiiis  suit  is  not 
only  abated,  but  dismissed,  I  doubt  whether  a  cause  petition  ought 
not  to  be  filed ;  but  as  it  appears,  from  the  cases  referred  to  in  2  Dan. 
Chan,  PraCj  p.  1657,  that  I  have  jurisdiction  to  entertain  the  ques- 
tion, and  as  the  parties  are  desirous  I  should  do  so,  without  any  fur- 
ther proceeding,  and  wi^out  a  reference  to  the  Master,  I  shall  decide 
the  question  on  this  motion,  according  to  the  wish  of  the  parties. 

The  facts  of  the  ease  are  as  follow : — ^It  appears  from  certain 
marriage  articles,  bearing  date  on  the  12th  of  September  1755, 
executed  on  the  marriage  of  the  Rey.  George  Thomas  and  Mary 
Armstrong,  the  father  and  mother  of  Captain  George  Thomas,  in 
whose  name  the  Grovemment  stock  stands,  and  from  a  certain  agree- 
ment of  the  22nd  of  April  1803^  executed  between  Mary  Jane 
Thomas  of  the  first  part^  and  her  brother  Captain  Greorge  Thomas 
of  the  second  part,  and  one  William  Henry  Armstrong  of  the  third 
part,  that  the  said  Captain  George  Thomas  was  entitled  to  a  sum  of 
£1500,  in  his  own  right,  under  the  said  artidea  of  1755,  and  to  a 
sum  of  £187,  in  right  of  his  deceased  brother  John,  under  said 
articles;  and  which  sums  became  payable  under  said  articles  to 
Ci^tain  George  Thomas  on  the  death  of  his  mother  in  1798$  and 
it  further  appears  that  such  sums  were  secured  by  a  judgment  on 
the  estate  of  Mr.  Armstrong,  party  to  the  said  agreeiient  of  April 
1803 ;  and  that  such  judgment  was  assigned  by  said  deed  of  agree- 
ment, of  the  22nd  of  April  1803,  to  the  said  Captain  George 
Thomas,  to  secure  said  sums  of  £1500  and  £187,  mddag  together 
£1687,  of  the  late  currency. 

The  said  Captain  George  Thomas,  being  so  entiOed,  made  his 
witt  on  the  22ttd  of  May  1798,  in  the  words  following : — 

'*  The  last  will  and  testament  of  George  Thomas,  Captain  in  the 
18th  Regiment  of  Foot.— I  do  will  and  bequeath  to  my  deariy 
beloved  wife,  Elizabeth  Thomas,  the  sum  of  £1500  sterling,  which 
I  am  possessed  of  by  the  death  of  my  mother,  and  which  I  became 
entitled  to  under  the  marriage  setUement  of  my  fother.  Should  I 
be  entitled  to  the  sum  of  £300  more  by  my  fathe/s  wilt,  I  do  in 


Digitized  by 


Google 


CHANCEBY  REPORTS. 


403 


like  manlier  bequeath  her  that,  as  also  every  f  urn  of  ni<mey  I  ix^a  j  b^ 
worth  al  the  time  of  mj  decease,  te  be  l^^  her  ma4e  use  of  as  she 
may  think  proper,  dnriag  her  lifetime,  and  at  her  death  to  be  dis- 
posed of  likewise  aa  she  may  think  fit.  This  is  meant  to  91^  her 
the  full  possession  and  dominion  over  every  shilling  I  may  die  worthy 
as  a  small  token  of  regard  for  the  unvaried  and  unexampled  good 
condoct  of  her  teiwards  me  since  the  day  of  our  marriage.  And 
although  thisi  my  last  will  and  testament,  may  not  be  executed 
in  the  exact  legal  form,  yet  I  hope  it  is  drawn  up  in  a  plsin,  in- 
telligible manner,  and  in  sneh  a  way  as  will  not  allow  of  any 
miaocmstroetion  whatever.^ 

There  is,  of  course,  no  doubt,  that  the  £1500  mei^tioned  in  the 
will  was  the  portion  of  the  £1667,  to  which  the  defendant  was  en- 
tiQed  in  his  own  right,  and  whieh  is  referred  to  in  the  deed  of  the 
2fod  of  AprU  180?. 

The  testator.  Captain  G^eorge  Thomas,  executed  a  codicil  to  his 
wiU,  on  the  28th  of  December  1800,  which  is  as  follows  :^ 

*'  Since  the  above  will  was  written,  my  brother  Edwin  has  mar* 
ried,  and  has  children.  'Tis  now  my  will,  that  after  the  death  of 
my  dear  wife,  the  children  of  my  two  brothers  Francis  and  Edwin 
Thomas  (that  is  to  say,  should  Francis  marry  and  have  issue)  should 
have  the  sum  of  £1687,  which  I  got  by  the  death  of  my  mother, 
and  that  is  charged  on  the  estate  of  B.  Armstrong,  Esq.,  in  such 
proportions  as  my  said  wife  at  the  time  of  her  death  may  choose  to 
will  it;  and  should  there  not  be  any  children  by  the  marriage  of 
my  brother  Frank,  in  that  case  the  above  sum  to  be  divided,  as 
already  mentioned,  amongst  the  children  of  Edwin  Qeorge  Thomas.'' 

There  is  also  no  doubt  that  the  £1687,  mentioned  in  this  codicil, 
consists  of  the  £1500  referred  to  in  the  will,  and  in  the  said  deed 
of  the  22nd  of  April  1803,  and  of  the  £187  referred  to  in  the  latter 
instrument. 

After  the  date  of  the  will  and  codicil  of  Captain  George  Thomas, 
and  in  his  lifetime,  the  sum  of  £1687  was  paid  off,  viz.,  about  the 
month  of  June  1808 ;  and  it  was,  as  I  have  already  stated,  invested 
on  the  20th  of  June  1803,  together  with  the  £17.  10s.  3d.,  part  of 
the  interest  due  on  the  £1687,  ia  the  purchase  of  £2500  Government 
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RoUs. 
V — V '     mas,  dfed  shortly  afterwards,  namely,  on  the  23rd  of  August  1803. 

THOMAS 

^^  The  circumstances  of  the  payment  of  the  £1687  in  the  lifetime  of 

THOMAS,  the  testator  G-eorge  Thomas,  and  its  investment  in  the  funds  in 
Judgment,  t^®  manner  I  have  stated,  give  rise  to  the  question,  whether  the 
legacy  of  £1687  in  the  codicil  was  a  specific  or  a  demonstrative 
legacy  ?  If  it  was  a  specific  legacy,  it  was,  of  course,  adeemed  by 
being  paid  off  in  the  lifetime  of  the  testator,  and  after  the  date  of 
the  will  and  codicil ;  and  the  plaintiffs  in  such  case  could  only  claim 
a  sum  of  £1687,  and  no  more,  under  the  will  of  Eliza  Thomas,  to 
which  I  shall  hereafter  advert.  If  it  was  a  demonstrative  legacy, 
the  plaintiffs  could  only  be  entitled,  under  the  codicil,  to  so  much  of 
the  stock  as  would  be  equivalent  to  the  £1687,  unless,  on  the  facts 
hereinafter  stated,  the  entire  of  the  stock  in  bank  (t.  e.  the  £2500, 
late  currency)  can  be  considered  to  have  been  appropriated  after  the 
death  of  the  testator  (who  died  in  August  1803)  to  the  payment  of 
the  legacy  of  £1687;  which  appropriation,  if  it  took  place,  would 
have  subjected  the  plaintiff,  on  the  one  hand,  to  the  risk  of  a  fall 
in  the  funds,  and  on  the  other  hand,  to  the  advantage  of  the  rise  in 
the  funds  which  has  taken  place  since  the  20th  of  June  1 803,  when 
the  price  of  £3^  per  cent,  stock  was  £67J. 

On  the  19th  of  June  1833,  Eliza  Thomas,  the  widow,  m'ade  her 
will  in  the  following  words : — "  Whereas,  by  the  will  of  my  late 
husband,  dated  28th  of  December  1800,  a  power  is  given  to  me  to 
bequeath  the  sum  of  £1687,  late  Irish  currency,  among  the  children 
of  Francis  and  Edwin  Thomas,  in  such  proportions  as  I  might  choose 
to  will  it ;  and  whereas  Francis  Thomas  has  died  without  having  any 
issue ;  and  whereas  the  said  Edwin  Thomas  has  several  children — 
now,  in  pursuance  of  the  power  vested  in  me,  I  do  hereby  leave 
and  bequeath  the  said  sum  of  £1687,  late  Irish  currency,  to  and 
among  all  the  children  of  the  said  Edwin  Thomas,  in  equal  shares 
and  proportions,  share  and  share  alike;  and  as  to  all  the  rest, 
residue  and  remainder  of  the  property,  of  what  nature  and  kind 
soever,  I  shall  die  seised,  possessed  of,  or  in  any  way  entitled  to, 
I  leave  and  bequeath  the  same  to  my  dear  niece  Elizabeth  Doro- 
thea   Curtis,    youngest   daughter   of  the   late  William  Curtis,   to 
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and  for  lior  own  sole  and  only  use  ;  and  I  do  hereby  declare  this 
to  be  my  last  will  and  testament,  and  appoint  Travers  Adamson 
and  Cnthbert  Fetherston,  Esqrs.,  executors. — As  witness,  my  hand 
and  seal,  this  19th  day  of  June  1833.*" 

If  the  legacy  of  £1687,  given  by  the  codicil  of  the  will  of  Greorge 
Thomas,  was  a  specific  legacy,  and  adeemed,  the  plaintiffs,  as  I  have 
already  stated,  could  only  claim  under  the  will  of  Eliza  Thomas, 
and  in  such  case  it  is  clear  they  would  be  entitled  to  £1687,  late 
Irish  currency,  and  no  more. 

The  right  of  the  plaintiffs,  therefore,  to  the  entire  fund,  depends 
on  two  questions — first,  was  the  legacy  of  the  £1687,  given  by  the 
codicil  to  the  will  of  George  Thomas,  a  demonstrative  or  a  specific 
legacy  ?  secondly,  if  it  was  a  demonstrative  legacy,  was  the  £2500,* 
Government  £3^  per  cent,  stock,  set  apart,  and  appropriated  after 
the  death  of  George  Thomas,  to  the  payment  and  discharge  of 
the  £1687? 

First,  was  the  legacy  of  £1767  demonstrative  or  specific  ?  It 
appears  to  me  that  there  is  some  difficulty  as  to  that  question. 

In  Eoper  on  Legacies,  4th  ed.,  vol.  1,  p.  227,  the  rule  of  con- 
struction is  thus  stated : — '^  That  when  the  gift  of  the  legacy  is  so 
connected  with  the  debt  or  security,  as  that  the  gift  of  the  legacy 
and  of  the  debt  or  security  are  the  same,  the  intention  to  give 
nothing  more  than  the  identical  debt  or  money  due  on  the  security 
is  apparent,  and  consequently  the  legacy  will  be  specific"  The  case 
of  Chaworth  v.  Beech  (a),  and  other  cases  referred  to  by  Mr. 
Roper,  illustrate  the^  rule  laid  down  by  him.  In  pp.  233,  234, 
Mr.  Roper  states,  '^  A  Court'  of  Equity  leans  to  the  consideration 
that  all  bequests  'are  general.  It  therefore  requires  expressions 
actually  bequeathing  the  identical  debt,  or  such  a  reference  to  it, 
appearing  upon  a  strong,  solid  and  rational  interpretation  of  the 
will,  as  to  raise  a  plain  inference  that  the  debt  was  the  exclusive 
subject  intended  to  be  given  by  the  testator  to  the  legatee ;  for  the 
bequest  of  a  sum,  with  ever  so  plain  a  reference  to  the  amount  of 
a  debt  or  fund  out  of  which  it  is  given,  is  very  different  from  a 
gift  of  the  fund  itself,  with  all  the  chances  of  fluctuation  in  its 

(a)  4  Ves.  555. 
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amount ;  so  that  when  a  legacy  of  a  debt  is  in  its  form  general^ 
and  it  is  endeavoured  from  the  context  of  the  wiU  to  oonstrue 
such  bequest  specific,  it  can  only  be  aceompHehed  by  such  strong, 
solid  and  rational  interpretation,  to  be  put  upon,  and  plain  infi^rence 
to  be  drawn  from,  the  will  as  have  been  before  mentioned.** 

Thus,  in  the  case  of  Legrice  y.  Smith  {a\  the  testa^x,  reciting 
that  it  was  **  the  wish  and  desire  of  her  mother  and  herself,  that 
the  £5Q0  they  had  then  out  upon  mortgage  diould  be  given  to 
Sophia  Anne  I^grice  and  her  family,  in  manner  thereinafier  men- 
tioned," gave  to  her  executors,  immediately  after  her  mother's 
death,  the  said  £500,  with  all  interest  due  thereon,  for  the  said 
Sophia  Anne  Legrice,  as  therein  mentioned.  This  money  having  been 
caUed  in  by  the  testatrix,  the  question  was  whether  the  beqqest 
was  not  apeeifiCy  and  consequently  adeemed ;  and  Sir  Willlatti 
Grant  held  the  bequest  to  be  general,  it  being  made  of  b  sum  of 
money,  and  the  security  being  only  mentioned  as  descriptive  of  the 
then  situation  of  the  money, — ^money;  and  not  the  security,  being  the 
object  of  the  giA^  Sir  Wm.  Grant  said,  ^*  The  essential  diaraeter* 
istie  of  the  legacy  Is,  that  it  consists  of  a  sum  in  vhieh  Uie  testakix 
admits  that  her  mother  and  herself  had  some  sort  of  joint  interest^ 
and  which  they  were  both  desirous  of  giving  to  Mrs.  Legrice  and 
her  family.  The  characteristic  was  not  at  all  dependent  on  the 
particular  security  on  which  the  money  might  be  placed.  The 
testatrix  considers  the  circunistance  of  its  being  at  that  time  out 
on  mortgage  as  merely  accidental.  She  speaks  of  the  £560  we  have 
now  out  upon  mortgage.  That  is  descriptive  of  the  present  situation 
of  the  money.  The  next  day  it  might  not  be  out  upon  mortgage, 
but  it  would  still  be  the  £500  in  which  the  mother  and  daughter 
had  a  joint  interest,  and  which  at  the  time  of  the  will  they  had 
out  upon  mortgage.  The  thing  given  is  not  the  mortgage,  but  the 
money.  It  is  the  said  sum  of  £500  that  she  gives  to  her  executors. 
What  is  the  said  sum  ? — the  sum  of  £500,  which  belonged  to  her 
and  her  mother,  and  which  at  a  given  time  was  out  upon  the 
mortgage :  whether  it  remained  out  upon  nu>rtgage  at  the  time  of 
the  testatrix's  death,  appears  to  me  to  be  a  matter  of  indiffbrence. 

(a)  3  Mer.  50. 
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That  circumstance  is  no  ingredient  in  the  gifV,  either  by  way  of 
condition  or  of  inherent  description."  Sir.  Wm.  Grant  accordingly 
held  that  the  legacy  was  not  spedfic. 

It  is  difficult  to  distinguish  the  principle  on  which  that  case 
was  decided  from  the  present.  The  testator,  George  Thomas,  by  judgment. 
his  will  bequeathed  to  his  wife,  Eliza  Thomas^  <<  the  sum  of  £1500 
sterling,  which  I  am  possessed  of  by  the  death  of  my  mother, 
and  which  I  became  entitled  to  under  the  marriage  settlement 
of  my  fkther."  Eliza  Thomas  being  by  the  wiU  of  the  testator 
his  residuary  legatee,  the  question  as  to  the  bequest  of  the  £1500 
being  a  specific  or  demonstrative  legacy  under  the  will,  and  without 
reference  to  the  codicil,  would  have  been  immaterial,  as  iti  either 
case  Eliza  Thomas  would  have  been  entitled ;  but  I  apprehend)  if 
ahe  had  not  been  residuary  legatee,  and  that  it  had  been  n^oedsary 
to  decide  the  question,  the  legacy  of  the  £1500  would  noi  have 
been  held  to  be  spctoific  The  security  <m  whieb  the  £1500  was 
outstanding  (the  judgment  agaibst  Mr.  Armetkx)ng)  is  in  no  way 
referred  to  by  the  will.  The  «um  bequeathed  was  the  £1500,  to 
which  the  testator  became  entitled  under  his  father's  marriage 
settlement,  by  the  death  of  his  mother ;  and  whether  that  sum  was 
outstanding,  secured  by  Armstrong's  judgment^  or  paid  off  and 
invested  in  the  Government  funds^  it  "would  have  been  equally  the 
sum  to  which  the  testator  became  entitled  by  the  death  of  his 
mother,  under  his  father's  marriage  settlement. 

The  codicil  recites  that,  since  the  will  was  written,  the  testator's 
brother  Edwin  had  married  and  had  children,  and  the  testator 
directs  that  after  the  death  of  his  wife,  the  children  of  his  brothers 
Edwin  and  Francis  (if  the  latter  should  marry  and  have  children) 
^'should  have  the  sum  of  £1687,  which  I  got  by  the  death  of  my 
mother,  and  that  is  charged  on  the  estate  of  H.  Armstrong,  Esq." 
The  £1687  consisted  of  the  £1500  mentioned  in  the  will,  which 
the  testator  was  entitled  to  in  his  own  right,  and  of  the  £187  which 
he  was  entitled  to  on  the  death  of  his  mother,  in  right  of  his 
deceased  brother  John,  as  mentioned  in  the  deed  of  agreement,  of 
A^anl  1803.  The  statement  that  the  sum  was  cllarged  on  the  estates 
of  Mr.  Armstrong  was  not  stricUy  correct,  as  it  was  secured  by  a 
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judgment,  which  was  not,  properly  speaking,  a  charge  on  the  land^ 
as  the  law  stood  when  the  codicil  was  made.  What  the  testator 
intended  to  give 'was  the  two  sums  of  £1500  and  £187,  mentioned 
in  the  deed  of  1803,  and  the  judgment  bj  which  the  sums  were 
secured  was  not  assigned  to  him  until  after  the  date  of  the  codiciL 

The  testator  did  not  intend  that  the  general  or  demonstrative 
legacy  of  £1500  given  by  the  will  was,  by  a  mere  reference  to  the 
security  to  the  codicil,  to  become  a  specific  legacy  as  to  the  principal 
sum,  afler  the  death  of  the  wife,  but  to  remain  a  demonstrative 
legacy  as  to  the  interest  on  that  sum  during  the  life  of  Eliza 
Thomas.  Suppose  that  Eliza  Thomas  had  not  been  residuary 
legatee  by  the  will,  could  it  have  been  contended  that  the  legacy 
of  £1500  was,  by  the  terms  of  the  will,  specific  and  adeemed,  by 
being  paid  ofi^in  June  1803,  there  being  no  reference  whatever  by 
the  will  to  the  security  on  which  it  was  outstanding  ?  If  not,  the 
codicil  merely  intended  to  cut  down  the  bequest'  to  Eliza  Thomas 
to  a  life  interest  in  the  sum,  and  not  to  make  that  a  specific  legacy 
as  to  her,  by  the  codicil^  which  was  a  demonstrative  or  general 
legacy,  under  the  terms  of  the  will.  It  cannot,  I  think,  be  held  that 
the  legacy  was  general  or  demonstrative  as  to  Eliza  Thomas,  but 
specific  as  to  the  children  of  the  testator's  brothers. 

The  £1500  was  given  by  the  will,  without  any  reference  to  the 
security,  so  as  to  make  it  specific.  The  codicil  intended  to  deal 
with  the  same  sum  of  £1500,  and  also  with  the  sum  of  £187,  which 
the  testator  was  entitled  to  in  right  of  his  deceased  brother  John. 
As  to  the  £187,  that  passed  under  the  general  and  residuary  bequest 
in  the  will  of  Eliza  Thomas.  The  bequests  to  Eliza  Thomas,  under 
the  will,  were  cut  down  to  a  life  interest  by  the  codicil,  as  to  the 
£1500,  and  as  to  the  £187 ;  but  I  cannot  see  any  ground  for  holding 
that  as  to  those  sums  she  became  a  specific  legatee  by  the  codicil, 
as  to  the  interest  thereof  for  her  life. 

The  language  of  Sir  W.  Grant,  in  the  case  referred  to,  is  very 
applicable  to  the  present  case. 

The  essential  characteristic  of  the  legacy,  taking  the  will  and 
codicil  together,  is  that  it  refers  to  a  sum  or  sums  to  which  the. 
testator  became  entitled  by  the  death  of  his  mother,  under  the 
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marriage  settlement  of  his  father.  The  characteristic  was  not  at  all 
dependent  on  the  particular  securitj  on  which  the  money  migl^ 
be  outstandings  such  security  not  being  referred  to  at  all  in  the 
will.  The  reference  in  the  codicil  is  not  a  very  accurate  description 
of  the  then  security  on  which  it  was  placA,  and  judgments 
not  being  under  the  law,  as  it  then  stood,  properly  speaking,  any 
charge  upon  the  lands.  When  the  money  was  paid  off  in  June 
1803,  it  was  still  the  sum  which  the  testator  became  entitled  to 
by  the  death  of  his  mother,  under  his  father's  marriage  settlement. 
The  thing  given  was  not  the  judgment,  but  the  money.  What  is 
the  sum  mentioned  in  the  codicil  ?  It  is  not  an  entirely  new  sum 
previously  undisposed  of;  it  is,  on  the  contrary,  a^ bequest  by  which 
that  which  was  a  general  or  demonstrative  legacy  under  the  will 
of  the  entire  and  absolute  interest  in  the  sum  is  cut  down  to  a  life 
interest,  by  reason  of  the  fact  of  a  brother  of  the  testator  having 
married  and  had  children.  The  object  of  the  codicil  was  simply 
to  reduce  the  absolute  interest  of  the  wife  to  a  life  interest;  and 
that  which  was  a  general  or  demonstrative  legacy  to  the  wife  under 
the  will  did  not,  in  my  opinion,  become  a  specific  legacy  by  the 
terms  of  the  codicil ;  what  was  bequeathed  being  the  sum  or  sums 
which  the  testator  became  entitled  to  by  the  death  of  his  mother, 
under  his  father's  marriage  settlement,  and  the  reference  to  the 
security  by  the  codicil  being,  as.  Sir  W.  Grant  said,  only  descriptive 
of  the  then  present  situation  of  the  money. 

There  is,  no  doubt,  some  difficulty  in  reconciling  all  the  authorities 
referred  to  by  Mr.  Roper  ;  but  on  the  whole,  for  the  reasons  which 
I  have  stated,  I  am  of  opinion  that  the  legacy  given  by  the  codicil 
to  the  will  of  George  Thomas  was  a  general  or  demonstrative 
legacy,  and  was  not  therefore  adeemed  by  the  circumstance  of  its 
having  been  paid  off  and  invested  in  the  Government  funds  on  th6 
20th  of  June  1803. 

Assuming  that  I  am  right  in  holding  that  the  legacy  given  by 
the  codicil  was  a  general  or  demonstrative  legacy,  and  therefore  not 
adeemed  by  the  payment  of  Armstrong's  judgment  in  June  1803, 
and  its  investment  in  the  funds,  the  next  question  which  arises  is, 
whether  the  said  sum  of  £2500,  Government  £3^  per  cent,  stock, 
VOL.  3.  52 
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late  currency  (which  amounts  at  present  to  £2307.  13s.  present 
currency,  in  £3^  per  cent  stock),  was  set  apart,  and  appropriated  by 
Eliza  Thomas,  after  the  death  of  the  testator,  for  the  payment  and 
discharge,  afler  her  death,  of  the  legacy  in  the  codicil  mentioned, 
she  being  entitled^  to  the  dividends  thereof  during  her  life ;  and 
whether  such  appropriation  was  assented  to  by  the  parties  bene- 
ficially interested  under  the  codicil,  subject  to  the  said  Eliza 
Thomas'  life  interest  in  the  fund. 

It  will  be  recollected  that  the  £1687  was  invested  on  the  20th 
of  June  1803,  by  the  testator's  direction,  in  the  purchase  of  £2500 
(late  currency)  £3^  per  cent,  stock ;  but  in  order  to  make  up  thai 
exact  amount  of  stock,  the  testator  added  the  sum  of  £17*  Os.  3d., 
which  was  part  of  the  interest  of  the  £1687.  The  testator  Captain 
George  Thomas  died,  as  I  have  already  stated,  shortly  after  the 
investment,  viz.,  on  the  23rd  of  August  1803.  A  letter  has  been 
produced,  written  by  his  widow,  the  said  Eliza  Thomas,  to  the  Rev. 
Edwin  Thomas,  to  whose  children  the  £1687  was  bequeathed  after 
the  death  of  Eliza  Thomas,  and  which  letter  bears  date  the  7th  of 
December,  without  any  year ;  but  from  its  contents  it  is,  I  think, 
clear,  that  it  was  written  on  the  7th  of  December  1803,  but  cer- 
tainly not  later  than  1^04;  a  copy  of  the  will  and  codicil  was 
inclosed  therein.     The  postscript  is  in  these  words: — 

*'  Don't  be  under  any  uneasiness  at  hearing  the  money  has  been 
paid  in  by  William  Armstrong,  long  since  this  will  was  written.  It 
shall  ever  be  held  sacred  by  me  for  your  children,  and  if  it  does  not 
increase,  it  never  shall  diminish;  it  is  now  in  Bank  stock.  To 
fulfil  the  wishes  of  one  so  truly  loved,  as  you  knew  him  to  be  by  me, 
will  be  my  greatest  gratification,  were  they  only  expressed,  much 
less  committed  to  paper ;  and  as  far  as  I  have  the  power  of  securing 
this  money  to  your  chUdren  after  my  death,  I  will  do  it,  for  I  think 
they  want  it  more  than  Frank's  (should  he  ever  have  any) — as  I 
reckon  Frank  rich.  Remember  me  with  true  regard  to  your  wife, 
and  let  me  sometimes  hear  from  you." 

'*  5  Borlington-straet,  Bath,  December  7th.'' 

The  Bank  stock  adverted  to  in  the  letter  was  obviously  the 
J£2500,  £3^  per  cent.  Government  stock.    It  appears  that  in  the 
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month  of  June  1816,  some  difficulty  arose  at  the  Bank^  in  relation 

to  the  payment  of  the  dividends  to  Mrs.  Eliza  Thomas  (although 

she  had  received  them  from  her  husband's  death),  in  consequence, 

I  believe,  of  the  probate  of  the  will  not  having  been  lodged; 

and  a  correspondence  has  been  produced  between  Messrs.  Puget     judgments 

and    Co.,   then  bankers  in  London,  and  Messrs.  Lalouche  and 

Co.   of  Dublin,  from  which   it  appears  that  the  Messrs.  Puget 

and   Co.   wrote  for  a   power  of  attorney,  to   be   forwarded  by 

Messrs.  Latouche  and  Co.  for  execution  by  the  said  Elizabeth 

Thomas,  to  enable  Messrs.  Latouche  and  Co.  to  receive  for  her 

the  dividends  on  the  £2500'  stock.     This  letter  is  very  precise 

in  its  terms,  and  the  power  of  attorney  was  only  to  authorise 

Messrs.  Latouche  to  receive  the  dividends,  and  not  to  sell  the 

prindpaL    Mr.  Newenham,  who  was  a  partner  or  clerk  in  La-^ 

touche's  Bank,  wrote,  on  the  8th  of  July  1816,  to  T.  S.  Berry,  Esq., 

inquiring  from  him  whether  he  had  the  letters  of  administration 

taken  out  by  Mrs.  Eliza  Thomas ;  and  he  stated  in  that  letter  that 

Messrs.  Pxiget  and  Co.  had  written,  by  her  desire,  to  sell  her 

£5  per  cent,  stock,  and  the  letter  concluded : — '*  The  Bank  cannot 

give  a  power  of  attorney  until  the  above  is  exhibited  to  them.'* 

There  was  no  £5  per  cent,  stock  either  in  her  or  her  husband's 

name,   and  it  was  a  mistake   referring  to  £5   per  cent,   stock, 

and  the  letter  was  also   mistaken   in    stating    that  the  Messrs. 

Puget  and  Co.  had  written  for  a  power  of  attorney  to  be  for* 

warded  for  execution  by  Mrs.  Elizabeth  Thomas  for  the  sale  of 

the  stock,  as  the  power  of  attorney,  mentioned  in  the  letter  of 

Puget   and    Co.,    was  to  enable  Messrs.    Latouche   and   Co.   to 

receive  the  dividends  only.     Thus  there  does  not  appear  on  that 

occasion  to  have  been  the  slightest  change  of  purpose  on  the  part 

of  Mrs.  Eliza  Thomas,  as  expressed  in  the  postscript  to  the  letter 

of  the  7th  of  December  1803,  or  any  intention  whatever  of  selling 

out  the  stock.    Mr.  Berry  wrote  on  the  same  day,  the  8th  of  July 

1816,  to  Messrs.  Reeves,  solicitors  for  Mr.  Edwin  Thomas,  inclosing 

Mr*  Newenham's  letter,  and  stating  to  Messrs.  Reeves — **  I  know. 

not  what  the  inclosed  means,  if  it  be  not  to  sell  off  the  stock  settle^ 

upon  Mr.  Edwin  Thomas'  chUdren.*' 
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RolU,  .  .         ,      « 

"^ ^— <-^     letter,  m^representliig  |n^  facta,  wi^  that  an  iDJnactioD  bill  wa» 

TH01LA.a 

^  filed  on  the  22nd  of  Ju^y   1816,  bj  the  children  of  the  Rev. 

THOMAS.     Edwin  Thomas^  who  were  then  minors,  by  him  as  their  fother 

Jvdgmau.      ^^^  ^^^^  friend,  against  the  Bank  of  Ireland,  and  against  Mi^ 

Eliza  Thomas,   to  prevent  the  sale  of  the  said  £2500,  £3^  per 

cent,  stock,  and  an  injunction  having  been  obtained  ex  parte,  it  w^s 

served  on  the  Bank,  but  no  subpoena  appears  ever  to  have  been 

served  on  Mrs.  Eliza  Thomas,  nor  does  she  appear  ever  to  have 

'  had  notice  of,  or  to  have  heard  of,  the  proceeding.    The  bill  was 

in  effect  filed  under*  an  entire  misapprehension   caused  by  Mr. 

Newenham's  inaccurate  letter — it  being  clear,  in  my  opinion,  that 

Mrs.  Eliza  Thomas  never  contemplated  selling  out  any  portion 

of  the  principal.  a 

It  appears  from  inquiry  made  at  the  Bank  of  Ireland,  that  on  tbe 
25th  of  September  1816,  Mrs.  EMza  Thomas  executed  a  power  of 
attorney  to  Messrs.  Latouche  and  Co.,  to  receive  the  interest 
only ;  and  there  is  no  evidence  whatever  that  she  ever  changed  the 
intention  expressed  in  the  letter  of  the  7th  of  December  1803,  or 
contemplated  selling  out  the  principaL 

The  ten  children  of  the  Rev.  Edwin  Thomas  came  of  age  ia  the 
following  years,  viz.,  1820,  1822,  1824,  1825,  1826,  1827,  \m 
18S0,  1832  and  1838,  as  appears  by  a  consent  which  has  beea 
signed  by  the  parties.  The  question  upon  that  state  of  facts  is, 
whether  there  was  an  appropriation  by  Mrs.  Eliza  Thomas  of  the 
£2500  Government  £3^  per  cent,  stock,  which  stood  in  her 
husband,  the  testator's,  name  at  the  time  of  his  death,  in  August 
1803,  and  which  she,  in  pursuance  of  her  letter  of  the  7th  of 
December  1803,  to  the  Rev.  Edwin  Thomas,  allowed  to  remain  to 
the  same  credit  up  to  the  time  of  her  death  on  the  20th  of  August 
1853,  and  which  still  stands  to  the  same  credit? 

There  may  be  an  appropriation  of  a  sum  in  stock  for  the  payment 
of  a  legacy  either  by  the  Court  of  Chancery  or  tfi  pais.  If  the 
legatees  are  under  disability,  an  appropriation  must,  it  has  been 
eontended,  be  by  the  Court,  or  it  will  not  be  binding.  If,  how- 
ever, the  parties  are  not  under  disability,  it  is,  I  aj^^rehend,  dear, 
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thfit  ibore  may  h^  ap  appropriation  tn  pais,  with  the  consent  of  the 
executor  and  the  legatees. 

THOMAS 

I  am  of  opinion  that  the  letter  of  the  7th  of  Decemher  1803  ^ 

was  %n  appropriation  by  Eliza  Thoma*  o(  the  £2500  Government     thomas. 
£3^  per  cent  9tock,  or  at  all  events,  of  all  the  said  stock,  except     judgment. 
the  sum  of  £17.  Os.  3d.,  added  to  make  the  exaet  sum  of  £2500. 
The  Key.  Edwin  Thomas,  whose  children  were  entitled  to  the 
£1687,  under  the  codicil,  after  the  death  of  Eliza  Thomas,  waa 
the  person  to  whom  the  letter  of  the  7th  of  December  1803  was 
written  by  Eliza  Thomas.     There   were  at  the  time  only  three 
children,  the  remaining  seven  having   been  born   afterwards.     I 
think  I  am  bound  to  presume  that  his  children,  who  came  of  age 
at  the  periods  I  have  mentioned,  made  inquiry  about  the  legacy 
bequeathed  to  them,  and  must  have  been  aware  of  the  letter  of  the 
7th  of  December  1803,  and  that  the  sum  of  £2500  stock  had  been 
appropriated  by  Eliza  Thomas,  and  an  injunction  granted,  whieh, 
althoQgh  Mrs.  Eliza  Thomas  knew  nothing  of  the  injunction  suit, 
precluded  the  Bank  from  transferring  the  stock.     The  £2500  stock 
has  remained  untouched  for  upwards  of  half  a  century,  appropriated 
by  the  personal  representative,  by  the  letter  of  December  1803,  to 
the  payment  of  the  legacy.    Surely  the  assent  of  the  legatees  to  the 
appropriation  must  fairly  be  presumed,  af^r  such  a  lapse  of  time. 
Upon  the  whole,  I   am  of  opinion  that  there  was  an  appro- 
priation on  the  7  th  of  December  180ft,  by  Eliza  Thomas^  of  the 
sum  of  £2500,  late  currency,  Grovemment  £3^  per  cent,  stoc^  and 
that  under  the  circumstances  that   appropriation  may  be  fairly 
presumed,  having  regard  to  the  injunction  suit,  and  the  lapse  of 
time,  to  have  been  assented  to  by  the  children  of  the  Rev.  Edwin 
Thomas,  as  they  respectively  came  of  age — the  youngest  having 
attained  her  age  upwards  of  fifteen  years  before  the  death  of 
Eliza  Thomas. 

I  shall,  therefore,  make  an  order,  on  the  motion  of  the  Bev. 
Francis  Heaton  Thomas,  the  administrator  de  bonis  non  with  the 
will  annexed  of  the  testator  G-eorge  Thomas  (the  surviving  children 
of  the  Rev.  Edwin  Th(»naaso  desiring),  deolariag  that  he  is  entitled 
to  be  paid,  as  such  administrator,  the  9aid  Government  stock — ^he, 
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the  said  Francis  Heaton  Thomas,  undertaking  to  pay  Mr.  Edward* 
Fetherston,  executor  of  the  said  Eliza  Thomas,  out  of  said  stocky, 
his  costs  of  appearing  on  this  motion. 

I  apprehend  that  the  £17*  Os.  3d.,  which  was  interest  on  the  £1687, 
was  intended  to  be  appropriated  by  Mrs.  Eliza  Thomas,  together 
with  the  rest  of  the  stock,  to  secure  the  £1687*  But  if  not,  the 
cokts  which  will  be  payable  under  this  order  to  Mr.  Fetherston 
will  exceed  that  sum. 


April  21. 

The   executor 
of   a    troBtee 
haviog   been 
order^  to  Id- 
vest  a  snm  in 
stock,  to   the 
credit  of  a 
cause,    and 
having   ne- 
glected to  do 
80  for   two 
years,    daring 
which  the 
fbnds  fell : — 
Held  (affirm, 
ing  the  Mas- 
ter's  order), 
that  he  was 
bound  to  pay 
the   price   of 
the  snm  in 
stock. 

The  day  on 
which  he  was 
ordered  to  in- 
Test  it,  with 
interest,  at  £3^ 
per  cent,  only, 
from  that  day. 


GERAGHTY  v.  GERAGHTY. 

Bt  a  decree  made  in  the  cause  of  Prior  v.  Geraghty^  on  the 
23rd  of  January  1851,  Edward  Geraghtj,  the  executor  of  James 
Geraghty,  was  ordered  within  two  months  to  invest  a  sum  of 
£1369.  8s.  lld^  £3^  per  cent,  stock,  in  the  names  of  trustees,  if 
appointed,  or  to  the  credit  of  the  said  cause ;  and  to  pay  a  sum 
of  £65  with  subsequent  interest  on  the  said  sum  of  £1369*  Ss.  lid., 
up  to  the  day  of  payment,  at  the  rate  of  £6  per  cent.,  to  the  plaintiff 
A.  M.  Prior. 

The  sum  was  not  invested  ;  and  a  petition  having  been  filed  for 
administration  of  the  assets  of  James  Geraghty,  and  the  matter 
having  been  referred  to  the  Master,  under  the  15th  section  of  the 
Chancery  Regulation  Act,  the  Master  made  a  decretal  order  on 
the  17th  of  February  1854,  by  which  he  declared,  that  the  plainti£lB 
in  Prior  v.  Geraghty  were  entitled  to  be  paid  the  sum  which 
would  replace  the  £1369.  8s.  lid.  in  stock,  at  the  price  of  the  23rd 
of  March  1851,  two  months  from  the  date  of  the  decree  in  Prior 
V.  Geraghty^  with  £6  per  cent,  to  that  day,  and  £3.  5s.  per  cent, 
interest  on  said  sum,  from  the  23rd  of  March  1851. 

The  price  of  £1369.  8s.  lid.  stock,  on  the  23rd  of  March  1851, 
was  £1382.  6s.  Id.,  and  in  February  1854,  considerably  lower.  The 
plaintiffs  in  Prior  v.  Geraghty  moved  to  vary  the  Master's  order. 


Digitized  by 


Google 


CHANCERY  REPORTS. 


415 


by  charging  Edward  Geraghtj  with  interest  at  £6  per  cent,  on  ,      1854. 
£1382.  6s.,  from  the  23rd  of  March  1861,  instead  of  £3.  5s.  per     >-^^/^'  / 

.  OBRAOHTT 

cent. 

The  several  proceedings,  and  the  modes  of  calculation  proposed,-  qebaohty. 
are  stated  at  length  in  the  judgment. 


StaiemeiU, 


3ir.  Leaehj  for  the  motion. 


Argument, 


Mr.  Gibbon  9Ji^  Mr.  ChaUerton  opposed  it 

The  106th  Rule  of  1843  ;  Bate  v.  SeaUs  (a)  ;  Bumell  v. 
Brown  {b)  ;  Pocock  v.  Redington  {c)  ;  Jameson  y.  Taner  {d)  ; 
Long  V.  Steward  {e) ;  Mosley  v.  Ward  (/)  O'Brien  v.  O'Brien  (g) ; 
'WOFe  cited. 

The  Master  of  the  Rolls. 

A  motion  has  been  made  in  this  case,  on  behalf  of  the  Rev. 
John  Prior  and  others,  creditors  of  James  Geraghtj,  deceased,  by 
way  of  appeal  from  the  order  of  Edward  Litton,  Esq.,  the  Master 
in  this  matter,  bearing  date  the  17th  of  February  1854,  that  the 
said  order  and  the  4th  schedule  thereto  may  be  varied  in  the 
following  particulars,  that  is  to  say,  by  computing  interest  from 
the  23rd  of  March  1851,  to  the  15th  of  November  1853,  at  the 
rate  of  £6  per  cent,  per  annum  on  the  principal  sum  of  £1 382.  6s.  Id. 
cash,  mentioned  in  the  said  schedule,  instead  of  computing  interest 
during  the  said  period  at  the  rate  of  £8.  5s.  per  cent,  per  annum, 
on  the  sum  of  £1369*  8s.  lid.  in  the  said  4th  schedule  mentioned, 
and  by  computing  interest  from  the  said  15th  of  November  1853, 
to  the  1st  day  of  February  1854,  at  the  rate  of  £6  per  cent  per 
annum,  as  in  the  notice  mentioned,  instead  of  computing  interest 
during  the  said  last  mentioned  period  at  the  rate  of  £3.  5s.  per 
cent  per  annum,  as  in  said  schedule  mentioned. 


(a)  12  Ves.  402. 
(c)  5  Ves.  800. 
(0  5  Ves.  800,  n. 


(6)  1  Jac.  &  W.  175. 
id)  3  Ir.  Eq.  Bep.  846. 
(/)  11  Ves.  581. 


Judgment, 


is)  1  MoU.  533. 
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1854.     .       On  the  23rd  of  January  1651,  a  decree  was  made  by  the  Lord 

< /-— ^     Chancellor,  in  a  canse  in  which  the  Rev.  John  Prior  and  the  other 

^  parties  on  whose  behalf  this  motion  has  been  made  were  plaintiffs,  and 

OKBAGHTY.  the  respondent  Edward  Geraghty  was  the  defendant,  whereby  it  was 
Judgment,  declared  by  his  Lordship,  that  the  assets  of  the  late  James  Geraghty, 
the  surviving  trustee  and  executor  of  the  will  of  the  late  Rev.  Thomas 
Prior,  were  liable  to  replace  the  sum  of  £1369*  Bs.  lid.,  £3^  per 
cent  Government  stock  (being  part  of  the  trust  fund  in  the 
pleadings  mentioned),  misapplied  by  the  said  Jjames  Geraghty,  in 
his  lifetime :  and  it  was  further  declared  that  the  pldntiffs  were 
entitled  to  be  paid  the  siim  of  £65,  being  the  amount  due  for 
interest  on  the  dum  so  misapplied  by  the  said  James  Geraghty, 
such  interest  being  calculated  up  to  the  23rd  of  January  1851 
(t.  e.,  the  date  of  the  decree),  at  the  rate  of  £6  per  cent,  per  annum ; 
and  the  said  decree  stating  that  the  defendant  Edward  Geraghty, 
the  executor  of  James  Geraghty,  admitted  assets  of  the  said  James 
Greraghty,  it  was  ordered  that  Edward  Geraghty  should,  within 
two  months  from  the  date  of  the  decree,  replace  the  said  sum  of 
£1369*  8s.  lid.,  £3^  per  cent,  stock,  and  invest  the  same  ih  the 
name  of  the  trustees,  thereinafter  appointed,  and  that  if  the  trustees 
were  not  appointed  within  3aid  two  months,  the  said  Edward 
Geraghty  should  transfer  said  stock  to  the  credit  of  this  cause ; 
and  it  was  by  the  said  decree  lurther  ordered  that  the  said  Edward 
Geraghty  should  pay  the  said  sum  of  £65,  with  subsequent  interest 
on  the  said  sum  of  £1369*  8s.  lid.,  up  to  the  day  of  payment, 
at  the  rate  of  £6  per  cent,  per  annum,  to  the  plaintiff  Alicia 
Maria  Prior. 

The  petition  in  this  matter  was  presented  by  the  petitioners 
Fanny  and  Bessy  Geraghty,  under  the  15th  section  of  the  Chancery 
Regulation  A6t,  for  the  administration  of  the  assets  of  the  said 
James  Geraghty.  The  Master  made  his  decretal  order  in  this 
matter  on  the  17th  day  of  February  ld54.  Which  contains  the 
following  declaration : — *'  It  appearing  to  me  that  by  the  decree 
in  the  cause  of  Prior  and,  others  v.  Geraghiy,  bearing  date 
the  23rd  of  Januaty  1851,  the  said  respondent,  Edward  Geraghty, 
was  ordered,  within  two  calendar  months,  to  replace  the  sum  of 
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£1369.  8s.  1  Id.,  £3^  per  cent  stock,  in  the  said  decree  mentiqned,  .     1854, 
imd  invest  tb9  same,  as  therein  provided,  with  interest  to  tbe  day     \^,  ,,i.^; 

6BKAQHTT 

of  payment,  at  the  rate  of  £6  per  cent  per  annum ;  and  that  the  ^ 

said  Edward  Geraghty  has  not  yet  replaced  or  invested  the  said  qbbaohtt. 

sum  of  stock,  I  declare  that  the  plainti£&  in  tbe  said  suit  of  Prior     j^^^^Hi^, 

V.  G$raghtj^  are  entitled  to  be  paid  so  much  cash,  as,  at  tbe  price 

of  the  23rd  of  Maroh  1851  (being  two  months  from  the  date  of  tbe 

said-  decree),  would  replace  tbe  said  sum  of  £1369*  8s.  Ud.  in 

said  stock,  with  inttf^t,  at  the  rate  of  £6  per  cent  per  annum, 

from  tbe  date  of  said  decree*  to  tbe  said  23rd  of  March  1851, 

and  with  further  interest  on  the  said  sum  of  £1369.  8s.  Ud.  (or 

the  balance  thereof  remaining  due),  at  the  rate  of  £3.  58.  per  cent. 

per  annum,  being  equivalent  to  tbe  dividends  which  said  stock 

wouUl  have  produced  if  replaced,  pursuant  to  the  said  decree ; 

and  I  have  included  the  said  sum   in  the  said  fourth  schedule 

accordingly." 

The  Master  has  accordingly,  in  the  fdurth  schedule,  charged  Mr. 
Edward  Geraghty  with  the  sum  of  £1382.  68.  cash,  being  the  value 
at  tbe  price  of  the  23rd  of  March  1851,  of  the  said  sum  of  £1869. 
8s.  1  Id.,  Government  stock.  It  will  be  recoUeated  that  the  23rd  of 
March  1851  was  tbe  last  day  allowed  by  the  decree  of  the  38rd  of 
January  1851,  to  transfer  said  amount  of  stock. 

The  Master  has  further,  by  the  fourth  schedule,  charged  Mr, 
£•  Geraghty  with  the  sum  of  £65,  mentioned  in  the  decree,  being 
the  interest,  at  £6  per  cent,  on  tbe  said  sum  of  £1369-  8s.  lid.,  to 
the  date  of  tbe  decree.  Tbe  Master  has  further  carried  on  the 
charge  of  interest  at  £6  percent  on  said  sum  of  £1369.  8a.  lid., 
to  the  said  23rd  of  March  1851.  From  that  day  the  Master  has 
only  charged  interest  at  the  rate  of  £3*  ^^  per  cent. 

Counsel  for  Mr.  Geraghty  contends  that  th^e  were  two  modes 
in  which  the  Master  nught  hare  charged  him  :-^FirsU  ^he  mode 
adopted  by  the  Master,  of  charging  bim  (Mr.  E»  Geraghty)  as  if  tbe 
decree  bad  beeu  strictly  perfinvied  in  evfjy  partioulapi  secondly, 
barging  Mr.  £.  Geraghty  with  £6  per  coot  ofi  the  £1369. 8a.  1  Id., 
down  to  tbe  date  of  tbe  decretal  order,  but  in  such  case  only  diarg^ 

VOL.  3.  53 
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1854.         ing  him  with  such  principal  sum  as,  at  the  price  of  the  date  of  such 
^—   y  ' '*     order,  would  replace  the  £1369.  8s.  1  Id.  stock.  Mr.  E.  Geraghty  docs 
^  not  object  to  either  of  these  modes,  and  offered,  on  the  argument  by 

GEttAGHTY.  his  Counscl,  to  conscut  to  be  charged  in  the  latter  manner,  if  the 
Judgment,  plaintiffs  in  the  suit  of  Prior  v.  Geraghty,  and  who  have  taken  the 
objections  to  the  Master's  decretal  order,  should  so  desire.  Counsel, 
however,  for  the  plaintiffs  in  that  suit,  object  to  either  mode  of 
charge,  and  insist  that  Mr.  E.  Geraghty  should  be  charged  with 
the  sum  of  £1369.  8s.  lid.,  £3^  per  cent,  stock,  on  the  23rd  of 
March  1851,  although  said  sum  of  cash  would,  from  the  fall  of  the 
funds,  far  more  than  replace  the  said  sum  of  Government  stock  at 
the  present  price  of  the  funds,  or  the  price  at  the  date  of  the 
decretal  order ;  and  further,  that  although  he  is  to  have  the  benefit 
of  the  decree,  as  if  strictly  performed  by  the  investment  on  the 
23rd  of  March  1851,  he  is  also  to  charge  Mr.  E.  Geraghty  with 
£6  per  cent,  on  the  sum  of  £1382.  6s.  Id.,  up  to  the  date  of  the 
decretal  order,  treating  the  decree  in  that  respect  as  unper- 
formed. 

It  appears  to  me  that  one  or  other  of  the  modes  pointed  out  by 
Mr.  Geraghty's  Counsel  is  the  correct  mode  of  charging  him,  and 
that  either  the  decree'  is  to  be  considered  as  if  performed  on  the 
23rd  of  March  1851,  and  Mr.  Geraghty  charged,  so  as  to  put  the 
plain tiff^  in  the  suit  exactly  in  the  position  they  would  now  have 
been  if  it  had  been  performed,  or  the  decree  should  have  been 
carried  out  precisely  as  of  the  date  of  the  Master^s  decretal  order. 
The  plaintiff's  Counsel  blows  hot  and  cold,  «nd  seeks  to  charge  the 
respondent  with  the  price  of  the  funds  on  the  23rd  of  March  1851, 
as  if  he  had  invented  stock  on  that  day,  and  at  the  same  time  seeks 
to  charge  him  with  £6  per  cent,  to  the  date  of  the  Master's  order, 
on  the  sum  as  if  not  invested. 

The  {^intiffs  in  the  cause  of  Prior  v.  Geraghty  are,  in  my 
opinion,  at  libertry  to  charge  Mr.  Geraghty,  as  if  he  had  invented 
the  stock  on  the  23rd  pf  March  1851,  and  in  such  case  with  £3^ 
per  cent  from  that  date,  or  to  charge  him  with  £6  per  cent,  to  the 
date  of  the  Master's  order,  Or  the  present  time ;  but  in  such  case  he 
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should  only  be  charged  with  such  sum  as  woilld  now  replace  the  1854. 

Government  stock.                                                                              ^  ^.*..r.s,^-l^ 

Counsel  for  the  plaiptiffs,  in  the  cause  of'  Prior  v.  Geraghty^ 

declining    to  assent  to  either  mode  of  charge,  I  shall  refuse  the  geraghty. 

motion,  with  costs.  jj^nt. 


In  the  Matter  of  the  Act  1 1  &  12  Vic,  c.  68,  and  of  the  Trusts  of 
the  Will  and  Codicil  of  THOMAS  CASEY. 

May  14.  20. 
William  Casey  being  entitled,  under  the  will  of  Thomas  Casej,  w.  c.   being 
to  an  annuity  of  £50  a-year  for  his  life,  after  the  death  of  Anne  anniUtj.^anT 
Casey,  and  also  as  residuary  legatee  to  the  fund  out  of  which  f^nd^in^^JJ^ 
another  annuity  for  the  life  of  Alice  Casey  was  provided,  by  the  ^°"'    **".  ^^® 

settlement  executed    on  his  first  marriage,   on   the  «20th  of  July  a^i^ed  them 

to  trustees  in 

1833,  assigned  the  former  annuity  to  trustees  in  trust,  after  the  trust,  to  pay 

the  annuity  to 

death  of  Anne  Casey,  to  pay  and  hand  over  to  the  said  William  W.  C.  for  life, 

or    until    he 

Casey   the  said   annuity  for  his  life,  or  until  he  should  become  should  become 

bankrupt  or  insolvent;  and  from  the  time  of  his  death,  or  of  his  ii^ivent;  and 

so   becoming  bankrupt  or   insolvent,  upon   certain   trusts,  which  oT^his  death! 

are  stated  in  his  Honor's  judgment.  bLomin^  ''' 

bankrupt  or 
insolvent,  upon  trust,  in  favour  of  the  wife  and  the  issne  of  the  marriage.  Upon  his 
second  marriage,  W.  C  assigned  to  trustees  another  fund,  to  which  he  was  entitled 
after  the  death  (xf  A.,  in  trust  for  himself  for  life  after  the  death  of  A.,  or  until  he 
should  fail  in  circumstances,  or  become  banki:npt  or  insolvent ;  and  after  his  decease, 
bankruptcy  or  insolvency,  to  pay  the  principal  sum  amongst  his  two  chifdren  of  the 
first  marriage,  and  the  issue  of  the  second  marriage,  as  he  should  appoint,  ^bc  Held, 
that  the  insolvency  in  the  settlement  on  W.  C.'s  first  marriage,  on  which  the  limita- 
tion over  was  to  take  effect,  was  an  inability  to  pay  his  debts,  and  not  taking  the 
benefit  of  the  Insolvent  Act. 

SemhU, — ^A  limitation  in  a  settlement,  that  the  settlor's  property  shall  go  over 
on  his  insolvency,  is  valid.  . 

Held,  that  the  limitations  in  both  the  said  settlements  were  valid  as  against 
trustees,  to  whom-  W.  C.  had  assigned  his  life  interests  for  the  payment  of  his 
creditors,  when  he  was  unable  to  meet  his  debts  and  liabilities. 

Held  also,  that  a  failure,  Iwrnkruptcy  or  insolvency,  meant  by  the  second  set- 
tlement, before  the  death  of  A.,  the  first  tenant  for  life,  would  give  effect  to  the 
■   limitation  over. 
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StaUment. 


Upon  his  seoofid  niArmge,  on  the  22iid  of  Jannary  1846,  William 
Casey  assigned  to  trustees  the  principal  sum  producing  the  annuity 
of  £50  A-year^  to  Alice  Casey,  upon  trust,  to  pay  said  annuity  to 
himself  for  litis,  after  the  death  of  the  said  Alice,  or  uniil  he  tkoutd 
fail  in  circumstances,  or  become  bafikrupi  or  insoheni;  and  afler 
his  decease,  bankruptcy  or  insolvency,  to  pay  and  apply  the  said 
principal  sum,  and  all  the  dividends  thereon,  amongst  Margaret 
and  Thomas,  the  children  of  his  first  marriage,  and  also  the 
issue  of  his  then  intended  marriage.  There  was  issue  of  the  second 
marriage,  Richard  Casey. 

On  the  24th  of  March  1848,  William  Casey,  being  then  utterly 
unable  to  meet  his  debts  and  liabilities  (though  he  had  not  taken  the 
benefit  of  the  Insolvent  Act),  assigned  his  life  interest  in  the  said 
annuities  to  William  James  Shaw  snd  Eugene  Sullivan,  in  trust,  for 
the  payment  of  his  creditors. 

.  Funds  applicable  to  the  payment  of  the  annuities  having  been 
lodged  in  Court,  under  the  Trustee  Relief  Act,  the  Master  made  his 
report,  under  an  order  of  reference  made  on  the  petition  of  Alice 
Casey,  and  thereby  found  that  William  Casey  being  insolvent 
within  the  meaning  of  ihe  settlements,  Margaret  and  Thomas  Casey 
were  entitled  to  the  fund  producing  the  annuity  pajrable  to  Anne 
Casey  (who  was  dead),  and  the  dividends  thereof,  from  tlie  24th  of 
March  1848 ;  and  that  Margaret  Casey,  Thomas  Casey  and  Richard 
Casey,  were  entided  to  the  principal  sum  producing  the  annuity  of 
£60  a-year,  payable  to  Alice  Casey;  and  that  the  deed  of  the  24th 
of  March  1824  bad  no  validity  or  operation  against  their  rights. 

William  James  Shaw  and  Eugene  Sullivan  objected  to  the 
repcHTt. 

The  limitations  in  the  settlements,  and  the  several  proceedings  in 
the  matter,  are  stated  more  fully  in  the  judgment. 


Argument,, 


Mr.  jP.  Fitzgerald  and  li&x.  Robert  R,  Warren^  for  the  objections, 
contended,  first,  that  ^  insolvency  meant  by  the  settlements 
meant  taking  the  benefit  of  the  Insolvent  Act,  and  not  a  mere 
inability  to  pay  debts.  This  was  clear  from  the  word  "  insolvent" 
being  coupled  in  the  settlement  with  the  word  **  bankrupt : "  In  re 
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Birmngham  Benefit  Society  (a).  Secondlj,  that  the  limiiatioiis  in 
both  settlemefits,  which  wei*e  to  take  efi^t  on  the  bankruptcy  or 
insolvency  of  Wtllitm  Casey,  were  invalid.  For  althongh  a  persoti 
giving  property  to  another  wight  eo  frame  the  gift  as  that  it  shoald 
not  endure  ^er  bankroptoy  or  insolvency,  and  efifectually  limit  it 
over,  Brandon  v*  Roinmonib),  a  person  could  not  so  limit  his 
own  property^  That  was  settled  in  the  case  of  hankraptoy :  In  re 
Mwphy  (c)  ;  Higginbotkam  v.  Holme  (d) ;  In  re  Beakan  (e) ; 
and  there  was  no  reason  why  the  kw  should  be  different  in  the 
case  of  insolvency :  Oi4l  v.  Morgan  {f);  JBMi  v.  Cooper  (jg); 
Ph^ipe  V.  Lord  Enniemore  {h) ;  iiynge  v.  Synge  (t).  Thirdly, 
they  contended  that  the  insolvency,  to  give  effect  to  the  iimitation 
in  the  second  settlement,  must  take  place  after  the  death  of  Alice 
Casey,  who  was  yet  alive. 

Connsel  in  support  of  the  Master's  report  relied  on  De  Taeiet 
V.  Smi^ik). 


The  Mastxe  of  toe  Rolls.  J(%20. 

A  motion  has  been  made  in  this  case  on  behalf  c€  Messrs.  Eugene     Judgment. 
Sullivan  and  WilHam  James  Shaw,  who  claim  under  the  deed  of 
assignment  of  the  24th  of  March  1848,  in  the  report  of  WilHam 
Brooke,  Esq.,  the  Master  in  this  matter,  mentioned,  to  vary  said 
report,  on  the  grounds  stated  in  the  objectidtis  taken  thereto. 

An  order  of  refi^rence  was  made  in  this  cause  on  the  14tfa  of 
February  1861,  whereby  it  was  referred  to  the  Maater  to  inquire 
and  report  who  is  or  are  the  parties  entitled,  and  in  what  manner  * 
and  proportion,  to  the  sum  of  £6316,  Government  £3^  per  cent. 
sUick,  standing  to  the  credit  of  this  matter,  and  Uie  dividends 
which  should  accrue  thereon ;  and  that  he  should  allocate  the  said  • 
stock  and  dividends  amongst  the  parties  Cfntitled  thereto. 

(a)  3  Sim.  421.  (fi)  IB  Yes.  429. 

(c)  1  Sch.  &  Lef.  44.  (</)  19  Ves.  88. 

(e)  1  Sch.  &  Lcf.  179.  (/)  Smy.  60. 

(g)  Smy.  168.  (*)  4  RuSb,  181, 

(0  Svpra,  p.  862.  (*)  1  Keen,  1«K 
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The  Master  made  his  report  on  the  25th  of  April  1854;  and  it 
appears  from  the  said  report  that  Thomas  Casej,  deceased,  made  his 
will  and  two  codicils,  bearing  date  respectively  the  13th,  20th  and 
24th  of  April  1833,  whereby  he  bequeathed  all  his  property  to 
trustees  on  trust  (amongst  various  other  bequests  not  necessary  to 
refer  to  on  this  motion),  to  pay  his  wife  Anne  Casey  an  annuity  of 
£50  a-year  for  her  life ;  also  to  pay  to  testator's  sister  Alice  Casey 
(the  petitioner)  an  annuity  of  £50  for ,  her  life ;  and  the  testator 
directed  that  on  the  decease  of  his  wife  Anne  Casey,  the  annuity  of 
£50  a-year  bequeathed  to  her  for  life  should  go  and  be  paid  to  his 
nephew  William  Casey,  son  of  testator's  brother  George  Casey,  for 
life ;  and  that  upon  the  death  of  the  said  William  Casey,  the  prin- 
cipal money  from  which  the  said  annuity  should  arise  should  go 
and  be  paid  to  such  of  the  said  William  Casey's  children  as  he 
should,  by  deed  or  will,  in  writing,  appoint;  and,  in  case  of  no 
appointment,  to  the  said  William's  personal  representatives. 

There  was  no  further  disposition  in  the  will  as  to  the  annuity  of 
£50  a-year  bequeathed  to  Alice  Casey  for  life ;  but  William  Casey, 
as  the  residuary  legatee  of  the  testator  Thomas  Casey,  would,  upon 
the  death  of  Alice  Casey,  have  been  entitled  to  the  fund  set  apart 
to  secure  said  annuity,  if  no  disposition  had  be«n  made  by  him 
affecting  said  fund: 

The  report  further  finds  that  William  Casey,  being  under  the 
provisions  of  the  said  will  of  the  said  Thomas  Casey  entitled 
in  reversion  to  the  fund  producing  the  said  annuity  of  £50 
a-year,  payable  to  the  said  Anne  Casey,  intermarried  with  Mar- 

»  garet  Murray  on  or  about  the  20th  of  July  1833,  and  that  on 
the  occasion  of  the  said  marriage,  a  deed  of  settlement  was  duly 
executed,  whereby  the  said  William  Casey  assigned  to  the  trustees 
of  the  settlement  the  said  annuity  of  £50  a-year,  bequeathed  to  him 
by  said  will,  after  the  death  of  Anne  Casey,  and  the  principal  sum 
of  money  out  of  which  the  said  annuity  then  arose  or  should 
thereafter  arise  or  become  payable,  to  hold  the  same  from  the 
decease  of  the  said  Anne  Casey  upon  trust,  after  the  solemnisation 

.  of  the  marriage,  to  pay  and  hand  over  to  the  said  William  Casey 
the  said  annuity  for  his  life,  or  until  he  should  become  bankrupt 
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or  insolvent ;  and  from  th^  time  of  his  death  or  of  his  so  becoming 
bankrupt  or  insolvent,  in  case  the  said  Margaret  Murray  would 
be  then  living,  in  trust,  to  pay  and  hand  over  the  said  annu-- 
ity  to  the  said  Margaret  Murray  for  her  separate  use,  &c.  &c. ; 
and  from  and  after  the  decease  of  the  said  Margaret  Murray, 
whether  the  said  William  Casey  should  be  then  living  or  dead,  if 
the  said  William  should  have  previously  become  bankrupt  or 
insolvent,  or  in  case  the  said  William  should  survive  the  said 
Margaret  Murray,  and  should  not  previously  have  become  bankrupt 
or  insolvent,  but  should  afterwards  so  become  bankrupt  or  insolvent, 
then  upon  trust,  from  the  decease  of  the  said  Margaret  Murray,  or 
the  time  of  becoming  bankrupt  or  insolvent  of  the  said  William 
Casey,  for  the  issue  of  the  said  intended  marriage,  in  manner  as 
by  the  will  of  the  said  Thomas  Casey  is  directed  and  appointed; 
and  in  case  the  said  Margaret  Murray  should  survive  her  then  in- 
tended husband,  then  upon  trust  to  pay  the  said  annuity  to  the  said 
Margaret  for  life,  and  after  her  decease  then  upon  trust  for  William 
Casey,  his  heirs  and  assigns ;  and  in  case  the  said  William  Casey 
shall  survive  the  said  Margaret  Murray,  and  shall  not  during  his 
lifetime  have  become  bankrupt  or  insolvent,  then  upon  trust,  after 
his  decease,  for  the  issue  of  the  said  intended  marriage,  and  in 
failure  of  issue,  subject  to  the  appointment  of  the  said  William, 
as  in  and  by  the  will  of  the  said  Thomas  Casey  is  directed. 

The  report  finds  that  William  Casey  survived  the  said  Margaret, 
and  that  there  are  issue  of  the  marriage,  two  children,  viz.,  Mar- 
garet and  Thomas  Casey.  The  report  finds  that  the  said  Anne 
Casey  died  prior  to  the  year  1848. 

The  report  further  finds  that  the  said  William  Casey  was,  on 
the  24th  of  March  1848,  utterly  unable  to  meet  his  debts  and 
liabilities,  and  was  insolvent  within  the  meaning  of  the  said  settle- 
ment of  the  20th  of  July  1833  ;  and  that  on  the  said  24th  of  March 
1848,  the  said  Margaret  and  Thomas  Casey  became  and  were 
lawfully  entitled  to  the  principal  sum  or  fund  producing  the  annuity, 
so  as  aforesaid  payable  to  said  Anne  Casey,  and  the  dividends  or 
annual  produce  thereof  from  the  said  last  mentioned  day,  and  that 
same  are  now  payable  to  and  for  their  use. 


1854. 
Rolh. 
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The  report  further  finds  that  the  said  William  Casey  again  inter* 
married  on  the  27th  of  January  1846,  with  Esther  Andrews*  and 
that  upon  the  oooasion  of  the  said  marriage,  and  in  consideration 
thereof,  and  of  the  sum  of  £250,  the  fortune  of  the  said  Esther, 
the  said  William  Casey  assigned  to  the  trustees  the  prinoipal  sum 
producing  the  sum  of  £50  a-year,  payable  to  the  petitioner  AUoe 
Cas^,  upon  trust  to  pay  the  mid  annuity  to  William  Casey  ibr  liib, 
after  the  death  of  the  said  Alice*  or  until  be  should  fail  in  oircum- 
Btanoes,  or  become  bankrupt  or  insolvents  and  aftw  his  decease, 
bankruptcy  or  insdyenoy,  to  pay  and  apply  the  said  principal  sum, 
and  aU  the  diyidends  thereon,  amounting  to  £50  a^year,  to  and 
amongst  the  aforesaid  Margaret  Gesey  and  Thomas  Casey,  the 
children  of  his  first  marriage,  and  also  the  issue  of  his  then  intended 
marriage,  in  equal  shares,  but  sul^Ject  to  the  power  of  appointment 
thereof  amongst  them ;  and  in  case  of  the  death  of  all  the  children 
of  the  said  WilUam  Casey  by  his  first  and  second  marriage  in 
bis  lifetime,  then  upon  truet  to  pay  the  interest  thereof  to  the  said 
Esther  Andrews  for  life,  and  after  her  dea(  h  to  pay  the  prinoipal 
sum  to  such  persons  as  the  said  William  should  by  deed  or  will 
appoint,  or,  i^  de&uU  of  appointment,  to  the  next-of<*kin  of  the 
said  William  Casey. 

I  have  already  obseryed  that  th?re  was  no  disposition,  by  the  will 
of  Thomas  Casey,  of  the  annuity  of  £50  a-year  to  Alice  Casey, 
after  her  death,  although  probably  the  double  disposition  of  the 
annuity  to  the  testator's  mother  Mary  Anne,  after  the  death  of  the 
latter,  was  a  mistake  in  the  will,  and  that  the  second  dispositicm 
of  the  annuity  to  Mary  Anne  Casey,  after  her  decease,  was  intended 
to  apply  to  Alice's  annuity.  However,  William  Casey  was  residuary 
legatee  of  Thomas  Casey,  and  as  such  was  entitled  to  the  rever* 
sionary  interest  in  Alice's  annuity,  or  of  the  fund  set  apart  to  pay 
it,  provided  all  the  other  legacies  and  annuities  bequeathed  by  the 
will  have  been  fully  provided  for;  but  it  is  diflicult  to  understand 
this  case,  in  consequence  of  the  money  having  been  irregularly 
lodged  to  the  trusts  of  the  will  genwaUy,  instead  of  to  the  trusts 
of  any  particular  annuities  or  l^acics* 

I  requested  Counsel  Ibr  tbf  trustees  tc  Aimisb  me  in  writing 
with  a  statement  of  what  annuities  and  legacies  the  fund  lodged 
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was  intended  to  be  applied  to,  and  I  find  it  impoBsible  to  understand  1654. 
the  explanatory  document  sent.  I  may  observe  that  I  shall  dis- 
tribute no  part  of  the  fond  in  Court,  unless  the  petitioner  or  the 
trustee,  or  some  party  interested  in  the  fund,  takes  the  trouble 
of  having  the  matter  properly  explained  to  the  Court.  These 
difficulties,  however,  do  not  affect  the  legal  question  which  I  have 
to  decide,  on  the  present  motion  to  vary  the  report. 

The  report  finds  that  Esther  Andrews,  the  second  wife  of 
William  Casey,  is  dead,  and  that  there  is  issue  of  said  second 
marriage,  one  child,  Richard  Casey,  who  with  the  before-named 
Margaret  and  Thomas  Casey  became  and  were  on  the  said  24th  of 
March  1848  (the  said  William  Casey  having  failed  in  his  circum- 
stances, and  then  being  insolvent,  within  the  meaning  of  the  last 
mentioned  settlement)  entitled  to  the  said  principal  sum  so  pro- 
ducing the  said  annuity  of  £50  a-year,  now  payable  to  the  petitioner 
Alice  Casey,  pursuant  to  the  trusts  of  the  will  of  Thomas  Casey. 

The  report  further  finds  that  the  said  William  Casey,  by  deed 
bearing  date  the  24th  of  March  1848,  and  in  which  deed  said 
settlements  of  1833  and  1846  are  recited,  professed  to  assign  and 
appoint  a  Hfe  interest,  ihen  alleged  to  be  in  him,  of  the  said 
annuity  of  £50  a-year,  originally  bequeathed  to  Anne  Casey, 
deceased,  for  life,  as  also  an  alleged  life  interest  in  remainder,  in 
said  annuity  of  £50  a-year,  payable  under  the  said  will  at  present 
to  the  petitioner  Alice  Casey,  for  her  life — ^to  William  James  Shaw 
and  Eugene  Sullivan,  as  trustees  for  certain  creditors.  And  the 
report  then  finds  that  the  said  deed  of  the  24th  of  March  1848  has 
not,  nor  had  it  ever,  any  validity  or  operation,  as  against  the 
aforesaid  rights  of  the  said  Margaret  Casey  and  Thomas  Casey 
and  Richard  Casey ;  and  that  the  said  Messrs.  Shaw  and  Sulliyan 
are  not  entitled  to  set  up  the  said  deed,  to  defeat  the  said  rights, 
and  that  the  case  alleged  by  them  in  that  behalf  has  altogether 
failed. 

The  first  question  which  has  been  raised  by  Counsel  for  Messrs. 

Eugene  Sullivan  and  William  James  Shaw  relates  to  the  provision 

in  the  settlement  of  the  20th  of  Jnly  1833,  by  which  the  annuity 

of  £50-a  ye«r .  (bequeathed  to  Anne  Casey  for  life,  and  after  her 

VOL.  3/  54 
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1854.  de«ih  to  WiHiam  Casej  for  Hfe)  was  veeted  in  trusteea,  in  trust 
for  the  issue  of  the  marriage  (Margaret  Morraj  being  dead),  from 
the  time  w^en  the  said  WiHiam  Casey  should  beoome  bankrupt 
or  insolvent. 

It  is  ezpresdy  found  bj  the  ^port  that  William  Casey  was,  on 
the  24th  of  March  1848,  utterly  enable  to  meet  his  debts  «d. 
liabilities,  and  was  insolvent  wi^in  the  meaning  of  the  said  settle- 
ment of  the  20th  of  July  1833.  No  objection  has  been  taken  to 
the  report,  so  far  as  die  fact  of  insolvency  is  found ;  but  it  is  insisted 
that  the  provision  in  the  settlement  limiting  the  property  over  to 
the  children,  in  the  event  of  William  Casey's  becoming  insolvent,  is 
to  be  construed  his  being  discharged  as  an  insolvent  debtor,  under 
the  provisions  of  the  Insolvent  Acts ;  and  that  as  he  has  not  been 
discharged  as  an  insolvent  under  these  Acts,  the  limitation  over 
has  not  taken  effect,  and  that  if  it  has  not  taken  effect,  the  deed 
under  which  the  said  Eugene  Sullivan  and  William  James  Shaw 
claim  is  effectual  to  vest  in  them  the  life  interest  of  William  Casey, 
in  the  annuity  in  BSLid  settlement  of  1833  mentioned. 

In  suj^rt  of  this  argument^  ]k&.  Fitzgerald  Yom  referred  to  the 
case  of  In  r$  Birmingham  Ben^  Society  (a).  It  was  decided  in 
that  case  by  Sir  L.  Shadwell,  on  the  constrocUon  of  the  statute  31 
G.  3,  c  34,  s.  10,  that  the  wcnrd  *' insolvent"  meant  a  person  who 
has  taken  the  benefit  of  the  Insolvent  Debtors  Act,  and  not  one 
who  has  merely  made  an  assignment  of  his  effects  for  tibe  benefit 
of  his  creditors.  The  reference,  however,  to  the  assignees  of  the 
person  who  should  become  bankrupt  or  insolvent  afforded  ground 
for  saying  that  the  Legislature  meant  to  use  the  term  "  insolvent " 
in  its  technical  sense* 

No  case  was  referred  to  in  si4[>port  -of  the  Master's  decision. 
However,  I  find  that  there  are  some  cases  which  were  not  referred 
to,  which  sustain  his  decision  on  this  point. 

In  the  case  of  Parker  v.  Gossage  (6),  the  plaintiff  and  defendant 
entered  into  a  written  agreement,  the  one  to  purchase  and  the 
other  to  sell  all  thie  salt  made  at  the  salt  works  of  the  defendant 
for  fourteen  yeflT%  but  k  was  provided  thai  the  bankruptcy  or 

(a)  3  Sim.  421.  (b)  Tjt.  A  Or.  Mi  8.  €.  2t,  K^ft  B.  617. 
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iusohreiie^  of  Ibe  pkmtiff  should  tecminato  the  eoBtract     It  was        1864. 

held  ^at  1^  word  iB8<^eD(7  was  used  in  its  Bataral  and  not  in  its     v    -y.',-^ 

Casey's 
artiileial  aease^  and  that  the  oontraet  waa  put  an  end  to  bj  the      ^i^usts 

plaintiff  being  nnable  to  pay  his  debts,  aHhongh  be  bad  not  taken 
the  benefit  of  the  Insolvent  Act,,  Coonsel  for  the  plaintiff  referred 
to  the  case  of  In  r&  Birmingham  Benefit  Society^  r^ed'  on  by 
Mr.  F,  Fitzgerald^  in  this  case^  in  which  the  Yice-Chaocellor  held 
that  the  word  '<  insobent,"  in  llie  93  &.  3,  c  54,  s.  IX),  meant  a 
pe»9on  who  has  takeii  the  benefit  of  1^  Insohrent  Debtors  Act, 
and  not  merely-  one  who  had  made  an  assigiknent  of  hia  efiects 
for  the  benefit  of  his  ereditors, — ^pon  which  Baron  Parke  obserred, 
*^  The  natural  import  of  the  word  '  inaobrency '  is  a  man  unable 
to  pay  his  debts,  but  m  tiieae  statutes  the  context  shows  that  the 
ex]^resMon  is  used  in  its  technical  sense.  Here,  the  term  ^bank- 
ruptcy' is  the  only  thing  to  indicate  thai  'insolvency'  is  not  em- 
ployed in  its  natural  sense."  Baron  Parke  subsequently  observed 
that  *'a  bankrupt,  in  the  ordinary  sen^  of  the  term,  means  a  bank- 
rupt according  to  law^  but  insolvency  in  its  ordinary  sense  means 
no  such  thing.*^  The  Court  decided  in  aocordance  with  the  opinion- 
of  Baron  Parke. 

In  the  case  of  Siddleicambe  v.  Bond  (a),  the  defendant  gave  a 
wairant  of  attorney,  to  secure  the  payment  of  a  debt  by  instalments. 
An  agreement  was  afWwarda  entered  ii^,  that  the  plaintiff  should 
not  enter  up  judgment  unless  the  defendant  should  dispose  of  his 
bosinesa,  ''or  become  bankrupt  or  insolvent."  It  was  decided  that 
the  expression,  **  become  insohreot,"  means  a  genend  inability  to 
pay  debt^  and  daea  not  signify  taking  the  benefit  of  the  Insolvent 
Debtors  Act,  unless  the  context  so  restraina  it. 

The  argument  of  Counsel  in  that  case  was  exactly  the  same  as 
here.  Counsel  contended  that  the  words  are  "  bankrupt  or  insolvent, 
md  this  combination  of  ezpreasion  gives  a  technical  effect  to  the 
word  insdvientk  It  must  mean  taking  the  bencAt  of  the  Act;" 
and  Couns^  referred  to  the  case  before  Sir  L.  Sfaadwell,  In  re 
Birmingham  Bem^  Society^  the  case  relied  on  in.  this  case  by* 
Mr.  F.  Fitzgerald.  Lord  Denman,  during  the  course  of  the  argument 

(a)  4  Ad.  &  EL  332. 
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of  Counsel,  observed,  ''  The  opinion  of  Baron  Parke,  in  Parker  t. 
Go8S(igey  was  that  the  word  'insolvency'  was  to  be  interpreted  a» 
meaning  general  inability  to  pay,  unless  the  context  suggested  a 
different  interpretation ;  but  you  resort  not  to  the  context,  but  to  the 
situation  of  the  parties/'  In  giving  judgment,  Lord  Denman  said : — 
'*  It  is  contended  that  the  word  '  insolvent,^  as  used  in  the  ag^e* 
ment,  must  be  restrained  to  such  an  insolvency  as  would  be  shown 
by  the  party  taking  the  benefit  of  the  Act  for  the  Relief  of  Insolveot 
Debtors,  inasmuch  as  the  word  occurs  in  company  with  bankrupt  i 
we  cannot  so  restrain  it."  Pattison,  J.,  said,  *'  I  am  of  the  aame 
opinion.  It  would  require  a  very  strong  case  to  show  that  the 
meaning  of  the  word  was  restrained  to  taking  the  benefit  of  the 
Act.  If  the  context  does  not  show  something  to  induce  us  to  put 
such  an  interpretation  on  the  word,  we  must  hold  it  to  be  intended 
of  a  general  inability  to  pay  debts." 

These  cases  appear  entirely  to  sustain  the  Master's  decision  on 
the  first  point. 

The  second  question  which  has  been  raised  cm  the  part  of  Et^ne 
Sullivan  and  William  James  Shaw  is,  that  the  limitations  in  the 
marriage  settlement,  executed  on  the  marriage  of  William  Casey 
with  his  first  wife,  Margaret  Murray,  bearing  date  the  20th  of  July 
1833,  and  the  limitations  in  the  marriage  settlement  of  the  said 
William  Casey,  executed  on  his  second  marriage  with  Esther 
Andrews,  of  the  estate  and  interest  oi  William  Casey,  in  the 
annuities  in  the  said  settlement  respectively  mentioned,  in  the  event 
of  the  said  William  Casey  becoming  bankrupt  or  insolvent,  are 
invalid,  it  being  contrary  to  law  that  a  party  should  settle  his  own 
property,  to  go  over  in  the  event  of  his  bankruptcy  or  insolvency. 

There  is  no  doubt,  upon  the  authorities  referred  to^  that  if  a  party 
conveys  his  own  property,  as  in  the  present  case,  to  the  use  of  or 
in  trust  for  himself  for  Hfe,  and  to  go  over  in  the  event  of  his 
becoming  bankrupt  or  insolvent,  and  that  he  becomes  bankrupt,  the 
limitation  is  void.  It  is  considered  a  fraud  upon  the  bankrupt 
law.  No  case  has  been  referred  to,  in  which  the  limitation 
has  been  held  void  against  creditors,  in  the  event  of  the  settlor 


Digitized  by 


Google 


CHANCERY  REPOfRTS. 


429 


becoming  insolent    There  is  a  distinction  in  the  cases  of  trans- 
fer made  in  contemplation  of  bankruptcy  and  insolvency. 

Thns  in  the  case  of  Morgan  v.  BrudneU{a\  it  was  decided 
that  a  party  who  seeks  to  avoid  a  payment  or  transfer  of  goods,  on 
the  ground  that  it  was  volontarly  made  by  a  trader,  in  contem- 
plation of  bankruptcy,  must  show  not  merely  that  the  trader  was 
insolvent  when  it  was  made,  but  also  that  he  then  contemplated 
bankruptcy.  Mr.  Justice  Parke  (now  Baron  Parke),  in  giving 
judgment  in  that  case,  said,  '*  The  meaning  of  those  words  (contem- 
plation of  bankruptcy)  I  take  to  be,  that  the  payment  or  delivery 
must  be  with  intent  to  defeat  the  general  distribution  of  efiects, 
which  takes  place  under  a  commission  of  bankrupt.  It  is  not 
si^icient  that  it  should  b^  made  (as  may  be  inferred  from  some  of 
the  late  cases)  in  contemplation  of  insolvency.  These  cases,  I 
think,  have  gone  too  far."  Mr.  Justice  Pattison  made  observations 
to  the  same  effect,  and  the  case  was  decided  accordingly. 

Other  cases  might  be  referred  to,  which  establish  that  trans- 
fers may  be  invalid,  as  conthury  to  the  policy  of  the  bankrupt  laws, 
and  yet  not  invalid  in  case  of  insolvency,  unless  so  far  as  there  may, 
in  the  recent  Insolvent  Acts,  be  express  provisions  on  the  subject. 
But  it  is  not  necessary  to  offer  any  opinion  in  this  case  whether  such 
limitations  as  are  contained  in  the  two  marriage  settlements  would  be 
invalid  against  the  assignees  of  William  Casey,  if  he  had  been 
discharged  as  an  insolvent  debtor,  or  would  be  invalid  if  a  creditor 
was  to  sue  out  execution.  If  such  question  arose,  the  case  referred 
to  in  S^^e  V.  £^^e  (b)  would  deserve  consideration.  The  question 
in  the  present  case  is  wheth^  the  limitations  are  invalid  as  against 
Mr.  Eugene  Sullivan  and  William  James  Shaw,  claiming  as  trustees 
for  creditors  under  the  deed  of  the  24th  of  March  1848,  in  the  report 
mentioned  ?  If  that  deed  is  the  ordinary  deed  for  payment  of  credi- 
tors, I  do  not  understand  upon  what  legal  ground  I  am  to  treat  the 
limitations  in  the  settlements  as  void  as  against  such  instrument. 
I  have,  however,  been  placed  in  much  difficulty  in  this  case,  having 
heard  no  argument  in  support  of  the  Master'^  report,  or  upon  any  of 
the  questions  raised  by  Mr.  F.  PHzgerald.  None  of  the  cases  which 
(a)  5  B.  &  Aid.  289.  (6)  Ante,  267. 
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I  have  cited  in  Biippert  of  the  report  wwe  referred  to.    M  tkj 
hady  CouBsel  in  replj  might  have  observed  apon  tbem. 

The  remalsiBg  qtieetion  argnoA  relates  excloaively  to  the 
settlement  of  1846;  and  it  has  been  oonteaded  by  Counsel  for 
Mr.  Eugene  Sullivan  and  Mr.  William  James  Shaw,  that  ^ 
fiuhire,  bankruptcy  or  iosohrenoj  contemplated  by  that  settlemeat^ 
was  a  iUliire,  bankruptcy  or  iasolveniey,  after  the  death  of  Alioe 
Casey,  who  is  entitled  under  tho  will  of  Thomas  Casey,  flcnr  her  ]i£^ 
to  the  annuity,  the  subject  of  thai  setrtemant  I  think  the  arguoeiit 
is  not  w^  founded, 

A  similar  point  was  laiaed  in  a  ease  not  dted— .XMief  ?. 
Wffse  (a).  Lord  Langdalo  observied,  "  It  was  argued  for  tie 
defendant,  that  whatever  evidaaoe  of  insolvency  there  might  be, 
it  rektod  only  to  tiie  time  previous  tothe  death  of  Mrs.  Harper 
(the  tenant  for  life) ;  and  thai  insolvency,  provioas  to  the  time  when 
the  defendant  was  to  have  the  actual  eajoymeut  of  the  poperty, 
would  not  give  effeet  to  the  linskation  over*  I  think  the  argument 
is  not  sustained  by  tb^  kngnage  of  the  settlement." 

Upon  the  whole>  I  am  of  opinion  that  the  Masler^s  deoisioo  on 
the  points  raised  by  thie  directions  wm  right,  and  I  shall  mab 
no  rule  <m  the  motion ;  and  let  £4  of  the  deposit  be  paid  to  tke 
petitioner,  and  the  rest  of  the  deposit  be  returned^ 

(o)  2  Keen,  2Q2. 
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WALCOTT  V.  CONDON,  and  several  Matters. 

June  12,  20. 

Two  receivers  had  been  appointed  in  these  cause  and  matters  over  According   to 

the  practice  of 

different  denominations  of  lands.    In  1851,  leases  were  made  to  the    Incum- 

bered  Estates 

Thomas  Cahill  and  Michael  Enraght,  of  certain  portions  of  those  Court,     the 

lands  for  seven  years,  pending  the  cause  and  matters,  from  the  25th  entUled  to  the 

of  March  1851.     On  tha  21st  of  July,  the  lands  over  which  the  SJf  ^^j^Jy 

receivers  were  iqipointed  wwe   sold  in  the  Incumbered  Estates  S^^^^J^ 

Court  to  Mr.  Charles  Patterson.    On  the  21st  of  October  1853,  •«.  ^«  ^^^' 

miBSioiiers 

the  purchase-money  was  lodged.    On  the  4th  of  March  1854,  the  charge    the 

Side-bar  rule  was  entered,  dischai^g  the  receiver,  on  the  cer-  interest  at  £5 

percent  from 
tificate  of  the  Commissioners  for  the  Sale  of  Incumbered  Estates,  the  expiration 

_  ,      ^  ,      i.  of   fourteen 

Thomas  Cahill  gave  up  possession  to  the  purchaser  on  the  4th  of  days  from  the 

March — Michael  Enraght  on  the  10th  of  March  1854.  chLe  ot  ooni 

firmation    of 
the   sale; 

Mr.  Otwa^/^  for  the  purchaser,  moved  that  Thomas  Cahill  and  ^^^^Se  sale 

Michael  Enraght  should  pay  to  the  said  purchaser  the  half-year's  ^^  ^^  ^^ 

rent  of  their  respective  holdings,  which  commenced  the  25th  of  ^^7*     *^® 

purchaser  was 

March  1853,  and  ended  the  29th  of  September  1853,  and  the  re-  declared    en- 
titled to    the 
spective  portions  of  the  respective  gales  which  accrued  from  the  29th  gale  due    on 
,        .  ,  ,  .  the    29th    of 

of  September  1853,  to  the  times  when  they  respectively  gave  up  September fol- 

possession  to  the  purchaser.     He  contended  that,  according  to  the  although    he 

practice  in  the  Incumbered  Estates  Court,  as  certified  in  Hoops  v.  his  "purchaw^ 

money  until 
the  21st  of  October. 
After  a  receiver  has  been  discharged,  and  the  purchaser  has  gone  into  possession, 
the  Court  will  not  make  an  order  uiat  the  tenants  shall  pay  to  the  purchaser  the 
rent  which  fell  due  prior  to  the  discharge  of  the  receiver ;  the  recover  is  to  receive 
^e  arrear  due  prior  to  his  beingdischa^;ed,  although  the  purchaser  may  be  entitled 
to  a  portion  of  such  arrear.  The  Court  of  Chancery  does  not  order  the  tenoHt  to 
pay  such  arrears  to  the  purchaser. 

The  practice  of  the  Court  of  Exchequer,  as  stated  in  Jackson  y,  Jackson  (5  Ir. 
£q.  Bep.)  and  JamesonY.  Farrer  (3  Ir.  Eq.  Rep.)  is  not  the  practice  of  this  Court. 
Form  of  order  in  such  case. 

The  Side-bar  Rule,  dischslrgiBg  a  receiver,  on  the  certiiicaie  of  a  sale  in  the 
Incumbered  Estates  Court,  does  not  operate  as  an  absolute  discharge.  Although 
he  cannot  proceed  against  the  lands  for  arrears  of  rent,  he  may  proceed  against  the 
tenant  by  attachment  or  sequestration,  on  the  Master's  certificate,  or  by  action  in 
the  aame  of  ihe  Master,  where  the  tenant  holds  by  lease  under  the  Court,  for 
the  arrean  due  when  the  receiver  was  dischaiged. 
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Lard  Kingston  (a),  the  purchaser  was  entitlec^to  the  gale  whicli  ac- 
cmed  next  aflter  the  confirmation  of  the  sale,  although  he  dkl  not 
lodge  his  purchase-money  when  it  accrued,  as  he  was  charged  in- 
terest on  the  purchase-money  from  the  period  of  fourteen  days  from 
the  sale.  As  to  the  regularity  of  the  order  sought,  he  cited  Jackson. 
V.  Jackson  (b) ;  Jameson  y.  Farrer  (c) ;  Lalor  y.  NeUerville  (jcT), 


June  20. 
Judgment, 


Mr.  Trevor^  for  the  tenant  Michael  Enraght,  contended  that  the 
practice  of  the  Court  of  Exchequer,  in  the  cases  of  Jackson  v. 
Jackson  and  Jameson  y.  Farrer,  had  not  been  the  practice  of  the 
Court  of  Chancery.     That  the  Court  had  no  jurisdiction,  on  the 
application  of  a  third  person,  to  make  an  order  on  a  tenant  to  pay 
a  gale  which  accrued  due  after  the  lands  had  been  sold,  or  to  make 
an  apportionment  of  rent  in  a  case  which  was  not  within  the 
Apportionment  Statutes.     After  the  purchaser  has  obtained  pos- 
session of  the  estate,  the  jurisdiction  of  the  Court  over  it  altogether 
terminates,  and  it  cannot  afterwards  authorise  any  interference  with 
the  receipt  of  the  rents  or  the  management  of  the  estate :  Dohbs  on 
Judicial  Sales,  p.  97- 

Mr.  D.  Sherlock^  for  Evans,  one  of  the  receivers. 

The  Master  of  the  Rolls. 

A  motion  has  been  made  in  this  cause  and  the  several  matters, 
on  the  part  of  Charles  Patterson,  Esq.,  that  Thomas  Cahill  (late 
a  tenant  of  part  of  the  lands  over  which  the  receiver  was  ap- 
pointed, and  who  held  under  a  lease  for  years  pending  the  first 
cause  and  first  matter),  and  Michael  Enraght  (late  a  tenant  to 
another  portion  of  the  lands  over  which  the  receiver  was  appointed, 
and  who  held  under  a  lease  for  a  term  of  seven  years  pending  the 
other  matters),  should  pay  to  Charles  Patterson,  Esq.,  who  has 
purchased  the  lands  in  the  Incumbered '  Estates  Court,  the  half- 
year's  rent  of  their  respective  holdings,  which  commenced  on  the 
25th  of  March  1853,  and  ended  the  29th  of  September  1853;  and 
that  said  tenants  should  also  pay  to  the  said  Charles  Patterson  the 


(a)  5  Ir.  Jut.  221. 
(c)  3  It.  Eq.  Bep.  513. 


(5)  5  Ir.  Eq.  Bep.  591. 
(<0  6  Ir.  Jar.  261. 
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respective  portions  of  the  respective  gales,  which  accrued  from  the 
29th  of  September  1853,  to  the  time  when  they  respectively  gave 
up  possession  to  Mr.  Charles  Patterson. 

There  were  two  receivers  in  the  cause  and  matters — the  one  over 
one  portion  of  the  lands,  and  the  other  over  another  portion.  The 
facts  of  the  case  are  as  follow : — 

In  the  year  1851,  leases  were  made  to  Thomas  Cahill  and 
Michael  Enraght  respectively,  of  certain  lands  over  which  the  re- 
ceiver was  appointed.  The  leases  were  for  seven  years,  pending 
the  cause  and  matters. 

On^he  2l8t  of  July  1853,  the  lands  were  sold  in  the  Incumbered 
Estates  Court,  to  Mr.  Charles  Patterson.  It  does  not  appear  when 
the  sale  was  confirmed;  but  I  presume  it  was  confirmed  shortly 
a^r.  I  should  wish,  however,  before  giving  in  the  order  in  this 
case,  to  be  informed  on  what  day  the  sale  was  confirmed.  On 
the  21st  of  October  1853,  the  purchase-money  was  lodged  in  that 
Court.  On  the  25th  of  February  1854,  the  conveyance  to  the 
purchaser  was  executed. 

Thomas  Cahill  delivered  up  possessi<m  to  Mr.  Charles  Patterson 
on  the  4th  of  March  1854,  and  Michael  Enraght  delivered  up  pos- 
session on  the  10th  of  March  1854.  According  to  the  practice  of 
the  Court  of  Chancery,  Mr.  Patterson  would  not  have  been  entitled 
to  the  gale  which  fell  due  on  the  29th  of  September  1853,  as  the 
purchase-money  was  not  lodged  until  the  21st  of  October  in  that 
year.  It  appears,  however^  that  by  the  practice  of  the  Incumbered 
Estates  Court,  interest  is  charged  on  the  purchase-money  from 
fourteen  days  after  the  sale ;  and  it  is,  therefore,  considered  in  that 
Courts  that  the  purchaser  is  entitled  to  the  rents  from  the  gale  day 
previous  to  the  purchase,  although  the  purchase-money  may  not 
have  been  lodged  until  afrer  the  following  gale  day.  What  the  rule 
would  be  if  the  gale  was  to  feJl  due  after  the  sale  akid  before  the 
confirmation  of  the  sale,  or  within  the  fourteen  days  during  which 
no  interest  is  payable,  does  not  appear.  The  principle  of  the  rule  of 
the  Incumbered  Estates  Court  appears  to  be,  that  as  interest  is 
charged  on  the  purchase-money,  the  payment  is  considered  to  have 
been  made  at  the  time  from  which  the  interest  is  charged ;  and  it  is 
VOL.  3.  55 
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no  doubt  reasonable  thit  the  purchaser  firbould  have  the  rents,  where 
he  pays  interest.  Bat  suppose  the  purchase  was  made  on  the  22nd 
of  September,  the  interest  would  only  be  payable  from  the  6th  of 
October ;  and  in  such  case  a  question  miglit  arise,  as  to  whether  the 
purchaser  ought  to  have  the  rents  which  fell  due  on  the  29th  df 
September,  where  the  interest  on  the  purchase-money  did  not 
commence  to  run  until  after  that  day.  It  is  not  necessary,  however, 
to  offer  any  opinion  on  that  question  in  the  present  case. 

In  the  case  of  Hoops  V.  Lord  Kingston,  which  was  before  the 
Court  in  Easter  Term  1 853, 1  submitted  the  following  queiy  to  the 
Incumbered  Estates  Court : — 

"In  this  case  it  has  been  stated  ifhat  John  Sadleir,  Esquire, 
became  the  purchaser  of  certain  lands  in  the  Incumbered  Estates 
Court,  on  the  1st  of  July  1851 — that  he  did  not  lodge  the  purchase- 
money  until  July  1852;  and,  it  is  said,  he  was  then  obliged  by  the 
Incumbered  Estates  Cottrt  to  pay,  and  did  pay,  the  purchase-money, 
with  interest  at  £5  per  cent.,  from  July  1851  to  July  1852;  and 
that  by  the  practice  of  the  Incumbered  Estates  Court,  interest  is 
charged  on  the  j^urchase-money,  if  ndt  lodged  within  fourteen  days 
after  the  sale.  The  MJisteh  of  the  Rolls  will  be  much  obliged 
to  the  Incumbered  Estates  Commis^oners  to  let  him  know  whether 
the  facts  herein  detailed  have  been  correctly  stated." 

The  following  answer  was  sent  to  me  b;^  Mr.  Carey,  the  secretary 
to  the  Commissioners  :— 

"  The  fkcts,  as  stated  in  the  annexed  paper  (t.  e.^  the  paper  I  have 
just  read),  are  correct ;  and  the  practice  of  the  Commissioners  is  to 
charge  the  purchaser  interest  at  the  rate  of  £5  per  cent,  from  the 
expiration  of  fourteen  clear  days  from  Ihe  day  of  purchase  or  con- 
firmation of  sate.  The  purchadfer  is  entitled  to  the  rents  from  the 
last  gale  day  previous  to  the  purchase.  "  Henry  Cakey."  ' 

It  would,  therefore,  appeiar  thkt  Mt.  Ch^Bes  Patterson  is  entitled 
to  th^  rents  which  fell  dcte  on  the  2dth  of  September  1853,  although 
he  did  not  lodge  his  purchise-hioney  tmtil  the  21st  of  October  1853. 

The  questioh  however  ariseft^  whether  I  should  mak^  ah  order 
thiu  ThomSGs  O^MH  and  Michael  Ettraght  should  pay  the  rentd 
whicb  fell  due  in  September  1853,  atid  the  ftppoitidniheht  dahned 
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up  \f>  the  6tk  apd  lOth  pI  Vtffch  reafit^tively,  to  the  purchaser.        1B54. 

Rolh. 
The  cas^  r^liei4  on,  ii^  ^m^P^^  of  the  motion,  is  a  case  in  the 

Court  of  Exclwequer,  Jaqksa^  v.  J<kchsQn  (a).  No  similar  appli- 
cation halving  ever  been  n^ade  at  th^e  Kolla>  dui-ing  my  time,  I  have 
made  inquiry  whether  any  such  wxter  lacaa  made  by  any  of  my  Judymru. 
predecessors,  and  what  the  practice  was  in  the  time  of  Sir  W. 
M'Mahon,  Sir  H.  OXpghleJEi  and  Mr.  Blackbume.  I  have 
received  the  following  reply  from  Henry  Parley,  Jlsq.,  O^rk  in 
Ck>Mrt,  who$e  t^ow ledge  of  the  practice  of  U^e  Court  of  Chancery  is 
so  weU  known. 

"  Co^rt  of  Ch^npery,  15th  of  June  1854. 

"WALCOTT   t?.   CONPOM. 

'^In  reply  to  your  queries  in  the  abpve  case,  first,  whether 
the  discharge  of  the  receiver  by  the  usual  side-bar  order,  entered 
on  the  certificate  of  the  Incumbered  Estates  Commissioners,  dis- 
charges the  receiver  absolutely,  so  as  to  preclude  him  i'rom 
recovering  the  arrears  due  prior  to  the  conveyance  to  the  purchaser, 
I  have  to  state  that  I  dp  not  think  it  does.  You  will  perceive  i'rom 
the  form  of  the  prder  (a  copy  qf  whi^h  I  inclose),  that  it  does  not 
operate  as  a  general  discharge,  but  9iereJ|y,  discharges  him  iroia  ofi* 
the  lands  sold*  It  differs  in  this  respect  fr^tw  the  usual  order  of  the 
Court,  discharging  a  receiver  on  passing  his  final  account,  and 
^hose  functions  are  at  an  end^  the  form  of  such  An  order  (a  draft 
of  which  I  also  inclose)  being  general ;  b^it  in  the  forn^er  case,  a 
further  order  of  the  Court  is  evidently  necessary,  the  receiver 
having  to  account  for  the  rents^  as  v^  thps^  bel^uiging  to  the 
parties  as  those  belon^ng  to  the  pi,ircha8er. 

"  I  think  it  right  tq  state  that  prior  to  the  adoption  of  the  practice 
of  discharging  a  receiver,  on  a  certificate  from  the  Incumbered 
Estates  Court,  Mr.  Flani^a^  spoke  to  me  on  the  sulyect,  aqd  I 
believe  the  order  was  framed  in  its  present  form  to  avoid  the 
difficulties  that  would  arise  in  almost  every  case,  if  it  was  held  that 
the  receiver  could  npt  afterwards  collect  any  arrears  that  became 
due  prior  to  the  execution  of  the  deed  to  the  purcht^ser. 

^*  As  to  the  second  question,  '  whether  the  purchaser  can  sustain 

(a)  5  Jr.  Eq,  Rep.  591. 
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a  motion  that  the  tenants  shon\d  pay  him  4he  rent  to  which  he  may 
be  entitled,  and  which  accrued  due  prior  to  the  date  of  his  conyej- 
ance?'  I  can  only  state  that  during  the  twenty  years  I  sat  in  the 
Rolls  Court,  I  never  knew  such  an  order  to  have  been  made.  I  find 
in  the  case  of  Jackson  y.  Jackson  (a),  that  Baron  Pennefather  state.<» 
that  such  an  order  is  unobjectionable  in  point  of  form.  I  therefore 
give  no  opinion  on  that  point,  but  merely  state  that  I  never  knew 
such  an  order^'-to  have  been  made  by  the  Rolls  Court.  However, 
Jackson  V.  Jackson  was  a  peculiar  case.  The  receiver  had  been 
absolutely  discharged,  and  the  lands  were  sold  out  of  Court  by 
agreement  of  the  parties ;  and  it  was  further  agreed  that  the  tenants 
should  pay  the  purchaser  the  proportion  of  their  rents  payable  by 
them  from  last  gale  day,  to  the  time  when  possession  should  be  given 
to  him,  and  the  respondent  had  executed  a  power  of  attorney  to  the 
purchaser,  authorising  him  to  receive  those  rents,  and  of  which 
arrangement  the  tenants  were  aware* 

''  I  need  scarcely  add  that  the  receiver  cannot  have  any  remedy 
against  the  lands  after  he  is  discharged  from  off  them,  and  the 
purchaser  put  into  possession ;  but  his  only  remedy  is  against  the 
person  of  the  tenant  by  attachment,  or  against  his  property  by 
means  of  a  sequestration,  which  issues,  as  of  course,  on  a  certificate 
of  the  Master." 

In  addition  to  the  remedies  mentioned  by  Mr.  Darley,  an  action 
might  be  maintained  in  the  name  of  the  Master  by  whom  the  lease 
was  executed. 

In  Ponsonhy  v.  Ponsonht^ {b)y  Sir  William  M^Mahon  said: — 
*'  The  injunction  to  put  the  purchaser  into  possession  is  ipso  facto 
a  discharge  of  the  order  appointing  the  receiver  over  the  lands, 
and  the  Court  can  only  proceed  by  attachment  for  the  arrears  due 
by  the  tenants  at  the  time  the  injunction  issued." 

The  proper  form  of  order  discharging  the  receiver,  where  the  sale 
is  ib  the  Court  of  Chancery,  is  as  follows : — 

"  Declare  A  B  the  purchaser  of  the  lands  of  Whiteacre,  entitled 
to  the  rents  of  said  lands,  which  accrued  duj  from  the  1st  day  of 
May  1863,  being  the  gale  day  next  prior  to  the  lodgment  of  the 

(«)  5  Ir.  Eq.  Bcp.  591.  (5)  I  Hog.  321. 
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remaining  three-foufths  of  the  purchase  money,  and  let  the  receiver 
proceed  to  pass  his  final  account  in  this  cause ;  and  let  the  Master,  in 
passing  such  account,  ascertain  what  portion  of  the  rents  received 
by  him  are  the  property  of  the  purchaser,  having  regard  to  the 
declaration  hereby  made;  and  let  the  receiver  pay  over  to  the  J^dgmau. 
'  purchaser  such  sum  as  the  Master  may  certify ;  and  let  him  pay 
and  lodge  his  balance  in  such  manner  and  within  such  time  as 
the  Master  may  direct ;  and  thereupon  let  him  be  discharged ; 
and  on  producing  to  the  Clerk  of  the  Recognisances  the  receipt  of 
the  purchaser,  as  also  the  receipt  for  the  payment  of  the  residue 
of  his  balance,  pursuant  to  the  Master's  direction,  let  his  recogni- 
zance be  vacated.** 

On  the  18th  of  June  1850,  the  Lord  Chancellor  made  a  Greneral 
Order,  ''that  the  rules  set  forth  in  the  schedule  hereto  shaU  be 
side-bar  rules  of  the  Court,  to  be  entered  and  obtained  as  prescribed 
in  the  4th  of  the  General  Orders  of  the  27th  of  March  1843  (IX  to 
receive  the  certificate  of  the  Commissioners  for  the  Sale  of  Incum- 
bered Estates  in  Ireland,  of  the  sale  and  conveyance  to  the  pur- 
chaser of  any  lands  over  which  a  receiver  has  been  appointed,  and  to 
discharge  the  receiver  as  to  the  lands  mentioned  in  the  certificate.** 

The  following  is  a  copy  of  the  form  of  the  side-bar  order : — 

"  In  Chancery,  the day  of between  A  B,  plaintifl^ 

and  C  D,  defendant. 

"  Upon  motion  of  Mr.  6  H,  solicitor  for  J  S,  a  purchaser,  and 
on  reading  the  certificate  of  the  Commissioners  for  the   Sale  of 

Incumbered  Estates  in  Ireland,  bearing  date  the day  of 

18 —  made  in  the  matter  of  the  estate  of  L  M,  owner,  ex  parte 
N  O,  petitioner ;  whereby  the  said  Commissioners  certify  that  they 
have  sold,  and  by  the  conveyance  under  their  seal,  bearing  date 

the — day  of 18 — ^  have  granted  to  J  S,  Esq.,  all  that  and 

those  the  lands  of  Blackacre,  &c.  It  is  ordered  by  the  Court,  that 
the  said  certificate  be,  and  the  same  is,  hereby  received  ;  and 
accordingly  that  R  T,  Esq.,  the  receiver  in  this  cause,  be,  and  he 
is,  hereby,  discharged  from  off  the  said  lands  and  premises,  sold  and 
conveyed  by  the  said  Commissioners  unto  the  said  J  S,  Esq.,  as 
purchaser  thereof." 
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It  will  thu3  be  obeervW,  as  jiiiverted  to  bj  Mv.  Darley,  that 
the  disehar^  of  the  receiver  by  tbe  side-biur  order  ia  not  geiKeral ; 
U  is  only  a  discharge  from  anj  off  the  lands,  and  ha9  the  effect 
which  Sir  W.  M'Mahon  attributes  to  the  injunction  to  put  a 
pucchas^  into  posaee^ion^  whiclfi  preclude9  the  roceiyer  firom  pro- 
ceeding by  distress^  or  in  a^y  other  i^amier,  as  agajmst  the  land99 
but  leftyes  him  undischarged,  so  ifijir  as  may  be  necessary  to  re/poyer 
arrears  by  a  persqgoAl  reipe^y  aga^st  the  tenants. 

The  proper  form  of  order,  therefore,  in  the  present  case,  will  not 
be  to  dire<^t  the  tenants  to  pay  to  the  purdiaser,  such  an  order 
n^yer  hithertQ  fiaying  been  ^lade  in  this  Court ;  but  I  shall  m^ 
the  following  order,  which  will  answer  the  object  of  th^  purchaser^ 
and  is  in  accorcUuM^  with  the  practice  9f  the  Cour^ 

The  Court  doth  declare  that  Charles  Patterson,  Esq^  tl^ 
purchaser  in  the  Incui^bered  Estates  Court,  is  eutitled  to 
the  rents  of  the  lands  from  which  the  two  receiyeirs  were 
discharged  by  the  side-bar  order  of  the  4th  of  March  1854, 
which  accrued  due  after  the  25th  of  ]^arch  1853,  being 
the  gale  day  next  prior  to  the  purchase  in  the  Incumbei*ed 
Estates  Court ;  and  let  the  siud  receiyers  respectively  pro- 
ceed to  pass  their  final  accounts  in  these  causes  and  matters ; 
and  let  the  Master,  in  passing  such  accounts,  ascertain  what 
portion  of  the  rents,  if  any,  received  by  them  respectively, 
are  the  property  of  the  said  purchaser,  having  regard 
to  the  declaration  hereby  made ;  and  let  the  said  receivers 
pay  over  to  the  purchaser  such  sums,  if  any,  as  the  Master 
may  certify;  and  let  the  said  receivers  pay  or  lodge  their 
respective  balances,  if  any,  in  such  manner  and  within  such 
time  as  the  Master  shall  direct,  and  thereupon  let  them  be 
discharged  ;  and  on  producing  to  the  Clerk  of  the  Recog- 
nizances the  receipt  of  the  purchaser,  as  also  the  receipts 
for  payment  of  the  residue  of  their  respective  balances, 
pursuant  to  the  Master's  directions,  let  the  recognizances 
of  said  receiyers  and  their  sureties,  &c^  be  vacated,  &c. ; 
and  let  the  said  Charles  Patterson  have  notice  of  the  pass- 
ing of  the  said  receivers'  accounts,  and  let  the  receiver, 
Edward  Galway,  pay  to  the  said  Charles  Patterson  £5  for 
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the  costs  of  this  motion,  and  have  credit  for  such  payment ; 
and  let  William  Evans,  one  of  the  receivers,  and  who 
appears  on  thk  motion,  have  £5  for  the  costs  of  appearing 
on  this  motion,  as  part  of  his  costs  in  the  cause  and  mat- 
ters ;  and  let  the  tenants  abide  their  own  costs  of  appearing 
on  this  motion. 


1854. 
Botts. 


Judgment, 


Mr.  Hughes  and   Mr.  Deaiyy  for  the  plaintiff,  cited  Law  v 
W4^rren{a)\  PkiUips  v.  Eastwood  {by 


CGRADY  V.  BRADY. 

3%  3,  26. 

liaodfl  were, 
Thib  facts  of  this  case,  and  the  propositions  contended  for  by  the  by  a  marriage 

Counsel  for  the  parties,  sufficiently  appear  in  the  judgment.  ^f  \^\^  c^n- 

yeyed  to  trus- 
tees, in  trust, 
for  C,  the 
intended  wife, 
for  life,  re- 
mainder to  B., 
the  intended 
husband,  for 
life,  remainder  in  trust  for  the  younger  children  of  the  marriage,  with  a  power  to 
the  trustees  to  sell  the  lands,  and  lay  out  the  produce  in  the  purchase  of  other  lands, 
hi  fee  or  in  QoTemment  securities,    ^here  was  one  younger  child  of  the  marriage, 
K.    The  trustees  sold  the  lands,  and  lent  a  portion  ot  the  purchase-money  to  B,  on 
the  security  of  his  bond  and  warrant,  and  a  policy  of  insurance  on  his  ufe,  which 
was  effected  \>j  the  trustees.    By  a  deed  of  1832,  to  which  neither  K.  nor  her  trus- 
tees were  parties,  B.  and  his  eldest  son  R.  conveyed  other  estates,  of  which  B.  was 
tenant  for  life,  with  remainder  to  K.  in  tail,  to  the  use  of  a  trustee  for  500  years,  to 
raise  by  mortga^  a  suih  of  jCJ  6,000,  to  pay  off  incumbrances ;  and  after  reciting 
that  bonuses  had  accrued  on  the  policy  of  insurance  to  the  amount  of  £2500,  and 
that  B.  had  agreed,  in  order  to  indemnify  R.*s  estate,  to  assign  to  the  trustee  of  the 
term  all  his  interest  in  the  policy  of  insurance,  and  a^l  bonuses  thereon,  B.  assigned  all 
his  interest  in  the  said  policy  of  insurance,  &c.,  in  trust,  to  apply  the  produce  thereof 
inpayment  or  |»artjpayment  6i  the  sum  of  £16^000,  intended  to  be  borrowed.   The 
£16,000  was,  m  lo34,  raised  by  mortgage  of  the  term,  without  referring  to  the 
policy  or  hidemnity  danse  in  the  deed  of  1884.    By  deeds  of  1889  and  1843,  the 
surviving  trustee  of  the  deed  of  1801  assigned  the  judgment  and  the  policy  of 
insurance  to  R.,  as  a  new  trustee,  on  the  trusts  of  the  deed  of  1801 ;  and  C.  and  E. 
accepted  the  judgment  and  policy  as  a  proper  investment  of  the  trust  fond.    Fur- 
ther bonttses  afta:ward»  accrued  on  the  policy. — Held,  that  the  mortgagees  were 
not  entitled  to  the  bonuses,  under  the  indemnity  clause  of  the  deed  of  1832. 
Quca-e — ^Whether  E.  was  entitled  to  the  bonhses,  as  against  R  ? 
A  person  who  was  ptoperly  an  answering  party  in  a  cause,  and  is  made  a  notice 
par^,  is  not  bound  by  the  proceedings.    Therefore,  where  a  consent  was  signed  by 
a  solicitor  as  solicitor  for  and  on  behalf  of  the  plaintiff,  and  such  solicitor  happened 
to  be  the  general  solicitor  of  a  person  so  drcumstanced,  it  was  Held  that  ^e  was 
not  bound  by  the  consent,  which  did  not  pm^rt  to  be  sijgned  on  her  behaJfl 

Held,  that  the  deed  of  1832,  though  not  binding  on  K,,  might  be  read  as  evi- 
dence of  tha^  title  of  the  mottga^ees.  ' 

(a)  6  Ir.  Eq.  Rep.  299.  (ft)  U.  &  G.,  temp.  Sug.,  291. 
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Mr.  F.  Fitzgerald  and  Mr.  Tuthill,  for  Katherine  Blackwood, 
cited  Trafford  v.  Boehn  (a) ;  Fuller  y.  Knight  (b) ;  Montfard  v. 
Lord  Ciidogan  (c) ;  Blwhwood  v.  Burrowes  {d) ;  Docker  y.  So- 
mes (e). 

The  Master  of  the  Rocls. 

This  case  comes  before  the  Court  on  objections  to  the  report  of 
William  Brooke,  Esq.,  filed  the  16th  of  March  1854. 

An  order  was  made  in  these  causes,  bearing  date  the  3rd  of 
February  1853,  whereby  it  was  referred  to  the  Master  to  inquire 
and  report  who  were  the  seyeral  persons  interested  in  or  entitled 
to  the  sum  of  £6127.  10s.  9d.,  Groyemment  £3^  per  cent,  stock,  and 
£99*  Us.  6d.  cash  in  the  Bank  of  Ireland,  to  the  credit  of  these 
causes,  ^'  and  the  separate  credit  of  policy  of  Equitable  Insurance 
Company ; "  and  that  he  should  allocate  same  amongst  the  persons 
entitled  thereto. 

The  Master  has,  by  his  report,  allocated  to  the  Rey.  Richard 
Johnstone,  whose  claim  is  undisputed,  £967.  I6s.  8d.  of  said  Go- 
yernment  stock,  being  the  amount  of  premiums  paid  by  the  receiyer 
on  the  policy  of  insurance.  It  has  not  been  explained  how  the 
Rey.  Mr.  Johnstone  is  entitled  to  be  repaid  the  premiums  on  the 
policy  paid  by  the  receiyer ;  but  as  no  question  has  been  raised  to 
Mr.  Johnstone's  claim,  this  is  not  material.  The  Master,  howeyer, 
has  further  found  that  Miss  Katherine  Blackwood  is  entitled  to  the 
residue  of  the  said  stock,  amounting  to  £5159*  14s.  Id.;  and  it  is 
upon  that  finding  that  the  questions  arise. 

The  plaintiffs  haye  taken  objections  to  the  Master's  report,  on 
the  ground  of  the  rejection  of  eyidence  tendered  to  him  on  the 
part  of  the  plaintifis,  and  on  the  ground  that  the  said  balance  of 
£5159.  14s.  Id.,  except  a  certain  sum  of  £362.  10s.  9d.,  the  parti- 
culars of  which  are  mentioned  in  the  objections,  should  haye  been 
allocated  to  the  plaintiffs.  In  strictness,  perhaps,  the  Master  should 
haye  allowed  the  documents  to  be  read,  as  they  are  the  instruments 


(a)  3  Atk.  448. 
(c)  17  Vcs.  485. 


(e).2M.&K.655. 


(6)  6  Bear.  205. 
(rf)4Dr.  &W4r.  441. 
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under  which  the  plaintiff  deduce  their  alleged  title ;  but  what  the 
Master  probably  intended  was,  to  reject  the  instruments  and  the 
recitals  therein,  as  evidence  to  affect  Eatherine  Blackwood's  right. 
I  have  permitted  the  rejected  documents  to  be  read,  although  I  have 
not  thereby  decided  that  any  of  the  provisions  therein  contained 
affect  Miss  Blackwood. 

The  facts  of  the  ease  are  as  follow : — ^By  indenture,  bearing  date 
the  21  St  of  November  1801,  made  between  Patrick  Richard  Black- 
wood Brady  (whom  I  shall  hereafter  call  Mr.  Brady),  of  the  first 
part ;  Mary  Blackwood,  widow,  the  mother  of  said  Mr.  Brady,  of 
the  second  part ;  Samuel  Madden  and  Catherine  Madden  his  daugh- 
ter, of  the  third  part;  and  the  Rev.  Dudley  Charles  Ryder,  the 
grandfather  of  Catherine  Madden,  of  the  fourth  part ;  and  James 
Blackwood  and  Charles  Powell  Leslie,  of  the  fifth  part  (being  the 
marriage  articles  executed  on  the  marriage  of  Mr.  Brady  with  Miss 
Madden) :  after  reciting  that  the  said  Catherine  Madden  was  seised 
in  her  own  right  of  certain  lands  in  Leicestershire,  it  was  witnessed, 
that  as  soon  as  she  should  come  of  age,  she  should  convey  to  the 
said  trustees,  James  Blackwood  and  Charles  Powell  Leslie,  and  their 
heirs,  all  her  estate  and  interest  in  said  lands,  on  trust,  for  herself  for 
life,  and  after  her  death  to  Mr.  Brady  for  life,  if  he  should  survive 
her ;  and  firom  and  after  the  death  of  the  survivor,  in  trust  for  the 
younger  children  of  Uie  said  intended  marriage,  whether  sons  or 
daughters,  and  their  heirs,  equally  to  be  divided  between  them, 
if  more  than  one;  and  in  case  there  should  not  be  any  younger 
child  of  the  said  marriage  who  should  attajn  twenty-one,  then  the 
lands  were  to  revert  to  the  use  of  the  said  Catherine  Madden  and 
her  heirs,  for  ever.  The  deed  then  contained  a  power  of  sale  to 
the  trustees  to  sell  the  said  lands,  or  any  part  thereof,  with  the 
consent  of  Mr.  Brady  and  Catherine  Madden,  under  their  hands 
and  seals,  '*and  lay  out  the  money  to  arise  from  such  sale  or 
sales  in  the  purchase  of  lands  in  fee-simple  in  Ireland,  or  on 
Government  securities,  at  the  election  of  the  said  P.  R.  B.  Brady 
and  Catherine  Madden,  or  the  survivor,  and  which  purchased  lands 
or  money  to  be  so  lent  on  Government  securities  are  to  be  subject 
.to  the  same  trusts,  and  go. and  be  paid  to  such  person  and  persons 
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as  are  hereinbefore  mentioned  and  specified,  with  respect  to  the 
lands,  &C.,  in  Great  Britain,  in  case  the  same  had  not  been  sold ; 
and  such  securities,  if  taken,  to  be  deemed  and  considered  as  land, 
and  go  accordingly." 

The  marriage  between  Mr.  Brady  and  Miss  Madden  took  place 
immediately  on  the  execution  of  the  articles,  and  there  were  issue 
two  children,  viz.,  a  son,  Richard  Blackwood  Brady,  now  called 
Richard  Blackwood,  and  Katherine  Blackwood,  who  was  the  only 
younger  child,  and  entitled  therefore,  under  the  articles,  to  the 
Leicestershire  estates  after  the  death  of  her  father  and  mother; 
or  in  case  of  the  sale  of  any  part  thereof,  under  the  said  power 
of  sale,  to  the  purchase-money.  The  marriage  articles  were  carried 
into  effect  by  a  settlement  executed  on  the  20th  of  November  1804, 
in  which  settlement  there  were  the  same  trustees,  James  Black- 
wood and  Charles  Powell  Leslie. 

Previous  to  1813,  a  large  portion  of  the  Leicestershire  estates 
were  sold,  and  a  portion  of  the  purchase-money,  £6332,  was  thus 
disposed  of.  £3000  was  lent  in  July  1813  to  Mr.  Latouche,  of 
Harristown,  on  his  bond  and  warrant,  and  judgment  was  entered 
thereon,  in  Easter  Term  1817,  in  the  name  of  the  said  trustees. 
The  residue  of  the  £6332  was  lent  by  the  trustees  to  the  petitioner, 
Richard  Blackwood  Brady,  and  an  insurance  was  effected  on  his 
life,  on  the  10th  of  November  1813,  by  the  said  trustees,  with  the 
Equitable  Insurance  Company,  for  a  sum  of  £3000  British. 

On  the  16th  of  August  1814,  Mr.  Brady  executed  to  the  trustees 
a  bond  and  warrant  in  Rouble  the  amount  of  the  sum  lent ;  and  in 
Easter  Term  1820,  judgment  was  entered  on  the  warrant,  at  the 
suit  of  the  said  trustees,  against  Mr.  Brady.  It  will  be  observed 
that  the  whole  of  these  transactions,  in  relation  to  the  loan  of  the 
£6332,  was  a  breach  of  trust,  as  the  power  in  the  marriage  articles 
and  the  settlement  only  authorised  the  trustees  to  lay  out  the 
produce  of  the  sales  of  the  Leicestershire  estates  in  lands  or 
Government  securities. 

Mr.  C.  P.  Leslie,  one  of  the  trustees  in  the  articles  of  1801,  and 
in  the  settlement  of  1804,  died  in  1830,  leaving  his  co-trustee, 
Mr.  James  Blackwood,  him  surviving. 
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With  respect  to  the  sum  of  £3000  lent  to  Mr.  Latouche,  of  Har- 
ristown,  no  question  arises  on  that,  the  breach  of  trust  having  been 
released  by  the  deed  of  1839,  hereinafter  mentioned.  The  question 
which  arises  is  in  respect  of  the  sum  lent  to  Mr.  Brady  by  the  trus- 
tees, and  the  policy  of  insurance  effected  to  secure  the  said  sum  so 
lent.  The  amount  of  the  policy  for  £3000,  effected  on  the  life  of  Mr. 
Brady  with  the  Equitable  Insurance  Company,  has  been  lodged  iu 
Court,  and  the  amount  of  the  bonuses  on  said  policy  are  so  con- 
siderable, that  the  sum  in  Court  to  the  separate  credit  of  the  policy 
of  the  Equitable  Insurance  Company  is  £6127.  10s.  9d.,  Govern- 
ment stock. 

The  sum  allocated  to  the  Rev.  Mr.  Johnstone  is,  as  I  have 
already  stated,  in  respect  of  premiums  paid  by  the  receiver  on  the 
policy.  With  respect  to  the  balance  of  £6169*  14s.  Id.,  the  plaintiffs 
insist  that  the  entire  claim  of  Miss  Eatherine  Blackwood,  on  foot 
of  the  bond  of  her  father,  has  been  paid,  except  £76.  12s.  3d.; 
that  she  paid  premiums  on  the  policy  to  the  amount  of  £175. 
6s.  ;  and  that  those  two  sums,  with  interest,  are  all  that 
remain  due  to  her,  making  together  £362.  10s.  9d.,  calculated  in 
the  manner  stated  in  the  fourth  objection.  Miss  Katherine  Black- 
wood, by  her  Counsel,  insists  that  the  plaintiffs  have  no  claim  to  the 
bonuses — ^first,  because  Miss  Eatherine  Blackwood  was  at  liberty, 
if  she  thought  fit,  to  adopt  the  breach  of  trust  by  the  trustees,  and 
to  elect  to  take  the  several  securities  upon  which  the  trust  fund 
was  invested,  and  to  waive  her  rights  to  proceed  against  the 
trustees  for  the  breach  of  trust ;  secondly,  that  whatever  rights  her 
brother  Mr.  Richard  Blackwood  might  have  had,  if  he  had  made 
any  claim  before  the  Master,  the  plaintiffs  have  no  title  to  any  part 
of  the  fund  in  Court.  With  respect  to  the  first  ground  relied  on  by 
Counsel  for  Miss  Eatherine  Blackwood,  Lord  St.  Leonards  appears 
to  have  been  of  opinion,  when  the  case  was  before  him,  that  she 
would  be  entitled  to  the  bonuses.  In  the  case  of  Blackwood  v. 
Purrotoes  (a),  his  Lordship  said : — **  It  does  not  appear  that  the 
plaintiff*  (Eatherine  Blackwood),  called  in  the  report  in  that  case 
Eatherine  Brady,  has  any  great  reason  to  complain :  one  of  the 

(a)  4  Dr.  &  War.  476. 
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securities  is  represented  to  be  most  desirable — the  debtor  being  u 
gentleman  of  considerable  property,  and  the  other  is  secured  hj 
a  policy  of  insurance,  upon  which  several  bonuses  have  been 
declared,  exceeding  considerably  the  sum  intended  to  be  insured*. 
It  is  stated  that  the  Insurance  Company  would  at  present  give 
a  sum  of  £4000  for  the  policy,  and  if  the  plaintiff  chooses  to  keep 
the  policy  on  foot,  the  sum  she  will  receive  must  be  much  larger.** 

The  first  question  has  been  argued  by  Counsel  for  the  plaintiffs, 
and  for  Miss  Katherine  Blackwood,  at  considerable  length,  and  is  of 
much  importance ;  but  according  to  the  view  I  take  of  the  second 
question  raised,  it  is  unnecessary  that  I  should  offer  any  opinion  on 
the  first,  as  I  consider  that  whatever  difficulty  might  arise  if  the 
question  had  been  between  Miss  Katherine  Blackwood  and  her 
brother  Mr.  Richard  Blackwood,  the  plaintifis  have  entirely  failed 
to  show  that  they  have  any  title  to  the  fund  in  Court,  or  any 
part  thereof;  and  if  they  have  no  title,  it  is  quite  unnecessary 
that  I  should  offer  any  opinion  &€  to  the  question  which  might 
have  aiisen  between  Miss  K.  Blackwood  and  her  brother,  if  he 
had   taken  objections  to  the  report. 

It  is  now  necessary  that  I  should  state  the  facts  of  the  case 
which  the  plaintiffs  rely  on  as  establishing  their  claim  to  the 
greater  part  of  the  amount  of  the  policy. 

Previously  to  the  month  of  November  1832,  Mr.  Richard  Black- 
wood came  of  age ;  and  on  the  21st  of  November  1832,  a  deed  was 
executed  by  Mr.  Brady,  of  the  first  part^  Mr.  Richard  Blackwood, 
his  only  son,  of  the  second  part,  Geoi^e  Marshall  Knipe,  of  the 
third  part,  and  Thomas  Burrowes  of  the  fourth  part.  That  deed 
was  rejected  by  the  Master ;  and  the  recitals,  I  apprehend,  are  not 
evidence  against  Miss  Katherine  Blackwood,  but  the  deed,  as  part 
of  the  deduction  of  the  plaintiffs'  alleged  title,  is  evidence. 

That  deed  was  a  re*settlement  of  the  Brady  estates,  in  the  county 
of  Cavan,  which  had  been  settled  in  strict  settlement  by  the  arttdea 
of  1801  and  the  settlement  of  1804.  A  recovery  was  sufiered  by 
Mr.  Brady  and  his  son,  to  the  uses  of  the  deed  of  the  2 1st  of 
November  1832.  By  that  deed,  Mr.  Brady  and  his  son,  Mr. 
Richard  Blackwood,  conveyed  the  Cavan  estates  to  Mr.  Burrowes, 
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subject  to  certain  charges  therein  mentioned,  to  the  use  of  George 
Marshall  Enipe,  for  500  years,  and  subject  to  said  term,  on  trust, 
that  Mr.  Burrbwes  should,  out  of  the  rents  and  profits,  keep  down 
the  interest  of  a  sum  of  £16,000  hereinafter  mentioned,  which  was 
to  be  raised  by  mortgage  of  said  trust  term  of  500  years,  and  to 
pay  the  premiums  on  certain  policies  of  insurance,  and  to  pay 
an  annuity  of  £200  a-year  to  Richard  Blackwood ;  and  subject 
to  the  said  term  of  500  years,  and  to  said  charges,  to  the  use  of 
Mr*  Brady  for  life,  remainder  to  the  said  Mr.  Richard  Blackwood 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainder  to  Mr.  Brady  in  fee.  The  deed  then  recites  the  several 
incumbrances  afiecting  the  lands,  and  particularly  certain  annuities 
on  the  life  of  Mr.  Brady,  which  were  redeemable,  and  that  the  sum 
necessary  to  be  borrowed  to  redeem  the  annuities  and  to  pay 
off  the  charges  therein  recited  amounted  to  £16,000;  and  then 
the  deed  contains  the  following  recital: — '*And  whereas  Charles 
Powell  Leslie  and  James  Blackwood,  the  trustees  named  in  th# 
settlement  of  the  20th  of  November  1804,  heretofore  efiected  an 
insurance  on  the  life  of  P.  R.  B.  Brady,  with  the  Equitable 
Insurance  Company  of  London,  to  secure  a  sum  of  £3000,  late 
currency;  and  whereas  the  said  trustees  efiected  said  Insurance 
for  the  sum  of  £3000^  British  currency,  and  the  said  P.  R.  B.  Brady 
will  be  entitled  to  the  difference  between  English  and  Irish 
currency  on  said  sum  of  £3000,  imd  also  to  any  dividends,  bonuses 
or  increase  heretofore  accrued,  or  that  may  hereafter  accrue  or 
become  due  for  or  in  respect  of  said  policy;  and  whereas  the 
several  bonuses  and  increase  on  said  policy,  beyond  the  said  sum 
of  £3000,  late  Irish  currency,  including  the  difference  between 
English  and  Irish  currency  on  the  sum  insured,  amount  to  the 
sum  of  £2500,  British  currency."  And  after  reciting  a  further 
policy  for  £3000  effected  by  Mr.  Brady  on  his  life  with  said 
Company,  and  that  for  the  purpose  of  redeeming  and  paying 
off  charges,  Mr.  Brady  and  Mr.  Blackwood  had  agreed  **  to 
borrow,  on  mortgage  of  the  said  several  lands  and  premises,  a  sum 
of  £16,000,  British  currency,  at  an  interest  of  £5  per  cent,  per 
annum,  and  therewith  to  pay  off  and  discharge  the  said  several 
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principal  snms  hereinbefore  mentioned;  and  wheroM  in  order  that 
the  said  Richard  Blackwood,  or  the  said  estates  to  which  he   ^will 
be  entitled  on  his  father's  decease,  shall  not,  bj  his  joining   thi^ 
said  P.  R.  B.  Brady,  his  father,  in  securing  on  the  said  Land# 
and  premises  the  said  sum  of  £16,000,  and  interest  thereon,  sustain 
anj  loss,  the  said  P.  R.  B.  Bradj  hath  agreed  to  assign  and  make 
over  to  the  said  George  Marshall  Knipe,  his  execvtors,  &c^  the 
said  policy  of  insurance  for  securing  £3000,  so  elTected  by  him 
on  his  life,  with  the  aforesaid  Equitable  Insurance  Company,  and 
all  his  estate,  right,  title  and  interest  therein  or  thereout,  and  also 
to  assign  and  make  over  to  him  (George  M.  Knipe)  the  said  som 
of  £2500,  to  which  he  is  now  entitled  by  the  difference  of  currency, 
as  aforesaid,  and  all  bonuses  and  increase  on  said  policy  so  effected 
by  the  said  Charles  Powell  Leslie  and  James  Blackwood,  as  afore- 
said, with  said  Company,  and  all  sums  of  money,  dividends  and 
increase  which  may  arise  or  grow  due  to  him  by  virtue  of  said 
policies  of  insurance  with  said  Company."    And  afler  such  recitals, 
and  some  other  recitals,  the  said  P.  R.  B.  Brady  assigned  said 
policies  and  bonuses,  <Sec.,  to  George  Marshall  Knipe,  upon  trust, 
that  he  should,  after  the  death  of  the  said  Mr.  Brady,  call  in 
and  receive  the  amount  of  such  policies,  bonuses,  &c.,  on  trust) 
to  apply  the  same,  subject  to  the  expenses  therein  mentioned,  in 
payment  or  part  payment  of  the  said  sum  of  £16,000,  intended 
to  be  borrowed  and  taken  up  at  interest. 

The  trusts  of  the  term  of  500  years  are  then  declared  (amongst 
other  matters)  to  be  on  trust,  the  better  to  secure  the  said  sum 
of  £16,000,  so  intended  to  be  borrowed  and  secured  by  mortgage  • 
as  aforesaid. 

On  the  20th  of  December  1834,  the  said  sum  of  £16,000  was 
raised  by  a  mortgage  of  the  said  Cavan  estates,  to  Mr.  Nicholson, 
of  Balrath;  but  the  mortgage  is  simply  a  mortgage  of  the  said 
lands,  and  there  is  no  recital  in  the  mortgage  deed  referring  to 
the  indemnity  clause  in  the  deed  of  the  20th  of  November  1832, 
or  to  the  policy  of  insuranceor  bonuses ;  and  the  policy  of  insurance 
or  bonuses  were  not  assigned,  and  were  not  part  of  the  security 
on  which   the  £16,000  was  advanced. 
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The  mortgage  of  1834  was  assigned  to  the  plaintiffs  on  the  2nd 
of  August  1839  ;  and  the  plaintiift  now  contend,  although  the 
mortgage  under  which  they  claim  contains  no  reference,  directly 
or  indirectly,  to  the  indemnity  clause  in  the  deed  of  the  20th  of 
November  1832,  or  to  the  policy,  or  to  the  bonuses,  that,  aa  it 
is  probable  that  the  lands  mortgaged  to  them,  when  sold,  will 
not  produce  sufficient  to  pay  off  their  mortgage^  they  are  entitled 
to  the  benefit  of  the  indemnity  clause,  containtd  in  the  deed  of 
Novemb^  1832,  although  Mr.  Nicholson  lent  his  money  solely  on 
the  security  of  the  lands,  and  not  on  the  security  of  the  policies, 
which  were  not  assigned  or '  referred  to  by  the  deed  of  mortgage, 
of  the  20th  of  December  1834.  This  is  quite  a  novel  dootrine, 
that  a  third  person,  who  is  a  stranger  to  a  deed,  may  enforce  the 
performance  of  a  contract  of  indemnity  between  the  parties  to  the 
deed,  not  in  any  manner  intended  for  the  benefit  of  such  third 
person.  Such  a  doctrine  is  contrary  both  to  principle  and 
authority  (a). 

The  next  deed  of  importance  is  a  deed  of  the  15th  of  July  1839« 
executed  between  James  Blackwood,  the  surviving  trustee  of  the 
articles  of  1801,  and  the  settlement  of  1804,  of  the  first  part; 
Patrick  Richard  Blackwood  Brady  and  Katherine  Blackwood  Brady, 
otherwise  Madden,  his  wife,  of  the  second  part ;  Katherine  Black- 
wood of  the  third  part,  and  the  Rev.  Silver  Oliver,  of  the  fourth 
part.  That  deed  recites  the  marriage  articles  of  1801,  also  the 
settlement  of  1804,  and  recites  that  Miss  Katherine  Blackwood,  the 
only  younger  child  of  the  marriage,  was,  amongst  other  things,  entitled 
to  the  properties  situate  in  Leicestershire,  or  to  the  produce  arising 
from  the  sales  thereof,  subject  to  the  life  estates  of  her  father  and 
mother  in  the  same,  and  recites  that  the  said  James  Blackwood  and 
Charles  Powell  Leslie  (deceased),  the  trustees  in  said  articles  and 
settlements,  had  lent  and  advanced,  out  of  the  money  arising  from 
the  s^es  of  said  estates  in  the  county  of  Leicester,  the  sum  of 
£3332,  late  Lrish  currency,  to  the  said  Patrick  Richard  Blackwood 
Brady,  on  *^  the  security  of  a  bond  of  the  said  P.  R.  B.  Brady,  with 
warrant  of  attorney  for  confessing  judgment  thereon,  and  of  a 

(a)  See  Coljear  o.  Countess  of  Malgrave  (2  Keen,  81). 
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certain  policy  or  instrument  of  insurance,  bearing  date  the    lOth 
of  November  1813,  effected  by  them  on  the  life  of  the  said  P.  R.  B. 
Brady,  with  the  Equitable  Insurance  Company;**  and  after  reciting 
the  loan  to  Mr.  Latouche  of  Harristown,  and  that  Charles  P.  Lreslie, 
^the  co-trustee  of  James   Blackwood,   was  dead,   and   that     Miss 
Katherine  Blackwood  attained  her  age  in  1827,  and  reciting   that 
the  trust  fund  lent  to  Mr.  Latouche  of  Harristown,  and  to   Mr. 
P.  R.  B.  Brady,  should  in  strictness  have  been  invested  in  land 
or  Government  securities,  and  reciting  that  in  order  to  pnt  an  end 
to  expense  and  litigation  respecting  the  said  sum  so  due  to  James 
Blackwood,  and  to  divest  him  of  all  liability  from  any  loss  which 
might  result  from  his  or  his  co-trustees'  dealings  with  the  trust 
funds,  and  reciting  that  he  had  agreed,  for  the  considerations  in  the 
deed  mentioned,  and  amongst  others,  that  Mrs.  Brady  and  Miss  K. 
Blackwood  would  release  him  from  all  responsibility,  by  reason  of 
his  having  dealt  as  aforesaid  with  said  trust  funds;  *'and  in  order 
to   induce   the   said   Katherine  Blackwood  Brady  and  Katherine 
Blackwood  to  relieve  the  said  James  Blackwood  from  such  liability, 
and  to  adopt  and  accept  the  aforesaid  judgments  (t. «.,  the  judgmenta 
against  Mr.  Latouche  of  Harristown,  and  Mr.  P.  R.  B.  Brady), 
obtained  by  the  said  James  Blackwood  and  Charles  Powell  Leslie, 
as  proper  and  satisfactory  investments  of  the  trust  moneys  lent  to 
those  persons  respectively ;  the  said  R.  P.  B.  Brady  hath  proposed 
and  agreed  to  assign  to  the  said  Silver  Oliver**  his  life  interest 
in  a  certain  security  therein   mentioned;  and  after  some  further 
recitals,  the  said  James  Blackwood  assigned  all  that  and  those 
the  said  policy  of  insurance  and  said  Judgments  to  Silver  Oliver,  to 
hold  and  take  the  said  judgments  and  policy  of  insurance,  and  all 
moneys  due  thereon,  and  every  part  and  portion  of  same  respectively, 
unto  the   said   Silver   Oliver,   his   executors,    administrators   and 
assigns,  as  and  for  his  and  their  own  proper  moneys,  goods  and 
chattels  for  ever.     And  by  a  further  passage  in  said  deed,  it  is 
witnessed  that  said  policy  has  been  assigned  for  the  uses  and 
purposes  stated  in  said  indenture,  concerning  the  English  properties 
of  the  said  Mrs.  Brady,  or  as  near  thereto  as  circomstanoes  will 
admit,  &c. ;  in  other  words,  for  Miss  Katherine  Blackwood,  after  the 
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death  of  her  father  and  mother.  And  the  deed  further  witnessed, 
that  in  consideration  of  the  transfer  and  assignment  thereby  made 
bj  the  said  James  Blackwood,  and  the  other  considerations  therein 
mentioned,  Mr.  and  Mrs.  Brady  and  their  said  daughter  Miss 
Katherine  Blackwood  accepted  and  adopted  the  said  two  judgments 
as  proper  and  satisfactory  investments  of  said  trust  funds ;  and  then 
follows  a  release  to  Mr.  James  Blackwood. 

That  deed  not  having  been  executed  by  Silver  Oliver,  a  further 
deed  was  indorsed  thereon,  dated  the  20th  of  September  1843,  by 
which  Richard  Blackwood  was  appointed  trustee  of  the  deed  of 
1839,  in  place  of  Silver  Oliver,  and  Richard  Blackwood  executed 
that  deed,  and  accepted  the  trusts;  and  thus  Mr.  Brady  and  his 
son  Richard  Blackwood  expressly  assented  to  James  Blackwood, 
in  whom  the  policy  was  vested,  assigning  same  for  the  absolute  and 
exclusive  benefit  of  Katherine  Blackwood ;  and  unless  the  plaintiffs 
had  some  rights  under  the  deed  of  1832,  which  I  am  clearly  of 
opinion  they  had  not,  their  rights  under  the  mortgage  deed  of  1834 
being  only  to  the  lands,  it  was,  of  course,  impossible  for  the  father  or 
the  son  to  execute  any  instrument  subsequent  to  the  26th  of 
September  1843,  depriving  Miss  Katherine  Blackwood  of  her  rights 
under  the  deed  of  1839»  and  the  indorsement  of  1843,  without  her 
express  consent. 

In  the  year  1840  (16th  July),  the  bill  was  filed  to  foreclose 
the  mortgage.  Miss  Katherine  Blackwood  was  no  party  to  the  suit. 
On  the  2nd  of  May  1842,  there  was  a  decree  to  account.  On  the 
24th  of  February  1843,  a  receiver  was  appointed ;  and  I  may  here 
observe  that  there  is  no  evidence  by  whom  the  premiums  of  the  policy 
were  paid  up  to  1841,  although  it  is  probable  they  were  paid  o£f  by 
Mr.  Brady.  From  1841  to  1843,  the  premiums  were  paid  by  Miss 
Katherine  Blackwood;  from  1844,  they  were  paid  by  the  receiver, 
under  the  consent  order  hereinafter  mentioned.  The  Master  made 
his  report  in  November  1843,  and  in  the  following  December  a  sale 
of  the  mortgaged  lands  was  made. 

On  the  20th  of  February  1844,  a  supplemental  bill  was  filed, 
to  bind  certain  persons,  not  parties  to  the  original  bill,  and  £^therine 
Blackwood  was  made  a  notice  party  to  the  supplemental  suit.    On 
VOL.  3.  57 
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the  3rd  of  July  1844,  there  was  a  decree  in  the  supplemental  suit. 
It  will  be  kept  in  mind  that  Miss  Katherine  Brady,  being  only  a 
notice  party,  was  in  no  way  bound  by  the  proceedings  in  the  cause, 
eo  far  as  she  liad  any  rights  to  the  policy  of  insurance,  or  the 
bonuses  accrued  thereon.  A  person  made  a  notipe  party,  ^vrho  is 
not  properly  a  mere  notice  party,  is  in  no  way  affected  by  the  pro- 
ceedings: Boreham  y.  Bagnal{a), 

If  the  plaintiffs  intended  to  bind  Miss  Katherine  Blackwood  by 
the  proceedings  in  the  cause,  or  to  make  a  case  that  although  the 
policy  was  not  mortgaged  to  Mr.  Nicholson,  they  had  a  right,  as 
his  assignees,  to  the  benefit  of  the  indemnity  clause,  contained  in 
the  deed  of  November  1832,  they  should  have  made  that  case  by 
their  original  or  supplemental  bill,  and  made  Miss  Katherine  Black- 
wood an  answering  party ;  but  it  is  idle  to  say,  there  being  nothing 
put  in  issue,  in  either  the  original  or  supplemental  bills,  to  afifect 
her  rights,  and  nothing,  in  the  decree  in  the  original  or  supplemen- 
tal suit  relating  to  the  policy  of  insurance — that  she,  as  a  notice 
party,  is  to  be  affected  by  every  irregular  proceeding  or  consent 
entered  into  in  the  cause.    On  the  2l8t  of  November  1844,  a  con- 
sent was  entered   into  in  the  cause,  which  was  made  a  rule  of 
Court,  and  which  was  signed  by  Frederick  Jackson,  as  solicited 
for  the  plaintiffs ;  and  it  is  suggested,  on  the  part  of  the  plaintiffs, 
that  it  is  binding  on  her,  because  Mr.  Jackson  was,  as  it  is  alleged, 
her  solicitor  in  1841,  1842  and  1843.    But  whether  he  was  or  was 
not  her  general  solicitor  in  those  years,  he  was  not  her  solicitor  in 
the  cause,  she  being  no  party  in  the  cause;  and  he  did    not 
purport  to  sign  the  consent  on  her  part,  which,  upon  the  facts 
of  this  case,   it  would  have    been   highly  improper  for  him   to 
have  done :  and  I  am  clearly  of  opinion,   that  the  consent  was 
in  no  way  binding  on  her. 

That  consent,  after  providing  that  the  receiver  should  pay  the 
premiums  on  the  policy  of  insurance  in  question,  and  stating 
that  a  bonus  had  b^n  declared  thereqn,  proceeds  thus : — ^'  Which 
bonus  hath  been,  by  an  indenture  dated  the  21st  of  November 
1882,  assigned  for  the  benefit  of  the  persons  in   remainder  to 

(«)  4  am,  6N. 
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estates  over  which  sach  receiver  hath  been  appointed  after  the        1854. 

BoUs. 
death  of  said  R.  P.  B.  Brady,  sach  payment   by  such  receiver 

to  be  without  prejudice  to  the  liability  of  the  person  entitled  to 
the  said  insurance  being  subject  to  the  same;  and  it  is  further 
consented  and  agreed,  that  it  be  referred  to  J.  S.  Townsend,  Esq.,  Judgment, 
the  Master  in  this  cause,  to  inquire  and  report  whether  or  not 
such  bonus  is  well  and  duly  assigned  for  the  purposes  afore- 
said, or  whether  any,  and  if  so  what,  further  assignment  is  ne- 
cessary so  to  vest  the  same ;  and  thereupon,  that  the  receiver 
do,  without  further  order,  procure  the  execution  of  such  deed 
(if  any)  as  the  Master  shall  approve  of  for  that  purpose,  and 
take  credit  for  the  expenses  thereof^  and  of  such  reference,  on 
passing  his  account.** 

The  plaintiffs  allege,  that  under  that  consent  order  a  deed 
was  approved  of  by  the  Master,  bearing  date  the  5th  of  July 
1845,  which,  however,  does  not  appear  to  'be  initialled  by  Mas- 
ter Townsend,  and  which  was  not  in  his  office;  and  considering 
the  circumstances  connected  with  Master  Townsend's  office,  in 
the  year  1845,  the  Court  can  scarcely  be  called  on  to  presume 
any  thing.  The  deed  was  amongst  the  papers  of  the  plaintiffs' 
late  solicitor,  Mr.  Frederick  Jackson,  who,  I  understand,  is  dead, 
and  the  deed  is  now  lodged  in  Master  Brooke's  office. 

The  plaintiffs,  however,  rely  on  a  ruling  in  Master  Towns- 
end's  book,  dated  the  18th  of  June  1845,  in  these  words: — 
*'  Summons  to  settle  draft  deed — ^receiver — ^no  objection  by  .either 
party  to  the  deed. — Approved."  Master  Brooke,  I  believe,  rejected 
this  entry;  but  even  if  it  be  evidence  that  some  draft  was  ap- 
proved of,  it  is  doubtful  whether  the  deed,  which  was  not  found 
in  the  Master's  office,  and  no  draft  of  it  produced,  could  be 
used  even  against  a  party  in  the  cause;  but  it  is  dear,  in  my 
opinion,  that  it  is  no  evidence  against  Miss  Katherine  Black- 
wood, she  being  no  party  tp  the  suit,  unless  she  is  in  some 
way  identified  with  the  deed. 

It  appears,  on  reference  to  the  deed,  which  bears  date  the 
5th  of  July  1845,  that  it  was  executed  by  Mr.  Richard  Black- 
wood, of   the  first    part,    Mr.   Brady,  of  the  second  part,  and 
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George  Marshall  Enipe,  of  the  third  part.  It  contains  the  fd- 
lowing  recital : — "  And  whereas,  by  a  declaration,  in  writing, 
bearing  equal  date  herewith,  said  Catherine  Blackwood  Bradj 
and  Eatherine  Blackwood  declared  that  the  said  policy  and  bonus 
is  vested  in  said  Richard  Blackwood,  in  respect  of  their  rights, 
and  solely  to  receive  the  sum  of  £3332,  Irish  currency,  so  due 
on  foot  of  the  bond  of  the  said  R.  P.  B.  Brady.**  That  recital 
is,  of  course,  not  evidence  against  Miss  £[atherine  Blackwood ;  and 
the  plaintiffs,  having  examined  her  on  personal  interrogatories,  I 
understand  she  has  entirely  denied  that  she  ever  signed  any  such 
declaration.  I  apprehend,  therefore,  that  the  deed  of  the  5th  of 
July  1845,  to  which  she  was  no  party — executed  in  a  suit  in 
which  she  was  no  party,  and  so  far  as  the  evidence  goes,  with- 
out her  privity  or  concurrence, '  in  no  way  affects  her.  But  I 
shall  now  assume,  for  the  sake  of  argument,  that  the  recital  which 
I  have  read  is  true,  and  that  she  did  assent  to  the  deed  of  1845. 
The  question  would  th^n  arise,  what  is  the  effect  of  that  deed? 

It  recites  the  documents  I  have  stated,  and  contains  the  recital 
I  have  just  adverted  to;  and  the  deed  then  proceeds  thus: — 
**  Now,  these  presents  witness,  that  in  pursuance  and  in  obedience 
to  said  order  (t.  e^  the  order  on  consent),  and  for  the  purpose 
of  canying  the  said  deed  of  the  2l6t  of  November  1832  into 
effect,  in  respect  of  the  sum  secured  by  said  bonus,  over  which 
said  P.  R.  B.  Brady  hath  control,  and  for  and  in  consider- 
ation of  the  sum  of  five  shillings,  &c^  he  (the  said  Richard 
Blackwood),  by  and  with  the  consent  and  approbation,  and  by 
the  direction  and  appointment  of  the  said  P.  R.  B.  Brady,  testi- 
fied by  his  being  a  party  to  and  executing  these  presents,  doth 
grant,  bargain,  sell,  assign  and  make  over  unto  the  said  Greorge 
M.  Enipe,  his  executors,  administrators  and  assigns,  all  that  the 
said  hereinbefore  mentioned  sum  of  £4000,  or  thereabouts,  to  which 
the  said  P.  R.  B.  Brady  is  entitled,  being  the  difference  oT  cur^ 
rency,  dividends  and  increase  on  the  said  policy  of  insurance, 
effected  by  the  said  Charles  P.  Leslie  and  James  Blackwood, 
as  such  trustees  as  aforesaid,  and  also  all  further  and  other  divi- 
dends and  increase  which  shall  or  may  hereafter  occur  or  become 
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payable,  for  or  in  respect  of  the  same ;  and  all  the  estate,  right, 
title  or  interest,  either  at  law  or  in  equity,  of  him  (the  said 
Richard  Blackwood),  as  such  trustee  as  aforesaid  (t.  e^  as  trustee 
in  the  deed  of  1839i  by  virtue  of  the  indorsement  thereon),  or  of 
him  (the  said  R.  P.  B.  Brady),  his  executors,  administrators  or 
assigns  therein,  subject  to  the  full  payment  and  satisfaction  of 
said  sum  of  £3332,  Irish  currency,  so  due  on  foot  of  the  said 
bonus  of  the  said  P.  R.  B.  Brady  as  aforesaid;  to  have  and  to 
hold  unto  the  said  George  M.  Knipe,  his  executors,  adminis- 
trators or  assigns,  subject  as  aforesaid,  as  her  and  their  proper 
money,  goods  and  chattels,  for  ever,  upon  such  trusts,  never- 
theless, and  for  such  intents  and  purposes,  and  under  and  sub- 
ject to  such  powers,  limitations  and  agreements  as  are  mentioned, 
expressed  and  declared,  of  and  concerning  the  same,  in  and  by 
the  said  indenture  of  the  21st  day  of  November  1832 — that  is  to 
say,  that  he  (the  said  George  M.  Enipe),  his  executors,  adminis- 
trators and  assigns,  from  and  after  the  decease  of  the  said  P.  R.  B. 
Brady,  shall  and  do  call  in  and  receive  from  the  said  Equi- 
table Insurance  Company  the  said  sum,  and  all  other  sum  and 
sums  of  money  to  which  the  said  P.  R.  B.  Brady  shall  be  enti- 
tled to  at  the  time  of  his  death,  on  foot  of  said  policy  of  insur- 
ance; and  all  further  increase  which  shall  or  may  be  due  or 
payable  in  respect  of  the  same,  beyond  or  exceeding  the  sum  of 
£3332,  late  Irish  currency,  originally  lent  by  the  said  trustees 
to  the  said  R.  P.  B.  Brady ;  and  which  amount  on  foot  of  said 
policy  of  insurance  the  said  P.  R.  B.  Brady  doth  hereby  direct 
the  said  R.  Blackwood,  his  executors,  administrators  and  assigns, 
to  pay  and  hand  over  to  the  said  George  Marshall  Enipe,  his 
executors,  administrators  or  assigns,  for  the  uses  and  purposes 
mentioned  in  said  deed  of  the  21st  of  November  1832,  and  to 
and  for  no  other  purpose  whatsoever." 

Now  I  confess  I  do  not  understand  what  right  the  plaintifis  could 
acquire  under  the  deed  of  1845,  supposing  Miss  Eatherine  Black- 
wood did  execute  the  memorandum  of  equal  date,  recited  therein. 
It  might,  no  doubt,  as  between  her  and  her  brother,  if  she  was 
bound  thereby,  have  deprived  her  of  the  right  to  claim  the  bonuses 
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which  she  has  acquired  (at  all  events)  under  the  deed  of  1839}  the 
object  of  the  deed  of  1845  appearing  to  have  been  to  amend  the  deed 
of  18399  <^d  to  restore,  with  her  assent,  the  provisions  of  the  deed  of 
1832.  But  if  the  plaintiffs,  under  the  mortgage  of  1834,  had  n<y 
security  except  on  the  lands  mortgaged,  and  had  no  right  to  the 
benefit  of  the  indemnity  clause  in  the  deed  of  1832,  they  acquired 
no  rights  under  the  deed  of  1845,  the  assignment  under  that  deed^ 
as  to  the  bonuses,  being  expressly  on  the  trusts  of  the  deed  of  1832. 
The  plaintiffs  have  no  claim  whatever  under  the  deed  of  1845  (even 
assuming  that  Miss  Eatherine  Blackwood  was  bound  by  its  pro- 
visions), unless,  under  the  deed  of  1832  and  the  mortgage  of  1834, 
they  had  a  right  to  the  bonuses.  I  cannot  understand  upon  what 
ground  they  can  claim  that  property  not  included  in  the  mortgage 
assigned  to  them  should  be  applied  to  pay  off  the  mortgage.  The 
plaintiffs  have  not  made  a  case,  nor  have  their  Counsel  argued  that 
the  bonuses  formed  part  of  the  personal  assets  of  Mr.  P.  R.  B. 
Brady,  and  that  there  was  a  covenant  by  him  in  the  mortgage.  But 
I  apprehend  that  the  bonuses  could  not,  under  any  view  of  the  case, 
form  part  of  his  personal  assets.  This  suit  is  not  framed  to  ad- 
minister his  assets. 

On  the  whole,  I  am  of  opinion  that  the  plaintiffs  have  no  claim 
under  the  mortgage  to  Nicholson,  of  which  they  are  the  assignees, 
to  the  bonuses  accrued  on  the  policy,  and  that  the  decision  of  the. 
Master  was  right  on  the  main  question. 

I  shall,  on  the  objection  as  to  the  rejection  of  the  documents,  make 
a  special  order,  as  the  documents  were  perhaps  evidence  for  the 
purpose  of  the  deduction  of  the  title  of  the  mortgagees,  although  the 
recitals  or  provisions  therein  did  not  bind  Miss  E.  Blackwood.  If 
the  question  had  arisen  between  Miss  Eatherine  Blackwood  and  her 
brother,  I  should  probably  have  directed  an  issue  as  to  whether  she 
executed  the  document  recited  in  the  deed  of  1845.  He  however 
has  taken  no  objection  to  the  report,  and  is  bound  thereby. 

If  the  plaintiffs  have  no  title,  it  is  not  necessary  that  I  should 
offer  any  opinion  on  the  question  argued,  as  to  whether  Miss 
Eatherine  Blackwood,  as  against  her  brother,  would  have  been 
entitled  to  the  bonuses.    If  the  recital  in  the  deed  of  1845,  as  to  the 
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declaration  in  writing,  alleged  to  have  been  signed  by  her,  was  true, 
she  would  of  course,  as  against  her  brother  Richard  Blackwood, 
have  no  title  to  the  bonuses.  If,  on  the  other  kand,  that  recital  is 
untrue,  which  she  swears  it  is,  her  brother  (who  by  the  deed 
indorsed  on  the  deed  of  1839  became  the  trustee  in  the  latter  deed) 
could  not,  in  direct  opposition  to  the  terms  of  that  deed,  claim  the 
bonuses. 

All  difficulty,  however,  as  to  Richard  Blackwood,  is  got  rid  of, 
as  he  did  not  file  objections  to  the  report 

I  shall  overrule  all  the  objections  except  the  last,  with  costs,  and 
I  shall  make  a  special  order  as  to  that  which  involves  only  a  matter 
'lof  form. 
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Matfd. 


Bt  indenture  of  lease,  of  the  2nd  of  March  1816,  the  then  Earl  of  An  injuiiction 

a^^nst  fellinflr 
Mountcashell,  being  seised  in  fee  of  the  lands  of  Ciaggan,  demised  timber  hayinz 

them  ta  the  late  Lord  O'Neill  for  lives.  Lord  O'Neill  shortly  after-  against  the  re- 
wards planted  a  number  of  trees,  which  were  registered  by  him  a^motion  to 
pursuant  to  the  23  &  24  G.  3,  c.  89  (Tr.J  It  was  aUeged  by  the  oSJSt'dii^ 
petitioner  that  the  registration  of  the  trees  was  informal,  the  requi-  ^  ^^^\  ^ 

sitions  of-  the  statute  not  having  been  complied  with.     The  lease  ^^   ^^on 

hayinff    been 

being  still  subsisting,  a  petition  was  presented  in  the  Incumbered  brought,    and 

the     respond- 

Estates  Court  for  the  sale  of  Lord  Mountcashell's  estates,  and  ent    having 

obtuned 

among  them,  of  bis  reversion  in  the  lands  of    Ciaggan.    The  judgment  in 

reversion  and  the  timber  growing  on  the  lands  w^e  set  up  for  chamber,  ^^ 

sale  by  the  Commissioners,  and  Mr.  CHara  became  the  purchaser  solved    the 

of  them.    Lord  O'Neill  claimed  the  timber,  as  duly  registered  by  ^i^^Suiid. 

him,  and  proceeded  to  fell  it.    The  Commissioners  impounded  the  ^  ^®  f^' 

writ  of  error 
,  to  the  House  of  Lords ;  it  not  appearing  that  ineparable  mischief  would  be  done 
to  the  petitkmer  bj  diMolviiig  the  mjimetkm. 
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entire  of  the  purchase-money,  and  the  petition  was  filed  for  an 
injunction  to  restrain  the  respondent,  his  servants,  workmen  and 
labourers  from  cutting  down  or  felling,  or  causing  to  be  cut  down 
or  felled,  any  plantation,  timber,  or  timber  trees,  upon  the  lands  of 
Claggan,  in  the  county  of  Antrim,  in  the  petition  in  this  matter 
mentioned,  or  any  part  thereof,  and  from  removing  any  timber 
or  timber  trees  already  cut  on  said  lands. 

On  the  10th  of  March  1851,  an  order  was  made,  granting  the 
injunction,  until  the  respondent  should  have  filed  his  answering 
affidavit  to  the  petition  in  this  matter,  and  further  order. 

An  answering  affidavit  having  been  filed,  the  respondent  moved 
(May  17th,  1851),  that  the  injunction  which  issued  in  this  matter, 
pursuant  to  the  order  of  the  10th  of  March  1851,  should  be  dis- 
solved; and  an  order  was  made  that  the  motion  should  stand  over, 
with  liberty  to  the  petitioners,  or  either  of  them,  to  bring  such 
action  at  law  as  they  or  he  might  be  advised,  and  that  either 
party  should  be  at  liberty  to  apply. 

The  action  was  brought  in  pursuance  of  the  liberty  given  by 
the  order  of  the  17th  of  May  1851 ;  and  judgment  having  been 
obtained  in  the  Court  of  Queen's  Bench  by  the  said  respondent 
Lord  O'Neill,  a  writ  of  error  was  brought  to  the  Court  of  Exche- 
quer Chamber  (a),  in  the  name  of  Lord  Moantcashell,  and  the 
judgment  of  the  Court  of  Queen's  Bench  in  favour  of  Lord  O'Neill 
having  been  affirmed,  a  motion  was  now  made  on  the  part  of  Lord 
O'Neill  to  dissolve  the  injunction. 


Mr.  Hughes  and  Mr.  .Toy,  for  the  respondent. 

Mr.  Deasy  and  Mr.  Latoson^  for  the  petitioner. 

Argument.  Counsel  for  Mr.  O'Hara  contended  that,  as  it  was  his  intention 

to  bring  a  writ  of  error  to  the  House  of  Lords,  from  the  decision 
of  the  Court  of  Exchequer  Chamber,  in  the  name  of  Lord  Mount- 
cashell,  the  injunction  should  be  continued  until  the  decision  of  the 
House  of  Lords  should  have  been  obtained.  Counsel  for  Lord  O'Neill 
insisted  that  the  Court  should  act  on  the  decision  of  the  Court  of 
(a)  2  Ir.,Com.  Law  Bep.  436. 
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Exchequer  Chamber  in  his  Lordship's  favour,  and  dissolve  the 
injunction:  2  Dan,  Ch.  Prac^  pp.  1337,  1340,  and  the  cases  there 
cited  were  relied  on. 

The  Master  of  the  Rolls* 

Before  I  proceed  to  consider  the  legal  questions  which  arise  in 
the  case,  I  must  observe  that  Lord  O'Neill  has,  in  my  opinion, 
much  reason  to  complain  as  to  the  course  which  has  been  adopted. 

Lord  O'Neill  is  tenant  to  Lord  Mountcashell,  of  certain  lands  un- 
der a  lease,  which  I  believe  wiU  determine  on  Lord  O'Neill's  death. 
A  large  quantity  of  timber  was  planted  on  those  lands  by  Lord  O'Neill 
many  years  aga  The  Commissioners  for  the  Sale  of  Incumbered 
Estates  set  up  for  sale  the  estate  in  reversion  of  Lord  Mountcashell, 
and  also  set  up  for  sale  the  timber  growing  on  the  lands.  The  Com«> 
missioners  either  inquired  into  the  title  to  the  timber  which  they 
thus  set  up  for  sale,  or  they  did  not.  If  they  did  make  any 
inquiry,  they  must  have  ascertained  that  Lord  O'Neill  had  in  fact 
registered  the  trees  planted  by  him;  and  it  can  scarcely  be  con- 
tended that  the  Commissioners  are  to  endeavour  to  discover  objec^ 
tions  to  the  registration  of  trees,  of  the  technical  character  raised 
in  this  case,  and  that,  if  any  technical  objection  can  be  discovered, 
they  are  to  sell  the  timber.  If  the  Commissioners  made  no  inquiry 
on  the  subject,  Lord  O'Neill  has  equal  ground  to  complain. 

Mr.  CHara  having  bid  for  the  premises  and  timber,  the  objec- 
tion is  raised  that  there  has  been  a  non-compliance  by  Lord  O'Neill 
with  the  provisions  of  the  statute  23  &  24  G.  3,  c.  39*  I  under- 
stand that  the  objection,  applicable  to  the  registration  of  the 
principal  portion  of  the  timber,  is,  that  the  affidavit  mentioned 
in  the  2nd  section  of  the  Act  was  not  made  by  Lord  CNeili 
himself,  but  by  his  agent ;  that  is,  that  Lord  O'Neill,  who  probably 
was  not  acquainted  with  the  facts,  should  have  made  the  affidavit, 
and  that  his  agent,  who  was,  should  not.  It  was  open  to  Mr. 
O'Hara  to  have  insisted  on  being  discharged  from  his  purchase, 
if  the  timbw  was  ornamental,  or  material  to  the  possession  and 
eigoyment  of  the  lands.  He  was  not  bound  to  take  a  doubtful 
title  as  to  the  timber,  or  to  purchase  a  lawsuit 

▼OL.  3.  58 
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When  I  inquired  from  his  Counsel,  why  Mr,  O'Hara  did  not 
apply  to  be  disoharged  from  his  purobaae,  Counsel  stated  that  he 
had  made  a  good  bargain,  and  did  not  wish  to  be  disoharged. 

If  the  timber  is  not  material  to  the  possession  and  enjoyment  of 
the  lands,  e.  g.y  if  it  be  what  Sir  A<  Hart,  in  Mmgenms  y,  FaUofiy 
calls  ^^  ordinary  timber,"  the  not  making  out  title  to  it  would  only 
be  ground  for  compensation  ;  and  accordingly  the  Incumbered 
Estates  Court  has,  I  understand,  impounded  the  entire  purchase- 
money. 

The  law  on  this  subject  was  fully  considered  in  SUewwt  t. 
The  Marquis  of  Conyngham  (a) ;  and  although  there  was  some 
difference  of  opinion  between  Lord  Chancellor  Blackbume  and 
me  as  to  a  matter  of  fact  (6)  viz.,  whether  the  timber  was,  upon  the 
affidavits,  to  be  considered  ornamental  timber  or  ordinary  timber, 
he  entirely  concurred  in  the  riew  I  had  taken  of  the  law,  and 
forced  the  title  on  Lord  Conyngham,  giving  his  Lordship  com- 
pensation. 

However,  instead  of  Mr.  O'Hara  being  discharged  from  his 
purchase^-which  he  was  entitled  to  require  if  the  timber  was 
material  to  the  poseession  and  ei^yment  of  the  landi-^or  being 
held  to  the  purchase,  and  given  eompensation,  if  the  timber  was 
not  material  to  such  possession  and  ei\|o3rment,  the  Incvmbered 
Estates  Court  has  permitted  the  sale  to  stand  over,  Mr.  O'Hara 
carrying  on  this  litigation  at  the  expense  (I  presume)  of  the 
funds  in  the  Incumbered  Estates  Court,  and  of  Lard  Mountcashell's 
creditors — on  the  speculation  that  the  expenses  inourred  by  Mr. 
O'Hara  wiU  be  paid  out  of  the  funds  in  that  Court 

If  the  Comaiissioners  thus  set  up  lawsuits  for  sale,  to  be  carried 
on  oat  of  the  funds  lodged  in  that  Court,  and  if  every  such  case 
is  to  go  to  the  House  of  Lords,  and  the  expenses  are  to  be  paid 
out  of  such  funds,  the  Commissio»ers  will  have  a  very  extensive 
attendance  of  professional  purchasers,  and  the  most  grievous  iiv- 
justice  win  be  done  to  Irish  tenants;  and  if  the  litigation  carried 
on  by  Mr.  O'Hara,  including  the  writ  of  error  to  the  House  of 
Lords,  is  to  be  at  the  expense  of  the  funds  in  the  Incumbered 

(«)  I  Ir.  Ch.'Rcp.  572-576.  (6)  See  3  Ir.  Cban.  Rep.  104. 
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£8tatQ8  Court,  I  must  take  the  liberty  of  statidg  that  Lord  O'Neill 
hM  mooh  ground  to  complain.  Let  th*  lactUnbirad  Estates  Court 
give  distinct  notice  to  Mf*  CHara^  that  the  writ  of  error  to  the 
House  of  LordB  is  to  be  carried  oa  at  his  own  expense ;  and  I 
renture  to  eonjeoture  that  nothing  more  will  be  heard  of  the  writ 
of  error. 

Haying  thus  adverted  to  the  merits  of  this  case,  I  have  to  stAte 
that  the  legal  question  is,  whether  the  intended  writ  of  error  to 
the  House  of  Lords  is  a  ground  why,  on  a  purely  legal  question, 
I  am  to  decline  to  act  on  the  high  authority  of  a  decision  of  the 
Court  of  Ekoheqner  Chamber  ?  The  class  of  oases  relied  06  by 
Mr.  O'Hara's  Counsel  are  those  referred  to  in  Mr.  DanieFs  Chan* 
4iff  Practice,  2nd  ed.,  vol.  %  pp.  1B37-1340. 

In  the  cases  there  referred  to,  the  question  was,  whether  a  Court 
of  Equity  would  stay  its  own  proceedinp  under  a  decree^  pending 
an  appeal  from  the  decree  ?  I  doubt  much  Uie  application  of  those 
cases  to  the  present,  where  the  question  is  entirely  different — 
namely,  whether  the  Court  is  to  decline  acting  on  a  decision  of 
a  Court  of  Law,  because  a  writ  of  «rror  is  pending  ?  Assuming, 
however,  that  those  cases  do  apply,  it  has  no  doubt  been  laid 
down  that,  where  there  would  be  irreparable  mischief,  the  Court 
will  stay  the  proceedings. 

I  doubt  much,  under  the  circumstances  of  the  present  case, 
and  having  regard  to  the  entire  p«rchBse-*money  being  impounded 
in  the  Incumbered  Estates  Court,  that  this  case  would  be  one 
of  irreparable  mischief,  even  if  the  trees  were  out  down ;  and  if 
not,  the  cases  referred  to  do  not  apply. 

I  may  add,  that  Mr.  O'Hara  being  determined  to  adhere  to 
what  one  of  his  Counsel  calls  his  bargain,  instead  of  applying  to 
the  Incumbered  Estates  Court  to  be  discharged,  he  has  scarcely 
a  right  to  call  on  this  Court  to   interpose. 

[The  MABTsn  op  i*hs  Bolls,  having  adverted  to  the  case  of 
The  King  of  Spain  v.  Maehedo,  referred  to  in  2  DaniePs  Chan- 
eery  Prac.i  p.  1839)  and  Lord  Brougham's  observations,  proceeded 
as  follows:] — Courts  of  Equity  are  indisposed,  in  the  class  of 
cases   referred   to,   to  stay  the  proceedings  pending  an  appeal,  if 


1854. 
BoUs. 


Judgment,. 
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the  appeal  cannot  be  disposed  of  in  a  reasonable  time.  In  the 
case  of  Garcias  y.  Ricardo{a\  it  was  held  that  the  Lord  Chan- 
cellor will  not  in  general  stay  proceedings  in  a  cause,  pending 
an  appeal  from  an  interlocutory  order^  unless  the  appeal  can 
speedily  be  heard ;  and  therefore^  where  the  appeal  is  to  the  House 
of  Lords,  an  application  for  that  purpose  will  not  be  granted,  unless 
the  House  will  allow  the  appeal  to  be  advanced  so  as  to  be  heard 
within  a  limited  time. 

Lord  Lyndhurst,  in  giving  judgment  in  that  case,  said : — '*  There 
is  this  peculiarity  in  this  case,  that  the  application  is  ndther  made 
to  the  Judge  who  pronounced  the  decision  appealed  from,  nor  to 
the  Court  to  which  the  appeal  is  carried.  Now,  looking  to  the 
present  state  of  business  in  the  House  of  Lords^  it  is  not  likely 
the  appeal  will  be  heard,  in  the  ordinary  course,  within  the  next 
three  years.  If  the  appeal  had  been  to  me,  I  might  have  stayed 
the  proceedings,  because  I  should  have  had  the  remedy  in  my  own 
hands,  by  advancing  the  appeal ;  but  in  the  House  of  Lords  I  have 
no  such  power."  Afler  observing  on  some  of  the  cases,  Lord 
Lyndhurst  added: — **The  defendant  may  apply  to  the  House  of 
Lords  to  advance  the  appeaL  If  they  refuse  to  advance  it,  I  shall 
refuse  this  motion." 

liy  therefore,  the  class  of  cases  referred  to  do  apply,  the  present 
case  does  not  appear  to  be  one  in  which  the  Court  should  stay  the 
proceedings.  It  appears  to  mey  however,  that  those  cases  have 
no  application  to  the  present  case.  Where  a  decree  is  made  in 
a  Court  of  Equity,  upon  a  matter  peculiarly  falling  within  its 
juiisdiction,  the  Judge  may  feel  desirous  to  stay  the  proceedings, 
in  order  to  afford  an  opportunity  of  appealing  against  his  own 
decision;  but  where  the  interference  of  the  Court  of  Equity  is 
sought  in  aid  of  an  alleged  legal  right,  no  case  has  been  referred 
to  in  which  the  Court  of  Equity  has  declined  to  act  on  the  decision 
of  the  Court  of  Law,  because  a  writ  of  error  was  pending.  Suppose, 
in  this  case,  that  the  injunction  was  now,  for  the  first  lime,  applied 
for,  would  the  Court  be  justified  in  disregarding  the  decision  of  the 
Coui*t  of  Exchequer  Chamber?     Was  it  ever  heard,  up  to  the 

(a)  I  Phil.  490. 
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preseBt  case,  that  the  pendency  of  a  writ  of  error  at  law^  and        1854. 

nothing  more,  was  a  ground  for  filing  a  bill  or  cause  petition  for 

an  injunction  to  stay  proceedings  at  law  on  the  judgment?  or  has 

a  Court  of  Equity  ever  granted  an  injunction  to  suspend  the  effect 

of  a  judgment  at  law — ^the  question  being  a  purely  legal  question  ? 

The  result  of  such  a  novel  decision  would  be  productive,  in  my/    JudgmenL 

opinion,  of  the  worst  consequences. 

There  are  some  cases  which  were  not  referred  to,  which  appear 
to  me  to  bear  on  this  question. 

In  the  case  of  Harrison  y.  Netileskip  (a),  Sir  John  Leach  says, 
.*'  A  Court  of  Equity  has  no  jurisdiction  to  relieve  a  plaintiff  against 
a  judgment  at  law,  where  the  case  in  equity  proceeds  upon  a 
ground  equally  available  at  law  and  in  equity,  unless  the  plaintiff 
can  establish  some  special  equitable  ground  for  relief.''  There  is  no 
special  equitable  ground  in  this  case.  The  only  question  is  wbether 
the  timber  has  been  properly  registered,  under  the  statute  to  which 
I  have  referred,  which  is  a  purely  legal  question. 

In  the  ease  of  Hope  v.  Bape  (6),  Lord  Langdale  said : — '*  I  am 
much  surprised  at  the  argument  which  has  been  used:  at  the 
hearing  of  these  causes,  liberty  was  given  to  Alexander  Hope  to 
bring  any  action  at  law  he  might  be  advised,  to  try  his  legal  right, 
and  the  Court  reserved  the  equity  of  the  case.  An  action  of  trover 
was  brought  by  him ;  it  has  been  tried,  an^  a  new  trial  has  been 
refused.  It  would  therefore  appear  that  his  legal  right  has  been  so 
far  established.  The  parties  have  wholly  misconceived  the  nature 
of  the  proceeding,  when  they  think  that  this  Court  can,  upon  this 
occasion,  look  into  the  proceedings  at  law,  further  than  the  result 
of  the  action.  Using  the  words  of  Lord  Alvanley  on  the  subject, 
*  I  am  not  at  liberQr  to  consider  what  passed  at  Nisi  Prius.'  The 
proceeding  in  an  action  brought  with  leave  of  the  Court  is  entirely 
distinct  from  a  proceeding  on  an  issue  directed  to  satisfy  its  own 
conscience.  In  case  of  an  action,  an  application  for  a  new  trial  is 
made  to  the  Court  of  Law ;  but  where  an  issue  is  directed  by  this 
Court,  the  application  is  made  here.     The  Court,  in  the  latter 


(a)  2  M.  &  E.  428. 


(6)  10  Bear.  564. 
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instance,  takes  upon  itself  to  examine  the  whok  proceedingB  at  faiw^ 
and,  if  it  finds  that  tiiere  has  been  any  error  or  miscarriage  in  the 
proceedings,  or  any  other  sufficient  foundation  for  such  a  coarse^ 
directs  a  new  trial  to  take  place.     Here  Adrian  Hope  had  every 
legal  defence  open  to   him  on   the  trial,  and   if  any  error   or 
irregolarity  took  place,  he  might  have  tendered  a  Mil  of  exceptions^ 
or  have  moved  for  a  new  trial  on  these  grounds ;  but  if  he  neglected 
to  do  so,  and  thqs  lost  the  opportunity  at  law,  I  cannot  take  upon 
myself  to  consider  the  regularity  of  the  legal  proceedings  upon  the 
consideration  of  the  equity  reserved.    Lord  EkJUm  said,  that '  If  this 
Court  thinks  proper  to  consider  the  case  upon  the  record  as  fit  to 
be  governed  by  the  result  of  a  trial,  the  review  or  propriety  of 
which  belongs  to  a  Court  of  Law,  the  opinion  <tf  a  Conn  of  Law  is 
sought  in  such  form,  that  it  is  regarded  as  eonclusive,  whether  the 
judgment  is  obtained  upon  a  verdict  or  in  any  other  shape ;  but 
upon  an  issue  directed,  this  Court  reserves  to  itself  the  review  of  all 
that  passes  at  law.' " 

If  I  eould  not,  consistently  with  principle  or  authority,  grant  an 
injunction  (if  the  cause  petition  had  been  filed  after  the  judgment 
of  the  Court  of  Exchequer  Chamber),  on  the  ground  that  a  writ  of 
error  was  priding,  or  about  to  be  brought  to  the  House  of  Lords, 
against  that  decision,  I  see  no  reason  why  I  should  now  continue 
the  injunction.  « 

Lord  O'Neill  has  been  prevented  by  the  order  of  this  Court,  of 
the  10th  of  March  1851  (which  I  could  not  avc^d  granting),  from 
exerdsiag  what  the  Court  of  Exchequer  Chamber  has  decided  to  be 
his  legal  right 

I  shall  not  do  the  injustice  of  continuing  the  injunction,  until  the 
writ  of  error  may,  some  three  or  four  years  hence,  be  decided  in  the 
House  of  Lords. 

I  shall  dissolve  the  injuuction ;  but  as  the  petitioner  wishes  to 
take  the  case  before  the  Lord  Chancellor,  by  way  of  appeal,  I 
shall  suspend  proceedings  on  my  own  order,  pending  such  appeal, 
as  such  appeal  can  be  disposed  of  without  any  delay. 
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RICH  V.  ANDERSON. 

Jan.  21. 

Tns  waa  a  motioD  to  show  cauae  againat  a  oonditional  order  for  ^^J^^^ 
«  writ  of  prohibUion  in  tlua  caaa.     The  following  circumstaiMsea  ^^^^f "  ^^ 

appeared  on  the  affidarils :  John  AndarBOii,  the  person  above  aaaied  bibition  is 

gronnded 

«•  defendant,  was,  at  the  Petlj  Sesaiona  held  at  Iiongproodi  in  the  ought  to  be 

entitled  simply 

ooonty  of  Meath,  on  the  13th  of  Jaly  1853,  conTkated,  at  the  soit  of  in  the  Court 

to  which  appli- 

Lady  Rich,  of  malioioua  treapaaa*  and  fined  nineteen  ahillingai  besidea  cation  is  made. 

eosts.    Although  lie  made  a  oUdmof  title  to  the  land  on  which  the     '??.J"*  ^^ 
^  prohibition 

alleged  treapaia  waa  oommitted^  Anderson  waa  coscipelled  br  the  ^^7  ^  '^BmeA 
^  '^  ^  -^  tostayprocee- 

prooesa  of  tba  Sesaiona  to  paj  the  said  panaltj  and  eoats.  dings  before 

magistrates. 

The  aaid  John  Anderaoo  waa  again  summoned  by  Lady  Rich  to  even  after  con- 

yiction.     The 
appear  before  the  Petty  Seasiona  to  be  held  for  the  same  diatriciy  application  to 

npon  the  SOth  of  November  1863,  for  another  offence  of  the  same  chanceiy  for 

kind,  Qommltted  in  the  same  i^bce,  and  for  an  aasault,  which  would  bibition^  is^'to 

have  been  justified  if  the  defendant's  claim  of  title  had  been  well  ^^  ^^de^^o^ 

founded.     Notice  was  then  asain  ffiven  to  the  mairistrates  of  the  thatCourt,and 

^^        ®  ^*  the  conditional 

said  Sesaiona,  of  the  intention  to  apply  for  a  writ  of  prohibition,  P^^^Ji  J^?^ 

and  of  the  defendant'a  olaim  of  title,  but  neither  the  defendant  Registrar's 

office,    should 

nor  bia  attorney  was  present,  and  the  magistrates  sentenced  him  not    resemble 

an   injunction 

to  pay  a  fine  of  £9  for  the  wilful  tre9pass,  and  £2  for  the  as-  order. 

aault,  with  alternative  terms  of  imprisonment.  These  fines  had  not 
yet  been  enforced*  John  Anderson  and  his  solicitor  filed  affidavita 
in  Chancery,  entitled  as  in  a  cause  of  Lady  Catherine  Charlotte 
.Rich,  plaintiff,  John  Anderson,  defendant ;  and  on  the  10th  of 
December  1853,  Counsel  on  behalf  of  John  Anderson  applied  to  the 
Lord  Chakcbllob  for  a  writ  of  prohibition  in  the  above  cause,  and 
obtained  a  conditional  order  for  such  a  writ.  On  the  service  of  this 
order,  affidavits  were  filed  on  behalf  of  the  ma^trates,  entitled  like 
those  before  mentioned,  and  stating  flMta  to  show  that  John  Ander- 
son had  no  pretence  of  title  whatever. 
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1854.  The  carial  part  of  the  conditional  order  was  in  the  terms  folloW'^ 

>_    ^'^     ing: — "His  Lordship  doth  order  that  the  said  magistrates  who 

^^^°  adjudicated  on  these  causes,  and  the  complainants  respectively,  he 
ANDEBSON.  respcctivelj  restrained  and  prohibited  from  enforcing  the  orders  of 
Statement  ^^^  magistrates,  made  at  the  Petty  Sessions  of  Longwood,  in  the 
county  of  Meath,  on  the  30th  day  of  November  last,  or  otherwise 
proceeding  against  the  said  John  Anderson,  by  virtue  or  authority 
thereof,  unless  in  ten  days  after  service  of  this  order  on  Alexander 
Montgomery,  Esq.,  and  Thomas  Reynolds,  Clerk  of  the  Petty  Sea* 
sions,  Longwood,  in  the  said  county  of  Meath,  and  on  the  complain'* 
ants,  good  cause  should  be  shown  to  the  contrary.''  On  the  motion 
being  opened,  the  Lobd  Chancellob  observed,  "  This  is  the  form 
of  an  injunction  order :  it  should  have  been  a  conditional  order  for  a 
prohibition.  The  order  as  pronounced  by  the  Court  was  formal,  but 
there  seems  to  be  some  irregularity  of  practice  in  the  office.  The 
application  is  in  fact  made  to  the  Common  Law  side  of  the  Court, 
but  the  conditional  order  is  issued  from  the  Registrar's  office,  while 
the  writ  itself  is  taken  out  from  the  Hanaper.  As  the  proceeding 
is  not  very  common,  some  mistake  has  perhaps  been  made  in  the 
Registrar's  office.  If  the  objection  be  pressed,  I  must  allow  tte  cause 
shown,  but  unless  the  merits  of  the  case  be  investigated,  I  shall  not 
give  the  costs." 

Argument.  Mr.  Whiteside  and  Mr.  ffamilion  Smythej  in  support  of  the 
motion,  having  waived  this  formal  objection,  argued  that  the  writ 
ought  not  to  be  issued  in  such  a  case.  That  the  sole  example  of 
prohibition  granted  against  Justices  of  the  Peace  is  Pomfiray^s 
ease  (a);  though  there  is  a  dictum  in  Regina  v.  Bumaby{b%  which 
suggested  that  it  would  lie  after  conviction ;  but  that  in  The  King 
y.  Justices  of  Dorset  (c),  Lord  Ellenborough  refused  the  writ. 

That  in  Lyons  v.  Lyons  (d),  prohibition  after  sentence  was 
refused,  as  it  was  in  Blacguiere  y.  Hawhins  (e),  on  the  ground  thai 
after  conviction  or  sentence  a  writ  of  prohibition  is  not  issued,  unlesa 

(a)  Jatt  Bep.  168.  {h)  2  Ld.  Baym.  900. 

(c)  15  East,  594.  (d)  2  Bur.  813. 

(e)  I  Dong.  978. 
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the  defect  of  jurisdiction  appear  on  the  face  of  the  proceedings,         1854. 
which  is  not  so  here.    The  same,  rule  is  laid  down  in  Ladbrohe  v.     ^ y-— ^ 

RICH 

Crickett  (a),  and  Karslake  v.  Mapledoran  (6).   Counsel  also  referred  ^ 

to  AnonyvMus {e) I  Sparkes  y.   Wooded);  Ex  parte  Lynch {e)\    andebson. 
Iveson  V.   ffarru(f);  Rex  v.  Hare  Sf  Man{g)\  *i  Inst.  601;      Argument, 
Fitz,  Nat,  Brev,^  Prohibition  ;  Bae,  Abr,,  Prohibition  ;  Com,  Dig.y 
Prohibitiony  Ship  Hairmony  {h) ;  Croueher  t.  CoUine  (t). 

The  LoBD  Chakcellor. 

In  this  case  I  haye  satisfied  myself  that  the  jurisdiotton  of  the  Feb,  11. 
Court  does  exist ;  of  that  I  have  no  doubt,  but  I  am  embaitassed  by  *  '**%'"**"'• 
the  course  which  has  been  adopted.  On  looking  into  the  affidavits, 
I  find  that  they  are  entitled  in  a  cause  having  no  existence,  and  it 
would  only  furnish  a  bad  precedent  if  I  were  to  act  on  th^m.  I  find 
that  in  the  case  of  Ex  parte  Evans  (A),  the  Court  of  Queen's  Bench 
held  that  the  affidavits  in  support  of  an  application  for  a  writ  of 
prohibition  must  be  entitled  simply  in  the  Court,  and  not  in'  any 
cause ;  consequently  I  do  not  feel  myself  at  liberty  to  grant  the 
writ:  I  shall  therefore  discharge  the  order,  without  costs,  leaving 
it  to  the  parties  to  proceed  as  they  may  be  advised.  The  jurisdiction 
of  the  Court  is  fully  established  by  the  case  in  Lord  Raymond.  The 
only  question  that  can  arise  is  whether  there  was  that  species  of 
assertion  of  a  bona  fide  claim  which  is  spoken  of  in  the  cases. 
On  that  there  may  arise  a  very  serious  question,  but  I  cannot  now 
interfere.  I  see  nothing,  however,  to  prevent  the  parties  proceediug 
on  fresh  affidavits  properly  entitled.  I  must  therefore  discharge  the 
order,  wiUiout  costs. 

Hearing  Booh,  11,  /  83. 

(a)  2  T.  R.  649.  (6)  2  T.  R.  478. 

(c)  1  P.  Wms.  477.  (<0  6  Mod.  146. 

(e)  1  Madd.  15.  (/)  7  Ves.  251. 

O)  1  Stra.  145.  (A)  Coop.  325. 

(0  1  Saand.  136.  (A)  2  DowL  N.S.  410. 
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KELLY  V.  BIRCH. 

Feb.  9,  10. 

b  n!^°?aed  ^"®  ^^®  *  motion  that  the  respondent  might  be  discharged  from 

^  ^  ^       custody  under  a  writ  of  ne  exeat  regnoy  obtained  on  the  4th  of 

custody  under  May  1853. 
a  ne  exeat  reg- 
no, upon   the       The  petition  in  this  cause  alleged  that  the  respondent,  having 
ground  that 

he  was  made  been  entrusted  with  money  and  securities  for  money  belonging  to 
amenable  to       , 
that  writ  bj  ^"^  petitioner,  had  fraudulently  misapplied  them.     The  respondent 

arrest  under  a  ^^^  absconded  from  Lreland  before  the  writ  of  ne  exeat  regno  was 

on^*r^^  obtained.     The  petitioner  obtained  a  warrant  for  the  arrest  of  the 

^L^ ^ti™ ^^  respondent,  on  a  charge  of  feloniously  stealing  the  securities.     On 

in  respect  of   this  warrant  the  respondent  was  arrested   at   Southampton,   and 
the  same  mat- 

ters  which       brought  over  to  Dublin;  and  the  writ  of  ne  exeai  regno  was 
were  in  ques- 
tion in  the     lodged  with  the  officer  in  whose  custody  the  respondent  then  was* 
suit ;    even 
though    the     Upon  investigation  of  the  charge  before  a  magistrate,  the  respondent 

stitutedinpurl  ^^  committed  for  trial,  on  a  charge  of  embezzlement*    A  true  bill 

^^miulonr^  was  found  on  an  indictment  for  that  offence,  preferred  before  the 

X^dS'^^if  ^^^  ^^^  ^  ^^  ^^*y  ^^  Dublin,  in  the  month  of  August    The 

the  petitioner  respondent  procured  the  removal  <rf  the  indictMeat  to  the  Court 

appear  to  have  '^               "^ 

had  tk  bona  fide  of  Queen's  Bench. 

intention  of 

prosecuting  On  the  2nd  of  December,  the  trial  was  called  on  in  the  Court  of 

the  criminal 

proceedings  at  Queen's  Bench,  when  the  case  was  incomplete,  in  consequence  of 

the    time     of  ^ 

procuring  the  the  absence  of  witnesses ;  and  the   Counsel   for  the  prosecution 

^i^i^^r^Q^  having  refused  to  pay  the  costs  of  the  day,  in  the  event  of  an 

adjournment  to  the  following  day  being  granted,  the  prisoner  was 

acquitted,  no  evidence  having  been  offered. 

The  other  material  facts  of  the  case  appear  in  the  Lobd  Chan- 

cellob's  judgment. 

Argument,  Mr.  Martley  (with  him  Mr.  S.  Ferguson),  for  the  respondent, 

referred  to  the  law  as  laid  down  in  Wells  v.  Gumey  (a) ;  Birch 

(«)  8  B.  A  C.  769. 
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Y.  Prodger(a)i  Barrati  v.  Price  {b);  Artmnek  v.  Barklay(e)\        1854. 
Buckmaster  v.  Cox  (d),  v—  S^Zr'/ 

KELLT 

V. 

Mr.  Hughes^  (with  him   Mr.  H.   Sm^he,  and    Mr.    Frtmcis       bibch. 
Brad^\  for  the  petitioner,  A^^^t. 

Mr.  Pergtuon,  in  replj. 


The  Lord  Chancbjllob.  r*  i:  i/> 

/N50.  10. 

In  this  case  a  very  serious  question  arises.  The  present  appli-  Judgment. 
cation  is  of  a  class  upon  which  this  Court  always  looks  with  favour^ 
as  all  Courts  do  upon  cases  in  which  a  party  seeks  to  recover  his 
liherty,  hy  applying  for  his  discharge  from  custody,  upon  the 
ground  of  the  illegality  of  the  process  upon  which  he  has  been 
arrested;  but  in  deciding  it,  the  Court  must  be  guided  by  the 
settled  rules  of  law  applicable  to  the  circumstances. 

The  rule  of  law  here  applicable  has  not  been  controverted.  It 
may  almost  be  said  to  have  been  admitted  by  both  parties,  in  the 
affidavits  on  one  side  and  the  other — ^that  is  to  say,  the  facts  pro- 
pounded in  the  affidavits,  on  the  one  side,  and  negatived  in  the  same 
way  in  the  affidavits  on  the  other  side,  would,  if  sustained,  precisely 
bring  the  case  within  the  known  rule  of  law. 

The  respondent  swears  in  his  affidavit  "  that  the  said  petitioner 

formed  the  design  of  instituting  criminal  proceedings  against  this 

deponent,  not  with  the  belief  that  such  was  a  bona  fide  proceeding, 

or  could  be  legally  taken,  or  in  fact  sustained,  or  with  the  intention 

of  prosecuting  the  same  to  trial,  for  the  purposes  of  justice  or  ad* 

vice,*  but  as  a  scheme  or  device  intended  for  the  purpose  of  arresting 

deponent,  under  colour  of  such  criminal  proceedings,  and  of  bringing 

deponent  by  means  of  such  custody  within  the  jurisdiction  of  this 
■ 
honourable  Court,  in  order  to  have  deponent  detained  under  the  writ 

of  ne  exeat  regno'*    That  charge  is  almost  in  the  precise  language 

.  of  the  authorities,  pointing  out  the  circumstances  under  which  the 


(a)  1  N.  R.  135. 
(c)  8  Ves.  594. 
(0  8  B.  &  C.  769. 


(b)  9  Bing.  566. 

(cO  2  Ir.  Law  Rep.  101. 

•  Sic. 
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party  arrested  is  entitled  to  his  discharge  ^  and  if  the  case  made  hj 
the  respondent  in  those  words  were  sustained,  the  Court  would  be 
bound  to  act  upon  it,  and  to  discharge  the  respondent  from  custodj. 
The  law  upon  this  subject  is  stated  in  WeH$  v.  Gumey  (a),  the 
facts  in  which  are,  in  a  certain  sense,  very  similar  to  those  which  the 
respondent  alleges  to  exist  here — ^because  it  was  a  case  in  which 
criminal  process  was  used  in  a  manner  in  which  civil  process  could 
not  have  been  employed,  with  the  result  that  the  party  being  placed 
in  custody,  by  virtue  of  the  criminal  proceeding,  was  made  amen- 
able to  civil  process.    In  that  case,  the  plaintiff  had  a  demand  re- 
coverable by  civil  action — ^he  was  unable  to  arrest  the  defendant  on 
civil  process;  but  the  defendant  was  upon  Sunday  arrested  under 
a  warrant  for  an  assault,  committed  against  a  third  person ;  and 
then,  on  the  day  following,  he  was  taken  upon  the  civil  process. 
The  Court  of  Queen's  Bench,  in  that  case,  considered  it  plain,  that 
there  was  an  understanding  between  the  parties — the  plaintiff  in  the 
civil  action,  and  the  prosecutor  for  the  assault ;  and  it  was  of  opi- 
nion that  the  mode  of  proceeding  had  been  adopted  merely  for  the 
purpose  of  giving  effect  to  the  civil  process.    Bayley,  J.,  says,  '*  It 
is  clear  that  the  criminal  process  was  used  on  the  Sunday  to  give 
the  plaintiff  an  opportunity  of  making  the  arrest  on  the  civil  pro- 
cess on  Monday ;  and  by  the  execution  of  the  criminal  process  on 
the  Sunday,  the  defendant  was  taken  into  custody,  and  detained 
until  Monday,  and  the  plaintiff  was  thereby  enabled  to  arrest  him 
on  the  civil  process  on  that  day.**    Now,  the  criminal  process  might 
have  been  executed  on  one  day  as  well  as  the  other;   there  was 
no   necessity  for  the  prosecutor  to  have  adopted  Sunday  for  the 
execution  of  the  process ;  and  the  Court  came  to  the  conclusion 
that  the  process  was  executed  on  Sunday,  merely  to  get  the  defend- 
ant into  custody  for  the  purpose  of  the  civil  process.  Justice  Bayley 
proceeds  : — **  I  admit  that  contrivance  must  sometimes  be  used  in 
order  to  execute  the  civil  process  of  Courts  of  Justice ;  but  these 
contrivances  ought   to   be   such  as  may  be  lawfully  used  in  the 
execution  of  civil  process ;  and  arrest  by  means  of  criminal  pro- 
cess is  not  a  lawful  contrivance.'*     That,  in  fact,  is  a  summary 

(a)  8  B.  &  C.  769. 
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of  the  law  upon  the  subject,  which  is  further  stated  in  distinct        1854. 
terms  in  Goodwin  v.  Lordon{a).     The  judgment  of  the  Court 


does  not  turn  on  this  precise  point;  but  Lord  Denman,  C«  J*,  says, 
"Where  a  party  is  arrested  on  a  criminal  charge,  in  pursuance 
of  a  scheme  for  arresting  him  with  more  facility  upon  a  civil  judgmenL 
charge,  the  Court  wiU  order  him  to  be  discharged.  But  the 
acquittal  here  upon  two  indictments  preferred  by  the  same  party, 
at  whose  suit  he  is  upon  his  acquittal  and  discharge  arrested, 
does  not  of  itself  show  that  the  criminal  oharge  was  a  mere  con- 
trivance on  the  part  of  the  plaintiff  to  enable  him  to  arrest  the 
defendant.  It  does  not  appear  that  it  was  a  contrivance  for  that 
ptirpose.*' 

These  cases  exactly  show  what  facts  the  Court  requires  to  be 
proved,  in  order  to  sustain  an  application  of  this  kind,  and  that  it 
must  clearly  appear  that  the  criminal  process  is  a  mere  contrivance 
for  executing  civil  process,  which  could  not  otherwise  be  enforced. 

That  being  established,  the  question  arises,  what  was  the  true 
character  of  this  criminal  proceeding  ?  In  order  to  determine  the 
answer  to  that  question,  it  is  better  first  to  consider  the  position  of 
the  parties  in  May  1853.  The  case  made  by  the  petitioner  is,  that 
Mr.  George  Birch  was  her  confide^tial  solicitor,  and  that  in  the 
course  of  his  confidential  employment  in  that  capacity,  and  as  her 
agent,  he  received  from  her  or  from  Mr.  Boyle  on  her  behalf  a  large 
sum  of  money,  or  Railway  shares,  for  a  special  purpose ;  that  in 
derogation  of  that  purpose  he  had  converted  this  property  to  his 
own  use,  and  in  short  had  been  guilty  of  embezzlement.  Now, 
supposing  that  the  case  so  made  by  the  petitioner  is  well  founded 
in  point  of  fact,  I  must  consider  what  the  position  of  Mrs.  Kelly 
then  was.  Prior  to  the  Act  9  G.  4,  c.  65  (assuming  that  to  have 
been  the  first  statute  making  embezzlement  a  criminal  offence),  she 
would  have  had  no  power  of  enforcing  her  claims,  save  by  a  civil 
proceeding;  but  the  effect  of  that  statute  was  to  convert  such  a 
breach  of  trust  into  a  misdemeanour,  and  the  statute  expressly 
provides  that  nothing  therein  contained  should  affect  any  remedy 
which  the  parties  otherwise  had  for  obtaining  restitution  of  the 
(a)  3  N.  A  M.  879;  8.  C.  1  A.  &  E.  378. 
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1854.        embezzled  property.     Mrs.  Kelly  consequently  had  two  remedies^ 
Chancery. 

by  either  of  which  she  might  have  sought  redress — one  a  civil  suit, 

either  a  bill  in  equity  or  an  action  for  money  had  and  received  to 
her  use ;  the  other  a  criminal  prosecution :  for  I  may  observe  that 
Judgment,      ^^i^  proceeding  is  in  one  sense  remedial,  in  consequence  of  the  pro- 
visions of  the  statute  giving  to  the  Court  in  which  a  conviction  for 
embezzlement  is  had,   the  power  to  order  restilution  of  the  em- 
bezzled property.     It  is  at  least  questionable  whether  a  criminal 
Court  has  the  machinery  for  making  such  an  order  elective  in  a 
case  like  the  present,   but  it  might  certainly   have  ordered  the 
restitution:  and  there  were  thus  two  courses  simultaneously  open 
to  the  petitioners,  by  one  or  other  of  which  she  might  have  pro- 
ceeded to  arrest  the  respondent.     He  might,  therefore,  have  been 
arrested  on  the  criminal  process,  and  it  is  not  contended  that  the 
mere  fact  of  such  an  arrest  would  have  prevented  the  petitioners, 
even  for  a  time,  from  proceeding  civilly  against  him,  nor  that  the 
mere  fact  of  the  same  person  being  the  prosecutrix  and  the  petitioner 
would  entitle  the  respondent  to  his  discharge.    In  the  case  in  the 
2  Irish  Law  Reports,  some  strong  expressions  were  thrown  out  by 
the  Court,  importing  that  if  the  plaintiff  in  the  action  were  in 
any  way  connected  with  the  prosecution,   it  would  have  been  a 
ground  for  discharging  the  defendant ;  but  these  expressions  must 
be  taken  with  reference  to  the  subject  matter  of  the  case,  and  be 
understood  to  mean  improperly  connected.     The  case  in  3  Nev.  Sf^ 
Man,  demonstrates  that :  for  there  the  defendant  was  charged  with 
embezzlement,  and  prosecuted  by  the  same  person  who  was  plaintiff" 
in  the  action :  though  in  the  report  in  1  Adolphus  S^  EUUy  it  is 
stated  that  it  did  not  appear  that  the  civil  proceeding   had  any 
connecti(Hi  with  the  criminal  charge.    The  Court  there  held  that 
the  mere  fact  of  the  existence  of  the  prosecution  did  not  form  a 
ground  for  the  discharge  of  the  defendant: — "The  acquittal  here^ 
upon  two  indictments  preferred  by  the  same  party  at  whose  suit 
he  is  upon  his  acquit^^l  and  discharge  arrested,  does  not  of  itself 
show  that  the  criminal  charge  was  a  mere  contrivance  on  the  part 
of  the  plaintiff."    It  may  therefore  be  taken  as  free  from  doubt  that 
it  is  competent  for  the  party  injured  by  an  embezzlement  which  the 
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Act  exposes  to  proBocutioo,  to  adopt  both  courses,  and  that  he  may 
proceed  in  a  Criminal  Court  to  yindicate  public  justice,  and  at  the 
same  time  may  proceed  before  a  civil  tribunal  to  recover  the 
property  of  which  he  has  been  deprived,  and  may  in  both  have  the 
party  detained  in  custody  ^without  danger  of  being  defeated  upon 
that  account  merely.  Without  question,  that  course  is  open  to  the 
observation  that  if  the  criminal  charge  be  only  used  for  the  purpose 
of  giving  effect*  to  the  civil  suit,  if  the  arrest  be  not  bona  fide 
intended  to  secure  the  person  of  the  defaulter  for  the  purposes  of 
public  justice,  but  to  bring  him  within  reach  of  civil  process, 
bringing  forward  a  merely  colourable  charge,  the  Court  must  then 
act  on  the  authority  of  that  case  of  WtlU  v.  Gumeyy  and  discharge 
the  prisoner. 

Accordingly,  Mr.  Birch  has  made  in  his  affidavit  the  statement 
which  I  before  read,  denying  the  bona  fides  of  the  prosecution.  To 
determine  whether  or  not  ^at  charge  is  well  founded,  I  must 
examine  the  proceedings  in  these  cases,  from  their  very  commence- 
ment ;  and  if  that  prove  insufficient,  I  must  examine  the  subsequent 
proceedings,  to  see  whether  they  justify  this  imputation.  Now, 
beyond  all  doubt,  it  appears  that  the  first  intention  of  the  petitioner 
was  to  pursue  her  civil  remedy  in  this  Court ;  and  for  that  purpose 
she  filed  her  cause  petition  on  the  4ih  of  May  1853,  and  on  the 
same  day,  upon  the  ground  that  the  respondent  was  about  to  leave 
this  country  (an  allegation  which  subsequent  facts  have  proved 
beyond  all  doubt  to  have  been  well  founded),  she  obtained  a  writ  of 
ne  ex^  r^no^  to  prevent  his  departure.  In  effect  this  was 
frustrated  by  the  respondent  leaving  the  jurisdiction  before  the  writ 
could  be  executed.  The  civil  proceeding  having  thus  failed,  the 
petitioner  seems  to  have  formed  the  intention  of  instituting  criminal 
proceedings.  It  is  now  said  that  these  were  taken  not  bonafide, 
nor  with  the  intention  of  having  them  prosecuted,  and  that  in  fact 
they  were  not  carried  out;  that  the  prosecution  was  a  mere  con^ 
trivance;  that  Mr.  Birch  was  not  arrested  for  the  purpose  of 
convicting  him  iipon  the  criminal  charge,  but  that  he  was  arrested 
by  means  of  this  warrant  in  a  criminal  case,  in  order  to  secure  his 
person  and  subject  it  to  the  operation  of  the  process  of  a  civil  Coult. 


Judgment, 
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BIRCH. 

Judgment. 


Nowy  with  respect  to  the  inception  of  the  proceedings,  there  is  one 
statement  of  which,  I  must  say,  that  if  it  were  proved  to  be  true  it 
would  be  conclusive — I  mean  the  statement  which  Mr.  Birch  in  his 
affidavit  alleges  to  have  been  made  bj  Rjan,  in  an  action  brought 
by  him  against  the  petitioner.  In  that  affidavit  it  is  alleged  that 
Ryan  swore  in  presence  of  Mi's.  Kelly,  that  in  a  conversation  which 
she  had  with  him,  she  asked  the  said  Ryan  "  what'course  the  magis- 
trates would  take  with  the  deponent,  if  taken,  as  it  was  not  the 
intention  of  the  said  Sarah  Kelly  to  prosecute  deponent,  but  only  to 
have  him  brought  by  a  magistrate's  warrant  within  reach  of  the  writ 
of  ne  exeat  regno,  obtained  ^m  the  Lord  Chancellor."  If  that 
statement  be  sustained  in  proof,  there  is  an  end  of  the  case ;  it  is 
a  dear  case  for  discharging  the  respondent  from  custody.  However, 
Ryan  has  not  made  any  affidavit  in  this  case  ;  it  is  merely  asserted 
in  the  respondent's  affidavit  that  this  statement  was  made  in  pre- 
sence of  the  petitioner,  but  in  the  course  of  a  public  trial,  and  Mrs. 
Kelly  by  her  affidavit  expressly  contradicts  the  allegation.  Nothing 
can  be  more  express  than  her  denial ;  and  now,  in  the  absence  of  any 
evidence,  save  the  statement  of  a  statement,  made  under  the  circum- 
stances before  mentioned,  and  met  by  the  most  positive  contradiction 
on  the  part  of  the  petitioner,  the  Court  will  not  act  upon  that  state- 
ment against  Mrs.  Kelly's  affidavit.  Had  that  allegation  been 
sustained,  if  that  fact  had  been  proved,  there  would  be  no  question 
whatever  left  in  the  case ;  but  that  conversation  has  not  been  proved 
here  by  any  party  to  it,  and  I  cannot  act  on  a  declaration  of  this 
kind,  against  the  express  contradiction  by  which  it  is  met.  The 
only  other  fact  of  a  personal  nature  before  the  prosecution  is  the 
conversation  in  which  the  petitioner  is  alleged  to  have  promised 
to  indemnify  Ryan,  if  he  were  to  lose  his  situation  in  consequence  of 
his  attempting  to  arrest  Mr.  Birch  on  the  ne  exeai.  Now,  without 
doubt,  she  used  every  exertion  to  have  him  arrested  upon  that  writ, 
and  that  conversation  only  shows  that  she  would  have  had  him 
followed  with  that  object.  I  think,  on  the  whole,  that  this  case 
caAnot  be  determined  on  any  thing  short  of  clear  evidence  of  motive. 
It  is  true  that  the  real  motive  can  only  be  known  to  the  person 
whom  it  influences.    The  Court  must,  however,  form  an  opinion 
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from  .the  surrounding  circumstances,  and  from  the  facts  which  are 
known,  infer  the  hidden  springs  of  action. 

What  are  the  circumstances  here?  The  petitioner  had  two  re- 
medies, distinct  in  character — she  might  select  which  she  pleased, 
and  change  from  one  to  the  other — she  was  not  bound  to  adopt  the 
criminal  proceeding  before  bringing  the  civil  action — she  was  not 
in  any  way  restricted  :  she  first  tried  the  civil  remedy,  which  failed, . 
and  then,  as,  the  petitioner  swears,  she  believed  Birch  to  have  been 
guilty  of  the  crime  of  embezzlement,  and  instituted  proceedings,  as 
well  to  procure  the  punishment  of  **  Birch,  as  with  the  view,  by 
means  of  that  prosecution,  of  procuring  the  restitution  to  her  of  the 
property  he  had  so  embezzled."  The  case  then  proceeded,  and  Mrs. 
Kelly  swore  informations  before  the  magistrate  at  the  Police-office, 
charging  Mr.  Birch  with  an  offence,  in  terms  importing  an  accu- . 
sation  of  felony,  and  not  applicable  to  the  real  accusation.  It  is 
strange  how  inaccurate  informations  before  magistrates  frequently 
are — nothing  can  be  more  loose  than  the  manner  of  swearing  them ; 
and  it  does  seem  singular  that  magistrates,  who  are  responsible  for 
the  consequences,  should  issue  warrants  upon  informations  taken 
before  their  clerks,  and  possibly  omitting  the  most  important  state- 
ments. But  I  cannot  visit  a  party  personally  with  a  matter  of  this 
sort — it  is  the  act  of  the  magistrate  and  his  clerk,  and  Mrs.  Kelly 
swears  she  had  no  advice  upon  the  subject.  However,  the  informa- 
tion disclosed  an  offence  within  the  statute,  and  was  sufficient  to 
found  a  claim  for  a  warrant,  which  was  accordingly  issued  and 
signed  by  a  magistrate,  and  the  respondent  was  thereby  arrested, 
80  far  as  that  he  was  in  custody  under  a  lawful  warrant,  founded 
on  information  disclosing  a  sufficient  charge.  On  that  he  was 
arrested  at  Southampton,  and  brought  back  to  Ireland,  on  the  13th 
of  June  1 853,  and  on  the  same  day  the  writ  of  ne  exeat  was  lodged. 
Now  I  think  the  really  important  question  is,  whether  this  prose- 
cution was  instituted  with  the  intention  of  *canying  it  out — ^whether 
the  intention  was  to  procure  a  conviction  and  a  sentence  of  trans- 
portation, or  other  less  severe  punishment,  and  a  consequent 
restitution — or  whether  I  am  bound  to  come  to  the  conclusion  that, 
in  the  words  of  the  respondent's  affidavit,  the  petitioner  adopted 
VOL.  3.  60 
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this  course  '^  for  the  purpose  of  arresting  him  under  colour  of  these 
proceedings,  and  So  bringing  him  within  the  jurisdiction  of  the 
Court?"  Now,  to  determine  that  question,  I  must  go  through  the 
subsequent  steps  of  the  prosecution,  which,  without  doubt,  was 
carried  on  at  considerable  expense  to  the  petitioner.  The  trans- 
actions required  much  research  and  inquiry — they  required  visits 
jto  difierent  places  in  England  and  Ireland — ^the  service  of  subpcsnas 
out  of  the  jurisdiction,  and  the  travelling  charges  of  witnesses — all 
of  which  were  costly,  and  were  to  be  added  to  the  ordinary  expenses 
of  a  prosecution — in  fact,  all  the  machinery  which  could  have  been 
set  in  motion  in  any  case  conducted  with  the  best  faith  was  here  em- 
ployed ;  and  accordingly,  at  the  Commission  for  the  city  of  Dublin,  in 
August  1853,  an  indictment  was  prepared  and  sent  up  to  the  grand 
jury  of  the  city.  Witnesses  went  before  the  grand  jury,  and  on 
their  evidence  bills  were  found  against  Mr.  Birch,  and  sent  down. 
Now,  a  great  deal  has  been  said  by  the  respondent  with  respect 
to  the  proceedings  of  the  prosecutrix  in  the  Court  of  Queen's 
Bench ;  and  bad  her  conduct  in  the  month  of  August  been  like  the 
course  adopted  in  the  late  trial  in  that  Court,  I  should  have  felt 
little  difHoulty  in  the  matter.  But  it  is  not  asserted  that  in  August 
the  petitioner  had  not  the  intention  of  proceeding  upon  this  indict- 
ment. She  swears  that  she  was  ready  to  proceed — that  every  thing 
was  ready — that  witnesses  were  present,  brought  from  England, 
whose  coming  here  must  have  been  expensive — in  fact,  every  thing 
was  prepared  for  trial ;  and  I  am  now  struck  with  the  rapid  way  in 
which  that  is  passed  over  in  Mr.  Birch's  affidavit,  considering  what 
did  take  place  there ;  he  says : — "  The  informations  so  sworn  by  the 
said  Sarah  Kelly,  and  the  obtaining  of  the  said  criminal  warrant 
thereon,  were  sworn  and  obtained  for  the  purpose  of  bringing  this 
deponent  within  reach  of  the  proceedings  of  the  said  Court  of 
Chancery,  and  not  for  the  purpose  of  a  bona  fide  prosecution ;  and 
as  further  proof  thereof,  deponent  saith  that  the  said  Sarah  Kelly, 
at  the  Commission  for  the  city  of  Dublin,  in  the  month  of  August 
last,  sent  up  to  the  grand  jury  a  bill  of  indictment  against  deponent 
for  an  embeidement  of  the  said  monies  and  securitiea,  being  the 
felf-iam«  mooiet  and  securities  which  are  the  subject  matter  of  the 
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said  caase  jpetition  ;  and  the  said  bill  t)f  indictment  was  duly  found,         1854. 
and  was  afterwards  removed  into  the  Court  of  Queen's  Bench  by     v — '^ 

^.  .„  KELLY 

eerttorart.  ^ 

Now,  if  I  were  asked,  of  what  sending  up  the  bill  was  evidence,  Bibch. 
I  should  certainly  say  that  it  tended  to  prove  the  intention  of  pro-  Judgment. 
scenting ;  and  what  is  sworn  bere  is,  simply,  that  the  bill  was  sent 
up,  found,  and  removed  by  certiorari — omitting  all  mention  of  most 
important  facts — not  stating  that  the  English  witnesses  were  in 
attendance  when  the  bill  was  found,  nor  that  every  thing  was  ready 
to  proceed,  if  the  prosecutrix  had  not  been  interrupted  by  the 
certiorari — facts  from  which  I  am  compelled  to  conclude  that  she 
intended  then  to  proceed  to  trial,  and  that  the  case  would  then  have 
ended  either  by  the  conviction  or  acquittal  of  Mr.  Birch.  Then 
what  does  really  seem  to  have  happened  ?  Not  that  the  case  was 
removed  on  the  application  of  Mrs.  Kelly  for  the  purpose  of  avoid-  ' 
ing  the  necessity  of  proceeding  to  trial — ^though  this  affidavit  might 
induce  the  belief  that  such  was  the  fact — but  on  the  applicatiop  of 
Mr.  Birch  himself,  founded  on  his  affidavit,  alleging  that  there  were 
in  the  case  seriou?  questions,  which  might  require  the  consideration 
of  the  full  Court.  In  point  of  fact,  the  delay  which  then  took  place 
was  the  consequence  of  the  respondent's  own  conduct,  and  not  of  any 
thing  done  by  Mrs.  Kelly.  And  when  I  am  asked  from  this  to  con- 
clude that  the  prosecution  was  unfounded,  and  find  the  facts  to  be 
that  the  prosecutrix  was  ready  to  proceed — that  she  resisted  the 
application  for  a  certiorari^  and  insisted  on  going  to  trial  at  once, 
I  really  cannot  draw  such  a  conclusion  from  such  premises,  or  infer 
that  she  had  then  no  bona  fide  intention  of  proceeding  with  the 
prosecution.  On  the  contrary,  I  must  say,  that  the  facts  show  a 
ftill  intention  to  carry  it  on. 

Then,  notwithstanding  Mrs.  Kelly's  resistance,  the  indictment 
was  removed  to  the  Queen's  Bench ;  and  there,  by  the  statute  regu- 
lating the  proceedings  upon  a  certiorari,  it  is  provided  that,  the 
prosecutor  is  not  to  be  the  moving  party,  and  the  duty  of  bringing 
the  case  to  trial  is  cast  upon  the  defendant — so  that  Mrs.  Kelly  was 
not  responsible  for  the  fact  that  the  defendant's  plea  was  not  filed, 
and  the  notice  of  trial  not  served  until  the  18th  of  November,  the 
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last  day  upon  which  notice  could  have  been  served  to  obtain  a  trial 
at  the  Sittings  after  Michaelmas  Term.  On  the  19th,  Mrs.  Kelly 
obtained  an  order  for  a  special  jury,  and  on  the  first  day  of  the 
Nisi  Pnus  Sittings,  her  Counsel  applied  to  the  Chief  Justice  to 
fix  a  day  for  the  trial.  On  Tuesday  the  29th  of  November,  the 
Chief  Justice  fixed  Friday  the  2nd  of  December,  for  the  trial  of 
the  cause,  and  Counsel  for  the  prosecutrix  requested  him  to  fix 
a  later  day,  which  he  refused  to  do.  This  left  but  two  clear 
days  to  bring  the  witnesses  over  from  England,  and  Mrs.  Kelly's 
solicitor  made  an  affidavit,  upon  which  the  application  was  renewed 
on  Wednesday  mording,  but  without  success.  A  special  messenger 
was  despatched  to  procure  the  attendance  of  witnesses,  but  on 
Friday,  when  the  case  was  called  on,  the  English  witnesses  had 
not  yet  arrived,  and  in  consequence  the  case  for  the  prosecution 
could  not  be  considered  completely  ready  for  trial.  An  application 
was  made  by  Mrs.  Kelly's  Counsel  that  the  case  might  not  then 
be  tried,  in  consequence  of  the  non-attendance  of  jurors.  I  cannot 
say  that  this  was  an  unfair  advantage  which  the  Counsel  attempted 
to  take  of  an  accident :  we  all  know  that  this  course  is  frequently 
adopted.  However,  after  a  time,  a  sufficient  number  of  jurors 
came  down,  and  an  application  was  then  made  to  postpone  the 
trial  on  account  of  the,  absence  of  the  witnesses.  Here  arises  a 
controversy  which  might  have  proved  of  some  importance  in  one 
view  of  the  case,  but, which  I  do  not  feel  it  necessary  to  determine, 
although  it  is  admitted  that  the  Chief  Justice  offered  to  allow  the 
case  to  stand  until  the  next  day,  upon  payment  of  the  costs  of  that 
day — there  is  some  question  whether  he  would  have  permitted 
it  to  be  further  adjourned.  Be  that  as  it  may,  the  result  was 
that  the  Counsel  for  the  prosecution  determined  that,  for  the  reasons 
detailed  in  Mr.  Nesbitt's  affidavit,  they  could  not  be  sure  of  the 
attendance  of  witnesses  whom  they  considered  material ;  they  did 
not  accept  the  offer ;  the  trial  was  not  postponed,  and  the  prisoner 
being  given  in  charge  to  the  jury,  no  evidence  was  offered,  and 
a  verdict  of  acquittal  was  recorded. 

It  is  a  very  material  fact  that,  according  to  the  affidavits  here,  all 
these  transactions  occurred  without  any  communication  with  Mrs. 


Digitized  by 


Google 


CHANCERY  REPORTS. 


477 


Kellj — ^that  she  took  no  part  in  the  consultation  on  the  Chief 
Justice's  offer — that  she  was  never  asked  whether  she  would  paj 
the  costs  of  the  daj,  or  of  several  successive  days — in  fact  that  she 
knew  nothing  of  what  was  going  on  in  the  Court.  Now,  it  does 
seem  to  me  a  strong  proposition  that  I  am  asked  to  decide ;  I 
am  called  upon  to  infer  Mrs.  Kelly's  motives,  from  the  actions 
of  her  Counsel,  determined  on  without  consulting  her,  and  which, 
as  a  is  sworn,  disappointed  and  annoyed  her.  The  real  question 
here  is  as  to  the  motives  and  design  which  influenced  Mrs.  Kelly  in 
instituting  this  prosecution ;  and  I  think  I  cannot  properly  draw  any 
inference  as  to  those  motives  or  that  design,  from  transactions  with 
respect  to  which  she  was  never  consulted. 

The  question  then  recurs,  whether,  considering  the  proceedings 
at  the  Commission,  in  the  Queen's  Bench,  and  in  obtaining  the 
warrant,  I  am  bound  to  treat  this  as  a  merely  colourable  prose- 
cution? When  I  am  asked  to  weigh  the  force  of  Mrs.  Kelly's 
affidavit,  against  the  alleged  statement  of  Ryan,  I  cannot  help 
judging  from  her  acts,  and  I  find  that  she  did  prosecute — that  she 
was  prepared  to  go  to  trial,  at  the  Commission — ^that  she  was  only 
prevented  by  the  conduct  of  Mr.  Birch — that  the  case  was  then 
postponed  without  her  assent,  and  against  her  strenuous  oppo- 
sition— that  the  trial  in  the  Queen's  Bench  was  brought  on — ^that 
a  person  was  sent,  at  considerable  expense,  to  procure  the  attend- 
ance of  the  English  witnesses,  who  did  not  arrive  xintil  it  was 
too  late  to  give  evidence  on  the  trial — ^I  think  it  would  be  a  strong 
proposition  that  this  was  merely  carrying  on  a  contrivance.  Judging 
from  the  whole  case,  I  cannot  conclude  that  she  was  carrying 
on  a  mere  colourable  prosecution,  or  that  all  these  proceedings 
were  taken  merely  for  the  purpose  of  effecting  an  arrest  which 
could  not  be  accomplished  by  civil  process.  I  must,  therefore, 
refuse  this  application — the  costs  to  be  costs  in  the  cause. 

Gen,  Bearing  Booky  1 1,  72. 
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Feb      17     20  KELiLX     V,    SIxCC/xl* 

21,  24. 

S.K.  obtained  The  petition  in  this  case  was  filed  on  the  4th  of  May  1853.     It 

probate  of  the  ^  ^ 

will  of  E.  K.  stated  that  by  the  advice  of  the  respondent,  the  petitioner,  for  the 

The    next-of-  ^  ... 

kin  of  E.  K.  purpose  of  carrying  out  certain  arrangements  in  a  suit  in  which 

appealed  from 

the     sentence  she  was  then  engaged,  had,  in  January  1851,  transferred  to  the  re- 

of  the  Prero-  -r*     ,  it*. 

gative  Court,  spondent  the  sum  of  about  £12,000  Bank  stock,  and  Railway  shares 

of    Delegates  to  the  value  of  £4500,  which  stock  and  shares  the  respondent  soon 

sentence.    In    afterwards  sold  for  the  sum  of  about  £25,000,  which,  with  two  sums 

cf°^uch*^re-  amounting  to  about  £5750,  were  for  a  time,  according  to  arrange- 

hflld^t  ^*f^*  '^^^U  permitted  to  remain  in  the  Bank  of  Messrs.  Boyle  &  Co^ 

red  a  consider-  ^^^  petitioner's   stock-brokers,  in  the    name  and    to  the  credit  of 
able    rand, 

alleged  to  be  the   respondent,   and  were    afterwards  invested   in   the   purchase 
a    portion    of 

the  assets   of  of  other  Railway  shares,  in  the  name   of  the  respondent.     That 
E.  K.,  to  B., 

in    order    to  the  arrangements  intended  never  took  effect,  and  that  the  petitioner 
retain  the  do- 
minion over  it  requested  the  respondent  to  account  for  and  transfer  to  her  these 

tion     were       shares,  which  he  frequently  promised  to  do.    The  petition  further 

oM)oiwnt^    ^^  stated  circumstances  as  evidence  of  an  intention  on  the  part  of 

f  ^th^^^Dl^  the  respondent  to  leave  this  country,  and  defraud  the  petitioner 

gates    was       ^f  these  shares ;  and  it  prayed  a  writ  of  ne  exeat  regno,  and  an 

ultimately  re- 

yersed,  under  account  of  the  shares  purchased  by  the  respondent  with  the  produce 

a   commission  * 

of  review,  and  of  the  petitioner's  property. 

S.    K.    called 

on   B.  to  re-        The  respondent  not  having  appeared  to  or  answered  this  petition, 

pertj.   B.  not  ^  decretal  order,   in   the   nature   of  a   decree  pro  confeuo^   was 

pUeT^  S.^K*  ni^^®  O"  t^6  petition  on  the  23rd  of  June  1853. 
filed    a   cause 

petition,  on  which  an  order,  in  the  nature  of  a  decree  ^o  confesso,  was  made 
against  him.  B.  was,  by  a  subsequent  order,  permitted  to  file  answering  affida- 
vits, upon  the  terms  of  not  relying  on  any  defence,  save  that  the  said  property 
was  a  gift  to  him.  Held — That  if  there  had  been  any  illegality  in  the  original 
transaction,  it  could  not,  in  that  position  of  the  cause,  impede  the  petitioner's 
right  to  recover,  even  though  appearing  on  her  own  case. 

Semble — That  B.  being  an  attorney,  and  having  suggested  the. arrangement, 
without  having  stated  to  S.'  K.  that  it  would  be  impossible  to  compel  him  to  re- 
fund, would  not,  under  any  circumstances,  have  been  permitted  to  rely  on  the 
illegality  of  the  transaction  as  a  defence  to  S.  K.'s  suit. 

Serious  Questions  of  fact  cannot  be  satisfoctorilv  determined  by  the  Court  in  a 
proceeding  by  cause  petition,  without  directing  an  issue. 
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On  the  Ist  of  December  1853,  the  respondent  obtained  from  the 
Lord  Chamcelloe  an  order  permitting  him  to  file  affidavits  bj  way 
of  answer,  and  to  defend  the  cause  petition,  "  upon  the  terms  of 
his  not  relying  on  any  defence  thereto,  save  that  the  several  moneys 
and  securities  in  the  said  petition  mentioned  were  gifts  to  the  said 
respondent  from  the  petitioner/'  and  of  fully  answering  the  personal 
interrogatories  filed  in  this  matter. 

Affidavits  were  accordingly  filed  by  the  respondent,  and  by 
various  persons  as  witnesses  for  him,  to  prove  that  the  petitioner 
had  given  these  sums  as  a  free  gift  to  the  respondent.  Those 
allegations  were  strongly  combated  by  the  petitioner;  but  in  the 
affidavit  filed  on  her  behalf  in  reply,  the  following  circumstances 
appeared : — 

The  petitioner  had  obtained,  .in  the  Prerogative  Court,  probate 
of  a  document  purporting  to  be  the  will  of  Edmond  Kelly,  her  late 
husband.  Miss  Thewles,  claiming  to  be  the  next-of-kin  of  Edmond 
Kelly,  disputed  the  validity  of  this  document,  and  appealed  to  the 
Court  of  Delegates.  The  appeal  seemed  likely  to  be  successful; 
and  the  petitioner  was  anxious  to  retain  in  her  control  a  fund,  for 
the  purpose,  as  she  alleged,  of  effecting  a  compromise  with  Miss 
Thewles ;  and  fearing  that  the  above-mentioned  property  might  be 
attached  by  the  administratrix,  had  transferred  it  to  the  respondent, 
in  order  to  remove  it  from  the  reach  of  process.  The  Delegates 
decided  in  favour  of  Miss  Thewles,  and  this  decision  was  ultimately 
reversed  by  a  commission  of  review. 


1854. 
Chancery* 


Statement. 


Mr.   Hughes,   with    him    Mr.  Richard   Armstrong,   and    Mr.     Argument, 
Francis  Brady,  for  the  petitioner. 

Serjeant  Christian,  with  him  Mr.  Martley  and  Mr.  S,  Ferguson, 
for  the  respondent,  contended  that  the  original  transaction  was 
against  the  policy  of  the  law — that  the  rule  applied  that  in  pari 
delicto  melior  est  conditio  possidentis — that  the  Court  was  bound 
to  go  into  tiie  question  of  the  original  illegality  of  the  transaction, 
notwithstanding  the  terms  of  the  order  giving  the  respondent 
liberty  to  defend,   inasmuch  as  that  illegality  hfld  appeared,  on 
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the  petitioner's  own  showing,  not  in  anj  thing  advanced  bj  tiie 
respondent :  Hamilton  y.  Ball  (a) ;  Bateman  v.  Ramsay  (b) ; 
Brachenbury  v.  Brackenbury  {c)  \  Harmer  v.  Westmacott  (d). 

Mr.  Armstrong,  for  the  petitioner,  mentioned  C«?i7  v.  ^u^- 
cA«r  (e) ;  Butler  v.  Mitchill  (/),  as  to  deciding  questions  of  fact 
without   an  issue. 


Mr.  Ferguson,  for  the  respondent    Holman  v.  Johnson  (g)^ 
Thompson    v,   Thompson  {h) ;    Otc^^n   v.    Thomas  (t). 

Mr.  /^.  fF.  Brady y  in  repty.     Segrave  v.  ft/van  (A)« 


JP«5.  20. 

Judgment, 


The  Lord  Chancellor. 

I  do  not  think  it  necessary  to  take  further  time  to  consider  this 
case  ;  it  has  already  occupied  the  Court  for  several  days,  but  the  facts 
upon  which  I  must  found  my  decision  are  few.  This  is  a  case  of 
extreme  singularity,  whether  we  consider  the  amount  involved,  the 
position  of  the  parties,  their  relation  to  each  other,  or  the  circum- 
stances under  which  it  has  arisen.  It  is  a  petition  in  which  Mrs. 
Kelly  alleges  that  she  entrusted  to  the  respondent  a  large  amount  of 
money  or  securities  of  which  she  was  possessed,  for  the  purpose  of 
holding  it  to  be  used  in  the  accomplishment  of  an  arrangement  with 
her  opponent  in  certain  litigations  in  the  Ecclesiastical  Court  I 
now  speak  merely  according  to  the  allegations  in  the  petition.  That 
petition  was  duly  filed,  and  remained  unanswered,  and  consequently^ 
in  the  regular  course  of  the  practice  of  this  Court  she  obtained  a 
decree  ^^pro  confesso,'*  affirming  the  propositions  contained  in  the 
petition,  affirming  that  the  respondent  was  accountable  to  her  for 
the  sum  he  had  received,  and  that  he  had  promised  to  account  with 
her  for  it.     The  petitioner  had  thus,  in  this  position  of  the  cause. 


(a)  2  It.  Eq.  Rep.  191. 
(c)  2J.  &W.391. 
(e)  2J.  &W.565. 
(S)  Cowp.  343. 
(0  3M.  4K.358. 


(6)  S.  &  Sc.  459. 
id)  6  Sim.  284. 
(/)  2  Price,  466. 
(A)  7  Ves.  478. 
(A)  1  Beat  157.  ' 
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obtained  a  judgment,  unimpeachable  in  point  of  form,  unimpeachable 
from  any  thing  appearing  on  the  face  of  the  record  which  could 
warrant  the  Court  in  saying  it  was  erroneous.  Under  these  circum- 
stances, the  respondent,  having  so  allowed  the  time  to  pass  at  which 
the  petitioner  became  entitled  to  a  decree,  having  almost  permitted 
the  case  to  reach  the  stage  of  the  proceedings  when  the  Master 
might  make  his  report,  applied  for  liberty  to  make  a  defence,  resting 
his  claim  for  such  permission  on  statements  which  gave  hipn  a  title 
to  ask  for  the  assistance  of  the  Court. 

In  a  Court  of  Law  a  party,  against  whom  judgment  by  default 
had  been  obtained,  would  be  entitled  to  relief  against  it  upon  a 
simple  affidavit,  stating  that  he  had  a  just  defence  upon  the  merits. 
Here  it  is  necessary  to  go  into  the  facts  of  the  case,  and  accordingly 
the  application  must  be  made,  founded  on  an  affidavit  of  merits, 
setting  out  circumstances  tending  to  the  same  point.  According  to 
my  recollections  of  this  application  when  it  was  before  me,  Mr. 
Birch  stated  that  he  had  a  just  defence  upon  the  merits ;  that  his 
case  was,  that  Mrs.  Kelly  had  made  over  to  him  as  a  free  gift  the 
whole  of  this  sum,  at  a  particular  time  mentioned  by  him,  the  month 
of  May  1850.  Upon  the  occasion  of  hearing  that  application,  it  was 
'suggested  that  there  might  be  this  weakness  in  the  case  of  the 
petitioner — that  in  the  original 'transaction  there  was  something 
which  ought  not  to  be  countenanced,  by  giving  relief  founded  upon 
it ;  and  the  Court  then  said  that  the  respondent  stating  that  he  had 
a  just  defence  upon  the  merits^  that  his  case  was,  that  this  sum 
had  been  fireely  given  to  him,  and  that  he  was  able  to  sustain  this 
case  in  evidence,  was,  so  far  as  he  had  that  just  defence,  entitled  to 
the  assistance  of  the  Court,  and  to  require  that  defence  to  be  put 
in  course  of  trial ;  that  so  far  he  had  an  almost  absolute  right :  but 
tiiat  when  it  Was  stated  that  there  might  be  a  defence  which  did  not 
go  near  the  just  rights  of  the  parties,  which  was  founded  in  iniquity, 
and  based  on  spoliation,  the  Court  said,  ''No,  let  him  make  a  just 
defence  if  he  can,  but  let  him  not  ask  the  special  aid  of  the  Court 
in  plundering  his  client,  in  acquiring  money  from  her,  to  which  he 
has  no  just  claim.  Let  him  not  ask  the  Court  to  participate  in 
keeping  from  the  rightful  owner  this  large  sum,  which,  ex  ttquo 
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et  bono,  belongs  to  the  petitioner  here*  If  be'  have  a  regard  for 
honour  or  probity,  if  he  have  a  regard  for  his  position  as  an  attorney 
and  an  officer  of  this  Court,  let  him  return  the  property  to  its  owner, 
and  not  venture  to  make  such  a  defence.  The  Court  cares  not  how 
the  money  first  came  into  the  hands  of  a  defendant,  when  he  cornea 
to  ask  for  its  aid  to  escape  a  difficulty ;  it  will  not  help  him  to  make 
such  a  defence  as  that  suggested,  and  will  therefore  limit  the  terma 
upon  which  he  may  defend,  as  a  Court  of  Law  does  in  similar  oases. 
Let  him  defend  the  case  on  its  rights ;  let  him  defend  it,  if  he 
can^  on  the  ground  of  a  gift  to  him.  If  he  fails  in  that,  the  Court 
will  not  assist  him,  by  any  indulgence,  to  deprive  the  lawful  owner 
of  her  property."  Such  wei*e  the  terms  on  which  the  respondent 
obtained  leave  to  defend  this  suit.  Bat  it  is  now  said  that  in  the 
course  which  the  case  has  taken,  the  petitioner  has  made  statements 
which  show  that  the  Court  ought  not  to  entertain  her  petition,  upon 
the  ground  of  the  original  intention  of  fraud  vitiating  the  whole 
transaction.  Now,  that  principle  is  no  novelty  here  ;  it  it  has  been 
acted  on  in  Ireland  as  well  as  in  Ei^gland ;  it  was  acted  on  in  the 
Court  of  ExcVquer  while  I  presided  there^  in  the  case  g£  iPCurify 
V.  Martin  (a),  in  which  it  was  decided  that  when  a  party  without  con- 
sideration confesses  a  judgment  for  the  purpose  of  withdrawing  his 
property  from  the  demands  of  his  creditors,  he  has  na  equity  to 
restrain  the  con  usee  from  proceeding  to  levy  the  amount  of  the 
judgment,  although  it  never  was  used  for  the  purpose  for  which  it 
was  confessed.  That  case  was  followed  in  Taylor  v.  Campbell  {b\ 
which  came  before  me  in  1847,  when  the  sajme  doctrine  was  ap- 
plied, where  a  judgment  had  been  obtained  by  an  alleged  creditor 
of  a  joint-rstock  company  against  its  public  offitcer,  for  the  purpose  of 
coercing  the.  non-^paying  sharel^>lde9« ;  a^d  U  was  held  thai  this 
judgment  heing  a<xmtrivanoe  to  compiel  tb^m,  ii^difecily,  to  pay  what 
they  might  have  equities  to  resist,  if  sued  directly,  the  Court  would 
not  relieve  one  of  the  parties  to  the  con^va^ce  against  the  others, 
tl]^p^gh  suing  in  breach,  of  faith.  Now,  there  can  be  no  doubt  that 
if  tl^e  prese;it  caa?  came  belor^  me  with  ita  corigiaaL  chaxaoter^  ai^ 
i£it  appear^  that  this  moi^ej  and  theaet  seewi^ties,  havivg  belooged 

(a)  5  Ir.  Eq.  B«p.  516.  (6)  16  Ir.  Eq.  Bep.  949. 
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to  the  deceased  Mr.  Kelly,  had  got  into  the  posession  of  Mrs.  Kelly, 
while  they  were  the  property  of  the  rightful  administrator,  and  that 
in  anticipation  of  or  upon  the  sentence  of  the  Court  of  Delegates, 
she  had  endearoured  to  place  them  out  of  the  reach  of  the  true 
owner,  it  would  require  her  to  make  a  Tcry  strong  case  to  found  a 
claim  to  recover  these  securities.  But  in  erery  view  which  I  can 
take,  I  do  not  think  that  I  can  now  9ay  that  the  respondent 
shall  be  permitted  to  defend  this  suit  oh  thb  ground. 

The  form  of  the  order,  in  my  judgment^  presents  the  case,  ex- 
actly and  only,  in  the  form  in  which  it  would  have  stood  if  a  ple& 
had  been  filed,  showing,  in  the  language  of  the  affidavit,  that  a  gift 
had  been  made  to  the  respondent,  and  that  such  plea  was  now  at 
hearing.  In  fact,  there  is  nothing  now  at  hearing  but  a  plea  of  that 
sort,  in  which  it  lay  upon  Mr.  Birch  to  establish  the  affirmative  of 
the  issue,  and  when  it  would  only  be  necessary  to  determine  whe- 
ther such  plea  were  or  not  proved. 

In  the  course  of  the  argument,  it  was  frequently  suggested  that 
on  another  ground* this  was  not  a  case  in  which  to  apply  the  doc- 
trine relied  on  by  the  re8pondei>t<  If  we  are  to  beUeve  Mrs.  Kelly, 
Mr.  Boyle  and  Mr.  Campion,  these  facts  present  themselves,  that  the 
respondent  was  an  attorney,  at  least  occasionally,  employed  by  Mrs. 
Kelly,  and  that  he  it  was  who  had  advised  her  to  vest  this  property 
in  his  name,  for  certain  reasons  detailed  In  the  affidavits,  fi^ow,  no 
case  on  this  precise  point  has  been  cited,  and  I  think  it  wojald 
require  a  great  deal  to  make  a  Court  decide  that  such  a  defence 
as  is  relied  on  here  could  be  successfully  maintained  against  his 
dient,  by  an  attorney  having  advised  such  a  course,  and  not  having 
stated  that  he  would  immediately  have  the  power  of  cheating  his 
client  of  the  money,  would  use  that  power,  and  insist  that  the 
law  gave  him  the  right  to  hold  the  fund  so  acquired.  Upon  such 
a  defence,  I  do  hope  that  a  doctrine  so  dangerous  never  will  be 
h^ ;  at  all  events,  bo  similar  decision  has  been  hitherto  made.  It 
has  been  decided,  that  an  attorney  or  Counsel  cannot  retain  any 
benefit  from  a  position  in  which  he  may  have  been  placed  by  any 
arrangement,  founded  on  his  own  advice,  if  it  appear  that  he  has 
not  informed  his  client. that  it  was  possible  he  might  derive  such 
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a  benefit;  and  I  do  not  see  any  danger  likelj  to  arise  from 
holding  this  doctrine,  that  the  Court  would  not  permit  an  attor- 
ney who  had  suggested  such  an  investment  to  set  up  this  defence 
of  illegality,  unless  he  had  plainly  told  the  client  that  he  never 
could  be  compelled  to  refund  it.  It  may  ultimately  be  deter- 
mined that  an  attorney  may,  in  a  like  case,  set  up  such  a.  defence ; 
but  I  will  not  be  the  first  to  decide  such  a  proposition.  If  this 
case  had  come  before  me  regularly,  it  might  even  then,  in  this 
view  of  it,  have  been  ditficult  to  adjudicate  in  favour  of  the  re- 
spondent; and  when,  after  all  these  transactions — after  he  had 
conyerted  the  shares  into  money,  he  acknowledges  to  the  peti- 
tioneir  that  he  was  accountable  to  her,  the  difficulty  is  increased. 
It  is  plain,  that  if  he  had  paid  over  these  sums  to  her,  he  never 
could  have  recovered  them  on  this  point  again.  If  the  petitioner 
and  respondent  had  met  at  the  Bank,  if  he  had  then  handed  over 
the  sum  to  her,  and  she  had  returned  it,  for  innocent  purposes,  he 
could  not  have  resisted  on  this  point ;  and  thus,  supposing  even  that 
this  question  were  now  evolved  from  the  case — ^free  from  all  doubt 
about  the  facts — ^free  from  the  difficulty  of  the  decree  on  default — 
there  are  two  answers  to  this  defence — one,  arising  out  of  the  cha- 
racter and  position  of  an  attorney — ^the  other,  out  of  that  doctrine 
often  adopted  in  Courts  of  Law,  when  the  suit  does  not  rise  directly 
out  of  the  original  illegal  contract,  but  out  of  subsequent  dealings ; 
and  when  it  is  held  that  the  original  transaction  is  cleared  away 
by  the  subsequent  acknowledgment. 

I  come  then  to  the  true  question  in  the  case  now  before  me.  Of 
course,  if  Mr.  Birch  be  able  to  prove  this  to  have  been  a  gift  to 
him,  there  is  an  end  of  the  matter;  but* whatever  view  I  ma^^have 
formed  upon  this  question,  I  confess  I  do  not  feel  this  Court  compe- 
tent to  decide  upon  the  mass  of  matter  which  is  contained  in  the 
affidavits.  Very  forcible  observations  have  been  made  on  both 
sides,  with  respect  to  the  transactions,  the  parties,  the  witnesses 
and  their  respective  characters;  the  case  has  been  argued  with 
great  ability ;  but  I  am  not  insensible  to  what  has  been  urged 
against  the  propriety  of  deciding  such  a  question,  upon  evidence 
of  the  class  now  before  me — taken,  not  upon  interrogatoriesy  but 
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by  affidavits,  which  are  mere  voluntary  statements,  not  giving 
the  other  party  an  opportunity  for  cross-examination ;  and  there 
is  therefore  muoh  infirmity  attending  the  decision  of  litigated  facts 
upon  them  alone. 

This  form  of  proceeding  by  petition  was,  so  far  as  regards 
questions  of  fact,  never  intended  to  be  more  than  an  introduc- 
tion to  their  consideration,  in  cases,  at  least,  of  controverted 
statements,  depending  on  conflicting  witnesses.  In  this  case  there 
is  much  testimony  to  be  considered.  The  conduct  of  Mr.  Birch 
presents,  no  doubt,  great  difficulty  in  the  way  of  his  sustaining 
in  Court  the  case  which  he  has  made  on  his  affidavits.  How- 
ever, I  cannot  say  that  the  sworn  statements  of  three  or  four 
persons  are  to  be  thrown  out  of  consideration ;  but  one  hour's 
examination,  in  favour  of  a  Court  of  Justice,  will  test  such  state- 
ments better  than  any  investigation  of  the  affidavits.  The  diffi- 
culties which  the  case  presents  impress  me  with  the  danger  of 
doing  injustice,  as  well  to  the  witnesses  as  the  parties,  in  finally 
disposing  of  the  case.  Strong  observations  have  been  made  upon 
some  of  the  witnesses.  I  do  not  say  that  I  altogether  dissent 
from  them ;  at  the  same  time,  I  cannot  forget  that  these  statements 
have  been  made  upon  oath;  and  though  I  think  the  respondent 
may  have  much  difficulty  in  maintaining  the  case  he  has  set  up, 
from  the  way  in  which  it  is  brought  forward,  and  from  his  own 
conduct,  I  feel  it  to  be  my  duty  to  give  him  the  benefit  of  the 
defence,  if  he  can  sustain  it.  The  amount  involved  is  very  large ; 
the  character  of  several  persons  is  at  stake  upon  the  decree  which 
I  am  called  on  to  pronounce ;  and  considering  all  these  matters, 
I  shall  direct  an  issue  to  be  tried  between  the  parties,  but  I  shall 
confine  it  to  the  single  fact  which  the  respondent  has  himself 
defined  in  his  affidavit  The  issue  which  I  direct  to  be  tried  is, 
whether  the  petitioner,  at  any  and  what  time,  in  the  month  of 
May  1851,  made  a  gift  to  the  respondent  of  the  securities  and 
moneys  which,  or  the  value  whereof,  are  sought  to  be  recovered 
by  the  petitioner,  either  absolutely,  or  in  any  and  what  event? 

General  Hearing  Book,  11,/.  140. 
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COPELAND  V.  CONWAY. 

Feb.  27. 

The  condi-       This  was  a  general  cause  petition,  praying  a  sale  of  certain  lands, 
tional  order  to  ^  t—       -»  r    /     o 

confirm  a  sale  None  of  the  respondents  appeared.    A  decree  for  a  sale  was  made^ 

must  be  serred 

on  the  inheri-  and  the  lands  were  sold.     The  purchaser  lodged  one-fourth  of  the 

tor,  even  if  he 

have  not  ap-  purchase-monej,  and  obtained  the  usual  conditional  order  for  the 

^  confirmation  of  the  sale.    This  order  was  served  upon  the  solicitor 


Although,    for  the  petitioner,  the  only  solicitor  in  the  matter.     When  the  par- 
as  a    general 

role,  the  time  chaser  was  about  to  lodge  the  remaining  three-fourths  of  the 
for   showing 

cause   against  purchase-money,  the  officer  refused  to  issue  the   usual  side-bsr 
a  conditional 

order  does  not  rule,  as  it  did  not  appear  that  the  conditional  order  had  been 
run  when  the  ,  al     •  -l     'x 

BoUs  Court  is  »«rve4  upon  the  inheritor, 
not   sitting, 
the  Lord 

wOr°*^^er  ^'*  Drury^  for  the  purchaser,  moved  that  the  order  might  issue. 

particular  dr-  The  only  party  who  had  a  solicitor  in  Court  bad  been  served,  tad 
cumstances,  j  r      j 

direct  the  offi.  great  expense  would  be  caused  by  serving  the  conditional  order  oat 

cer  to  issue 

the  side.bar      of  Court  upon  persons  who  were  absolutely  bound  by  the  decree. 

rule  to  lodge 

the  remaining 

three'fonrths 

of  purchase-  '^^  LoRD  Chancei<loe  refused  to  make  any  order,  saying,  that 

Seconditi^d  ^^  respondent  inheritors  ought  to  be  served. 

finn^tt^  wJe       '^^  conditional  order  was  accordingly  served  upon  the  respond- 

had  not  been  ^^^g  ^^^  ^f  Court,  after  the  Master  of  the  Rolls  had  risen  for  the 

served   in'il 

rfter  the  Rolls  Vacation,   and  no   cause  against  it  was  shown ;   but  the  oftecr 

Court  had  '  ^ 

risen  for  the    refused   to  issue  the  side-bar  rule,  alleging  that  the  eight  dajs, 

Vacation. 

limited  thereby,  meant  eight  days  during  the  sitting  of  the  Rolls 

Court. 

Argument,  Mr.  Drwry  applied  that  the  officer  might  be  directed  to  iissue  the 

rule. 

The  Lord  Chaivcellor. 

I  think  that  in  ordinary  practice  the  expression,  "  motion  day," 
in  the  7th  General  Order,  means  motion  day  in  the  Rolls,  Ihoagh, 


Digitized  by 


Google 


CHANCERY  REPORTS.  487 

of  course,  if  I  give  a  conditional  order,  the  motion  day  in  this  Court        1 854. 

18  that  meant ;  and  I  often  make  conditional  orders,  directing  cause  n JtZ,'/ 

f OPRT  AND 

to  he  shown,  notwithstanding  the  7th  General  Order,  when  there 

are  special  circumstances ;  but  here,  where  it  is  a  mere  side-bar  cots  way. 

order,  I  do  not  think  I  should  accelerate  the  proceedings,  without  Arguwient. 
some  special  circumstances  appearing. 


Mr.  Drury  relied  on  the  delay  which  had  already  been  caused, 
the  conditional  order  having  been  obtained  in  November,  and  the 
only  solicitor  in  the  cause  having  been  then  served  with  it. 

The  Lord  Chancellor. 

In  your  case  there  appear  to  be  particular  circumstances  of  some      Judgment. 
hardship,  and  there  is,  in  fact,  no  danger;  when  such  special  cir- 
cumstances arise,  I  can  consider  the  application,  and  I  will  there- 
fore authorise  the  officer  to  issue  the  order;  but  I  will  not  give 
any  general  direction. 

General  Hearing  Boohy  11,/.  155. 


GREEN  tK  GILES. 


March  4. 


Mr.  Francis  Fitzgerald,  for    the    petitioner,  stated  the  case  'Hie  Court  will 

not  decide,  on 
shortly,  saying,  that  as  it  depended  on  the  disputed  oonstruetion  the  first  hear- 
ing of  a  cause 
of  a  will,  it  was  necessary  to  have  the  accounts  taken   in   the  petition  for  an 
.        .  administra- 

first  mstance.  tipn,  that  the 

extra   costa 
caused  by  set- 
Serjeant  €hH$iian  s»bmi«tedi  that  the  defesdanto  kad  a  r^t  to  ^^^  ^„fX 

At  cMts,  beyond  those  which  would  have  hem  inclined  upos  a  ,^^t^rof^  fo; 

a  summary  re- 
ference, shotdd  be  paid  by  the  petitiofier. 
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common  petition,  within  the  15th  section  of  the  Chancery  Regu- 
lation Act,  as  this  appeared  to  have  been  a  mere  administration 
suit,  clearly  within  that  section,  the  questions  of  construction 
being  quite  open  to  the  Master  to  decide  on  a  summary  re- 
ference. 


The  Lord  Chancellor. 
Judgment,  ^  ^^^  °^^  prejudge  a  question  of  costs  of  this  sort,  as  I  have  not 

the  entire  case  before  me. 

The  usual  decree  for  an  account  was  taken. 


March  4. 

The  summary 
order  on  peti- 
tions, present- 
ed   as   within 
the   15th  sec. 
of  the  Chan, 
oeiy  Regula- 
tion  Act, 
merely  decides 
that  the  suh- 
ject-matter  of 
the   suit   is 
within  that 
section. 


GRAHAM  V.  M'DERMOTT. 

Mr.  Tudor  moved  for  a  summary  reference  to  the  Master,  under 
the  15th  section  of  the  Chancery  Regulation  Act  Notice  of 
this  motion  had  been  served  upon  the  respondent 

Mr.  Sherlock  opposed  the  reference,  on  the  grounds  that  there 
were  strong  reasons  to  question  the  right  of  the  plaintiff  to  main- 
tain the  suit,  and  that  some  of  the  Masters  were  of  opinion  that 
they  were  precluded  from  entertaining  such  a  question,  alleging 
that  when  the  Court  makes  a  summary  order  of  reference,  it  has 
the  same  effect  as  a  decree  to  account 


The  Lord  Chancellor. 
Judgment,  That  is  a  mistake.     All  that  I  decide  by  the  summary  order  is, 

that  the  subject-matter  of  the  suit  is  within  the  15th  section  of  the 
Chancery  Regulation  Act  The  Master  is  fully  at  liberty  to  go 
into  any  defence,  and  to  dismiss  the  petition. 
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ROSSBOROUGH  v.  BOYSE.  March  14. 

Mr.  W.  p.  Cahh  moved  for  leave  to  serve  out  of  the  jurisdiction  The  Court  has 

not  power  to 

notice  of  a  suggestion  to  revive,  submitting  that  such  notice  was  order  serrice 

out  of  the  ju- 

eqnivalent  to  process ;  and  that  the  Chancery  Regulation  Act  gave  rlsdiction   of 
.  the  notice  of  a 

a  jurisdiction  to  make  such  order.  soKgestion  to 

revire  a  suit. 

The  Lord  Ch^ncbllob. 

The  20th  section  of  the  Act,  which  extends  to  cause  petitions  the     Judgment, 
power  of  substituting  service,  and  of  service  out  of  the  jurisdiction, 
dnlj  applies  to  petitions,  not  to  suggestions.    I  think  you  must  file 
a  short  petition  of  revivor.    It  is  better  for  jou,  as  there  might  be 
much  difficulty  occasioned  if  the  parties  did  not  appear. 


1853. 

Joft.  24, 25, 
26,27,28,29 

ROSSBOROUGH  v.  BOYSE.  /r^t/l. 

April  18. 
The  oriinnal  bill  in  this  cause  was  filed  in  September  1849,  against  In    cases   re- 

Thomas  Boyse  and  Jane  Stratford  Boyse  his  wife,  and  it  prayed  devise  of  real 

estates,     the 
that  the  will  of  Csesar  Colclough,  bearing  date  the  6th  of  August  Court  inter- 

yenes  only  by 
reason  of  the  existence  of  some  impediment  to  proceeding  at  law,  in  order  to 
haye  the  rights  of  the  parties  submitted,  by  means  of  that  intervention,  to  a  legal 
issue  before  a  jnry ;  and  the  Court  cannot  decide  against  the  verdict  of  a  juiy  other- 
wise%han  by  granting  a  new  triaL 

According  to  the  earlier  authorities,  the  Court  would  not  bind  the  inheritance  by 
one  trial,  but  there  is  now  no  absolute  role  requiring  the  Court  as  of  course  to  erant 
a  second  trial  of  an  issue  devisavit  vel  non,  unless  it  is  satisfied  that  a  second  triafmay 
afibrd  more  satisfiictoiy  grounds  for  the  Gnal  adjudication  between  the  parties. 

Although,  to  sustain  a  case  of  fraud,  and  to  show  that  a  will  has  been  made  under 
coercion  and  influence,  the  evidence  must  be  pointed  to  the  very  factum  of  the  will, 
and  directly  show  that  the  instrument  whose  validity  is  disputed  was  executed  under 
pressure  of  coercion  and  undue  influence,  the  juiy  maj,  from  circumstantial  evidence, 
or  from  inference  and  presumption  frt)m  such  evidence,  come  to  the  conclusion  that 
coercion  and  undue  influence  existed. 

Where  the  Judffe  who  tried  the  case  expressed  himself  not  dissatisfied  with  a  ver- 
dict in  an  issue  anUamt  vel  mm,  finding  against  the  wiU,  and  the  Court  concurred 
in  the  verdict,  and  no  new  evidence  had  been  discovered,  although  some  existed, 
which  the  party  had  not  availed  himself  of,  the  Court  refused  to  grant  a  new  trial. 
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1853.         1842,  might  be  set  aside  and  declared  void,  and  delivered  up  to  be 
Chancery.  n   i      r> 

V— V— — '     cancelled  ;  and  that,  if  the  Court  should  think  fit,  an  issue  might  be 

R08SB0R0U0H 

V.  directed  to  the  county  of  Wexford,  where  the  estates  devised  were 

situate,  to  try  the  validity  of  the  said  will ;  or  that  the  plaintiffs, 
John  Thomas  Rossborough  and  Mary  Grey  Wentworth  his  wife, 
might  be  at  liberty  to  proceed  at  law  by  ejectment,  for  the  recovery 
of  the  estates  devised  by  the  said  will ;  and  for  general  relief. 

By  the  will  of  the  2nd  of  August  1842,  which  is  stated  in  terms 
in  the  judgment  of  the  Lord  Chancellor,  Caesar  Colclough  de- 
vised all  his  real  estates  to  his  wife  Jane  Stratford  Colclough,  her 
heirs,  executors,  administrators  and  assigns,  to  and  for  her  own 
absolute  use  and  benefit.  In  1846,  she  married  tl:e  defendant  Tho- 
mas Boyse.  The  plaintiff,  Mary  Grey  Wentworth  Rossborough', 
was  the  heiress-at-law  of  the  testator. 

The  defendants  answered  the  bill,  and  issue  having  been  joined, 
and  witnesses  having  been  examined  on  both  sides,  the  cause  came 
on  to  be  heard,  on  the  31st  of  January  1852,  when  the  following 
decree  was  pronounced  : — 

''  His  Lordship  doth  order,  that  the  said  parties  do  proceed  to  a 
trial  at  law,  and  accordingly,  that  a  writ  of  summons,  pursuant  to 
the  provisions  of  the  Act  passed  in  the  8th  and  9th  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  intituled  *  An  Act  to  amend 
the  Law  concerning  Gaming  and  Wagers,'  be  sued  out  of  one  of 
the  Courts  of  Law  in  Ireland,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  to  which  the  defendants  at  law  are 
forthwith  to  appear  gratis,  and  admit  all  matters  of  form,  so  that 
the  parties  do  proceed  to  a  trial  at  law  by  a  special  jury  of  the 
county  of  Wexford,  at  the  next  Summer  Assizes ;  to  which  end, 
the  Sheriff  of  the  said  county  of  Wexford  is  forthwith  to  lay  before 
Edward  Litton,  Esq.,  the  Master  of  this  Court  in  rotation,  the 
grand  panel  of  the  said  county,  and  he  is  thereout  to  name  forty- 
eight;  and  thereupon,  each  party,  plaintiffs  and  defendants,  are  to 
be  at  liberty  to  strike  out  twelve,  and  the  remaining  twenty-four 
are  to  be  the  jury  upon  the  trial  of  the  following  issue,  namely, 
whether  the  paper  writing  in  the  pleadings  mentioned,  bearing  date 
the  6th  day  of  August  1 842,  and  marked  with  the  letter  B,  is  or 
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not  the  last  will  ai^d  testament  of  Csesar  Colclough,  deceased,  in        1853. 
the  pleadings  named.    And  it  is  farther  ordered)  that  the  defend-     >—  -,    ■■'/ 

aOSSBOBOCGH 

ants  in  this  cause  he  plaintiffs  at  law,  and  that  the  plaintiffs  in  v, 

this  cause  be  defendants  at  law ;  and  that  the  depositions  of  any 
witnesses  examined  in  this  cause,  who  shall,  on  such  trial,  be 
proved  to  be  dead,  or  unable  to  attend  to  be  examined,  be  read 
at  the  trial.  And  it  is  further  ordered  that  the  Judge,  before 
whom  such  trial  shall  be  had,  is  to  certify  to  this  Court  the  ver- 
dict which  shall  be  had  upon  such  issue;  and  on  the  return  of 
the  Judge's  certificate,  such  further  order  shall  be  made  as  shall 
be  just." 

The  case  was  tried  at  the  Summer  Assizes  for  the  county  of 
Wexford,  in  August  1862.  Baron  Pennefather  gave  the  following 
certificate : — 

**  Thomas  Botsb,  and  Jai^  STRATroRD  Botsb  his  wife,  Plaintiffs ; 
John  Thomas  Rossborodgh,  and  Mart  Gret  Wbntworth  Rosbborodoh 
his  wife,  Defendants." 

"  I  certify  that,  pursuant  to  the  within  order,  the  issue  thereby 

directed  waa  tried  before  me  by  a  special  jury  of  the  county  of 

Wexford,  at  the  last  Summer  Assizes,  held  in  and  for  said  county  ; 

and  that  said  jury,  having  been  duly  called,  elected,  and  sworn  to  try 

said  issue,  found  that  the  document,  bearing  date  the  6th  day  of 

August  1842,  was  not  the  last  will  and  testament  of  Caosar  Col- 

clough,  deceased." 

"  Dated  13th  day  of  October  1362. 

"  Richard  Pennefather." 

The  learned  Baron  also  furnished  a  copy  of  his  notes  of  the  evi- 
dence, accompanied  by  the  following  observations  : — 

"  The  foregoing  is  a  copy  of  my  notes  of  the  evidence  in  this 
important  case.  I  have  no  note  of  my  charge  to  the  jury.  I  ex- 
plained to  them,  as  far  as  I  could,  the  law  of  the  case,  and  drew 
their  attention  to  the  facts,  with  such  observations,  as  to  their  appli- 
cability to  the  law,  as  the  case  suggested,  telling  them,  that  they 
were  to  judge  of  the  facts,  and  to  estimate  the  credit  of  the  wit- 
nesses. I  do  not  profess  to  give  even  an  outline  of  my  charge.  No 
objection  was  njade  at  either  side  to  any  thing  I  said  ;  nor  any 
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suggestion  from  either  party  of  any  thing  omitted  on  my  part. 
The  jury,  who  appeared  to  be  very  intelligent,  seemed  very  at- 
tentive to  the  whole  progress  of  the  case;  and  I  do  not  feel 
myself  called  on  to  express  any  opinion  on  their  verdict." 

"  Richard  Pennefatheb.** 

The  defendants  moved  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  against  evidence,  and  against  the  weight  of  evidence, 
and  also  because  a  material  witness  for  the  defendants  was  absent 
from  the  said  trial,  and  that  such  new  trial  might  take  place  before 
the  Lord  Chief  Justice  of  the  Queen's  Bench,  and  a  special  jury  of 
the  county  of  Dublin.  The  cause  was  also  set  down  for  further 
directions. 

The  facts  which  appeared  in  evidence  are  sufficiently  (for  the 
purpose  of  this  report)  stated  in  the  Lord  Chancellor's  judg- 
ment.* 


Argument.  Mr.  Whiteside^  Mr.  F,  Fitzgerald^  Mr.  Lynch^  Mr.  Rollestony 

Mr.  R.  Armstrong  and  Mr.  Lover^  for  the  plaintiffs. 

The  Attorney-General  (Mr.  Btewster\  Serjeant  Christiany  Mr. 
Hartley y  Mr. «/.  Pennefather^  Mr.  Reeves  and  Mr.  Lawson^  for  the 
defendants. 


The  following  were  the  principal  cases  cited  :  Williams  v. 
Goude  (a)  ;  Constable  v.  Tufnell  (6)  ;  Barry  v.  Builin  (e) ; 
Lord  Trimleston  v.  O'Shee  (d) ;  Brouming  v.  Budd  (e) ;  Von 
Stentz  V.  Comyn  (/) ;  Mountain  v.  Burnett  (g) ;  Btttes  v. 
Graves  (h)  ;  Kelly  v.  Thewles  (t) ;  Earl  of  Darlington  v.  Bowes  (A)  ; 
Pemherton  v.   Pemberton  (/)  ;  Loch  v.    Colman  (m) ;   Wilson  v. 


(a)  1  Hag.  581. 

(c)  2  Moo..  P.C.C,  480. 

(e)  6  Moo.,  P.C.C,  430. 

(g)  1  Cox,  353. 

(0  2  It.  Ch.  Rep.  510. 

(0  13  Ve8.  297. 


{h)  4  Hag.  465. 

((Q  MiL336. 

(/)  12  It.  Bq.  Kep.  622. 

(/i)2Ve8.jnn.295. 

(A)  1  Eden.,  270. 

(m)  2  M.  &  Cr.  635. 


*  It  would  be  impracticable  to  give  even  an  outline  of  the  evidence,  which 
was  very  voluminous,  the  trial  having  lasted  many  days.  The  new  trial  motion 
was  debated  for  eight  successive  days  before  the  Lord  Chancellor. 
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Beddard  (a)  ;  M'Gregor  ▼.  Topham  (6) ;  McGregor  v  Topham  (c) ; 
Doe  Y.  Beviss  (d) ;  Elmslie  v.  WUdman  (e) ;  Dickenson  v.  £/ai^  0 ; 
^o(/  V.  7%omp«on  (^) ;  Gibbs  v.  Hooper  (A) ;  Comey  v.  Caulfield  (t) ; 
Savage  v.  Carroll  (k)  ;  £oo^  v.  Blundell  (I)  ;  CooA  v.  Stfrry  (m) ; 
Hunter  v.  Atkins  (it) ;  Camden  v.  Cowley  (o)  ;  Baker  y.  Baker  (/>) ; 
Stopford  V.  FFi?*<  (y) ;  /S'l^ti/^a?  v.  Sehc^  (r) ;  Curf«**  v.  iS'ma/- 
ridge{s) ;  Gw^  ▼.  lfa#on  (*) ;  jS^pon^  v.  iTo^^  («) ;  For<f  v.  ItV/y  (a?) ; 
FFottfony.  «S't<^on(y). 


1853. 
OAafiocf^f. 

B088BOBOUOB 

V. 

B0T8B. 


The  Lord  Chancellor. 

This  case  has  been  set  down  to  be  heard  for  further  directions, 
upon  a  verdict  found  for  the  plaintiffs  at  the  last  Summer  Assizes  for 
the  couAtj  of  Wexford,  on  an  issue  directed  hj  this  Court,  and  by 
which  verdict  it  has  been  found  that  a  certain  paper  writing,  of 
the  6th  day  of  August  1842,  in  the  pleadings  mentioned,  is  not 
the  last  will  and  testament  of  Caesar  Colclough,  deceased.  The 
female  plaintiff,  Mrs.  Rossborough,  is  the  heiress-at-law  of  Caesar 
Colclough,  and  consequently  entitled  to  his  real  estates,  in  the 
absence  of  any  will  devising  them  to  another.  The  defendants  on 
this  record  claim  title  to  these  estates  solely  through  that  paper  writ- 
ing, alleging  it  to  have  been  the  valid  will  of  Caesar  Colclough ;  and 
the  verdict  having  negatived  that  allegation,  the  final  decision  of  the 
cause  in  favour  of  the  plaintiffs  will  become  a  matter  of  course,  if 
this  verdict  should  remain  undisturbed.    On  the  part  of  the  defend- 


April  IS. 
Judgment, 


(a)  12  Sim.  28. 
(c)  3  Hare,  496. 
(e)  8  Taunt.  236. 
(S)  1  Car.  &  Mar.  177. 
(0  2Ban&Bea.259. 
(0  19Veg.521. 
(n)  S^.&K,  113. 
(/>)  Wight,  397. 


(6)  3  H.  L.  C.  132. 
((0  7C.  B.  B  513. 
(/)  7  Br.  P.  C.  177. 
W2M.  &E.  353. 
(A)  2Ban&Bea.451. 
(«)  1  WiL  98.    . 
(o)  1  W.  Black.  416. 
iq)  12  It.  Bq.  Bep.  647. 


(r)  16  Jut.  909. 
(»)  I  Ca«.  in  Ch.  43;  S.  C,  2  Free.  178. 
(0  1  T.  R.  88.  (tt)  2  W.  Bl.  802. 

(w)  2  Salk.  653.  (y)  1  Salk.  272.  . 
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ants,  however,  a  motion  has  been  made,  which  was  debated  for 
several  days  in  last  Term,  for  a  new  trial  of  the  issue  ;  and  by  the 
notice  of  this  motion  the  defendants  complain  of  the  verdict,  as 
being  against  evidence,  and  against  the  weight  of  evidence ;  they 
further  desire  that  a  new  trial  should  be  had,  because  of  the 
absence  of  a  material  witness ;  and  in  the  event  of  a  new  trial 
being  granted,  they  seek  that  the  venue  should  be  changed  from 
the  county  of  "Wexford  to  the  county  of  Dublin.  The  notes  of  the 
learned  Judge,  before  whom  the  trial  was  had,  have  been  obtained, 
and  referred  to  in  the  discussion  of  the  motion,  and  affidavits  have 
been   made  in  support  of,  and  against,  the  application. 

The  first  and  principal  question  raised  by  this  motion,  and  to 
which  the  Counsel  on  both  sides  chiefly  addressed  themselves,  is, 
whether  this  issue  should  be  submitted  to  a  new  trial,  on  the 
ground  stated  in  the  motion — namely,  that  the  verdict  already 
had  is  against  evidence,  or  against  the  weight  of  evidence  ?  In  the 
outset  of  the  consideration  of  this  question,  and  in  order  to  form  a 
right  judgment  of  the  real  meaning  of  it,  it  is  important  to  advert 
to  the  circumstances  attending  the  trial,  upon  which  there  is  no 
controversy  or  doubt. 

It  was  had  before  a  special  jury  of  the  county  of  WexfOTd,  in 
which  county  the  large  estates  are  situated  which  are  the  subject  of 
this  suit.  No  charge  or  insinuation  has  been  made  of  any,  the  least, 
misconduct  on  the  part  of  the  jury — their  high  personal  respecta- 
bility has  been  and  is  unquestioned,  and  the  learned  Judge  in  bis 
report  states  that  they  appeared  to  be  very  intelligent,  and  seemed 
also  very  attentive  to  the  whole  progress  of  the  case,  and  it  is  not 
asserted  that  their  verdict  was  against  his  charge.  As  regards  the 
Judge,  no  complaint  is  made  that  any  evidence,  properly  admissible 
on  the  trial,  was  rejected,  or  any  admitted  which  ought  not  to  have 
been  received.  He  was  not  called  upon  by  either  side  to  give  any 
special  direction,  or  submit  any  special  question  to  the  jury,  not 
embodied  in  the  general  purport  of  his  charge.  To  his  charge,  no 
exception  or  objection  whatsoever  was  made  at  the  trial,  or  has 
been  suggested  in  the  notice  of  this  motion,  or  in  the  course  of  the 
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kngtbened  discussion  it  has  nndergoDe.     The  learned  Judge  states         1863. 
that  he  explained  to  the  jury,  as  far  as  he  could,  the  law  of  the  case,      ^ , — ^ 

R086BOBOUOH 

and  drew  their  attention  to  the  facts,  with  such  observations,  as  to           v, 
their  applicability  to  the  law,  as  the  case  suggested ;  telling  them         * 


that  they  were  to  judge  of  the  facts,  and  to  estimate  the  credit  of     Judgment. 
the  witnesses ;  that  no  objection  was  made  on  eithw  side  to  any 
thing  tliat  he  said,  nor  any  suggestion  from  either  party  of  any 
thing  omitted  on  his  part ;  and  he  has  not  certified  that  he  was 
dissatisfied  with  the  verdict 

Such  being  the  admitted  facts,  as  regards  the  conduct  of  the 
trial,  the  Court  is,  I  think,  well  warranted  in  concluding  that  it  was, 
in  all  respects,  fair  and  impartial;  that  there  was  evidence  given 
of  facts  proper  to  be  submitted  to  the  consideration  of  the  juiy,  on 
the  side  of  the  party  in  whose  favour  the  verdict  was  given — that 
this  evidence,  with  the  whole  of  the  testimony  on  both  sides,  and 
the  consideration  of  the  credit  of  the  witnesses,  were  properly  laid 
before  them  by  the  Judge,  and  that  the  legal  considerations  bearing 
on  the  case,  and  their  just  application  to  the  evidence,  were  rightly 
stated  and  explained  to  the  jury,  with  all  the  fulness  and  accuracy 
to  be  expected  from  the  great  learning  and  intelligence  and  the 
long  experience  of  the  very  eminent  Judge  before  whom  the  case 
was  tried.  If,  therefore,  by  the  terms  of  the  notice  of  motion  for  a 
new  trial,  which  designates  this  verdict  as  one  against  evidence,  it 
be  meant  that  there  was  not  any  evidence  to  be  submitted  to  the 
jury  on  behalf  of  the  party  who  obtained  this  verdict,  it  is,  I  think, 
plain  that  this  objection  cannot  be  sustained,  consistently  with  the 
course  taken  and  acquiesced  in  by  both  parties  at  the  trial ;  and  I 
do  not  think  the  objection  to  the  verdict  in  this  form  was  insisted  on 
during  the  argument  here,  while  the  facts  of  the  case,  when  they 
come  to  be  considered,  plainly  show,  I  think,  that  it  is  untenable. 
The  substantive  objection  dwelt  on  by  the  Counsel  in  support  of 
the  motion  was  that  mentioned  in  the  second  branch  of  this  section 
of  the  notice,  namely,  that  the  verdict  was  against  the  weight  of 
the  evidence,  and  to  this  objection  I  shall  now  more  fully  advert. 
In  the  discussion  of  it.  Counsel  ranged  over  a  wide  field  of  inquiry, 
and  I  do  not  say  this  was  unnecessary,  considering  the  peculiar 
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circumstances  of  the  case.  The  matters  the  most  important  to  be 
attended  to  lie  however  within  narrower  bounds ;  but  there  is  much 
evidence  applicable  to  them.  Upon  that  evidence  the  jury  have 
pronounced  their  opinion,  and  have  found  that  the  document  in 
question  is  not  the  last  will  and  testament  of  Gsesar  Colclough,  while 
the  defendants  insist  that  it  is;  and  that  there  was  no  sufficient 
weight  of  evidence  to  justify  that  finding,  against  the  evidence  given 
on  their  part,  and  on  which  they  rely  as  satisfactorily  establishing 
the  validity  of  the  instrument. 

The  defendant  Mrs.  Boyse  was  the  wife  of  Caosar  Colclough, 
when  that  writing  was  signed  by  him ;  she  is  made  by  it  the  sole 
devisee  of  all  his  large  estates,  real  and  personal ;  but  the  plaintiffs 
allege,  and  their  allegation  has  been  sustained  by  the  verdict,  that 
in  truth  the  document  was  obtained  ^m  him  by  coercion,  and 
undue  influence  exercised  by  her — she  having  acquired  over  him, 
and  used,  a  degree  of  dominion  and  control  by  which  he  was 
so  subdued  to  her  purpose  as  to  be  no  longer  a  free  agent,  but  the 
mere  submissive  instrument  of  her  wishes  and  desires.  In  consider- 
ing the  question  thus  presented,  it  is  important  to  keep  in  view  the 
position  of  the  Judge  of  a  Court  of  Equity  in  such  cases,  and  the 
principles  by  which  his  decision  is  to  be  guided. 

According  to  the  constitution  and  duties  of  this  Court,  in 
questions  relating  to  devises  of  real  estates,  the  decision  of  the 
validity  of  such  devises  does  not  rest  with  the  Judge.  He  is  not 
placed  in  the  position  of  the  Judge  of  a  Court  of  Probate,  in  relation 
to  wills  of  personal  estate,  whose  province  it  is,  unfettered  by  any 
other  judgment  or  opinion,  to  weigh  the  evidence  before  him  as  a 
guide  to  his  own  original  adjudication,  and  to  decide  the  case 
accordingly  upon  its  absolute  and  intrinsic  merits.  The  position 
of  a  Judge  of  a  Court  of  Equity  is  very  diflerent.  The  litigant 
parties  only  appeal  to  his  intervention,  because  of  some  impediments 
existing  to  their  proceeding  by  the  ordinary  course  of  ejectment 
ia  the  Courts  of  Common  Law,  for  the  purpose  of  having  their 
rights  submitted,  by  means  of  that  intervention,  to  a  legal  issue 
before  a  jury ;  and  when  the  verdict  of  the  jury  is  returned  to  him 
he  cannot  decide  against  it,  otherwise  than  by  remittiug  the  case 
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for  a  new  trial  to  another  jury.     This  is  the  limit  of  his  power,  and         1853. 
the  foundation  of  the  principle  on  which  he  is  to  act     It  is  plain      w^^-ll/ 
that  Buch  power  is  not  to  be  capriciously  or  arbitrarily  exercised,  «. 

and  that  it  is  not  to  be  put  in  force  simply  at  the  instance  of  the  ' 

defeated  party,  as  a  matter  of  course,  or  on  mere  speculation.  Faith  •*<^'«««<' 
•must  be  given  to  the  solemn  finding  on  oath  of  a  fairly  selected 
jury,  acting  with  the  assistance  and  under  the  directions  of  a  Judge 
of  a  Court  of  Law  ^  and  unless  that  Judge  be  himself  dissatisfied 
with  the  verdict,  or  there  shall  appear  in  the  evidence  to  be  matters 
of  sufficient  weight,  notwithstanding  such  finding,  to  induce  the 
Court  to  take  upon  itself  the  responsibility  of  declining  to  act  on 
the  first  verdict,  and  asking  the  aid  of  a  further  inquiry  of  the  same 
nature — in  other  words,  unless  the  Court  shall  think  it  more  satis- 
factory for  its  guidance  to  the  final  result,  that  the  case  should  again 
be  submitted  to  a  trial  in  a  Cou|*t  of  Law,  that  finding  ought  to 
remain,  and  must  remain,  undisturbed. 

The  doctrine  of  the  Court  on  this  subject  may  have  been  at 
times  more  relaxed,  and  in  earlier  cases  we  find  it  said  that  the 
Court  will  not  bind  the  inheritance,  as  it  is  expressed,  by  one  trial. 
To  whatever  extent  that  notion  may  have  prevailed,  I  think  I  may 
say  it  is  no  longer  prevalent,  and  the  current  of  modem  authorities 
tends  in  the  contrary  direction.  To  support  these  general  views,  I 
have  but  to  refer  to  the  judicial  language  used  in  some  of  the  cases 
referred  to  in  the  debate  of  this  motion.  The  case  of  Jones  v. 
Jonen  (a)  is  a  clear  authority  for  the  principle  I  have  stated  as  to 
the  jurisdiction  of  this  Court  in  cases  of  wills,  that  it  has  no  juris- 
diction to  determine  on  their  validity,  and  that  all  it  can  do  in  such 
cases  is  to  direct  an  action,  or  the  trial  of  an  issue.  The  same 
doctrine  is  distinctly  enounced  by  Lord  Eldon,  in  Pemberton  v. 
Pemberton  (b).  That  the  notion  at  one  time  prevailed  that  the 
inheritance  of  land  could  not  be  bound  in  this  Court  by  one  trial, 
is  plain,  from  the  case  of  Lord  Darlington  v.  Bowes  (o),  a  case 
heard  in  the  year  1759,  when  Lord  Northingthon  acted  on  this 
view,  although  obviously  against  his  own  opinion  that  there  ought 

(a)  3  Mer.  161.  (6)  13  Ves,  297. 

(e)  1  Edea,  270. 
VOL.  3.  63 
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not  to  be  any  such  rule;  and  with  that  opinion  the  modern  autho- 
rities concur,  and  th^y  establish  that  an  application  for  a  new  trial 
of  an  issue  is,  in  every  case,  an  application  to  the  discretion  of  the 
Court,  and  to  be  judged  of  by  regard  to  all  the  circumstances  of  the 
case.  So  the  rule  is  stated  by  Lord  Cottenham,  in  the  case  of 
Locke  V.  Colman  (a) :  '*  In  this  Court  it  is  matter  of  discretion 
whether  any  second  trial  shall  be  had.**  He  then  adds,  **bat  ia 
exercising  that  discretion,  this  Court  very  properly  has  regard  to 
what  would  have  been  the  rights  of  the  parties  at  law,  and  is  there- 
fore unwilling  to  bind  the  rights  by  a  single  triaL**  This  observation 
was  noticed  in  the  argument  of  the  present  case,  as  showing  that 
Lord  Cottenham  leaned  to  the  opinion,  that  the  circumstance  that  a 
party  whose  rights 'to  real  estate  can  be  asserted  at  law  may  by  sdo- 
cessive  ejectments  obtain  repeated  opportunities  of  trying  those 
rights,  afforded  in  itself  a  reason  for  granting  a  new  trial  in  a  Coart 
of  Equity ;  but  in  the  next  page,  46,  he  states  more  fully  the  princi- 
ples on  which  new  trials  are  to  be  granted,  and  in  a  manner  which 
shows  that  this  reason  alone  would  not  be  sufficient.  He  says, 
referring  to  a  case  {Mudd  v.  Scudamore)  heard  before  himself  at  the 
Rolls,  but  not  elsewhere  reported,  and  comparing  it  with  the  case  of 
Locke  V.  Colman,  then  at  hearing — *'In  both  cases  the  consider- 
ation was,  whether  this  Court  would,  under  the  circumstances,  come 
to  the  adjudication  upon  the  result  of  one  trial  at  law,  it  appearing 
to  the  Court  that  more  light  upon  the  subject  was  likely  to  be 
obtained  by  another  trial" — and  again,  **  It  is,  however,  sufficient 
for  the  purposes  of  this  case  to  say,  that  the  Court  will  not  bind 
the  inheritance  by  the  result  of  a  single  trial,  if  there  be  reason  for 
believing  that  a  second  trial  may  afford  more  satisfactory  grounds 
upon  which  a  final  adjudication  of  the  rights  of  the  parties  may  be 
founded."  The  marginal  note  of  that  case  is  erroneous  in  introducing 
the  word  *'  especially,"  and  the  mistake  in  this  respect  has  ahready 
been  pointed  out  in  the  judgment  of  Lord  Brougham,  in  the  case  of 
McGregor  v.  Topham{b).  That  case  of  McGregor  v.  Topkam  in 
effect  closes  all  argument  now  on  the  general  principle  as  to 
granting  new  trials  in  cases  such  as  this ;  and  in  that  case  the  verdict 
(a)  2  Myl.  &  Cr.  45.  (5)  3  House  of  Lords  Cases,  154. 
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was  against  the  heir-at-law,  not  in  his  favour,  as  here.     It  con-        1853^. 
clusively  establishes  that  there  is  no  absolute  rule  in  a  Court  of     <^ ^~i^ 

ROSSBOftOUGH. 

Equity  requiring  that  Court,  aa  of  course,  to  grant  a  second  trial  of  v. 

B0T8E 

an  issue  devisavit  vel  non,  unless  the  Judge  in  Equity  is  satisfied  ' 

that  a  second  trial  may  afford  more  satisfactory  grounds  for  the        ^  ^^ 
final  adjudication  between  the  parties. 

I  forbear,  therefore,  going  into  any  further  reference  to  the 
authorities  which  were  commented  on  in  that  case,  and  which  were 
among  those  principally  adverted  to  in  the  argument  on  this.  There 
is  one  other  case,  however,  very  deserving  of  notice,  the  case  of  - 
Waters  v.  Waters  (a).  It  was  not  referred  to  in  the  case  of 
McGregor  v.  Topham,  although  decided  previously  to  it  ;  for, 
perhaps,  it  had  not  been  published  when  that  appeal  was  before  the 
House  of  Lords.  It  contains  a  full  and  able  summary  by  Vice- 
chancellor  Knight  Bruce,  of  all  the  principles  upon  which  the  Court 
acts  in  these  applications,  and  the  marginal  note,  which  is  sustained 
by  the  report,  is,  **  The  only  course  taken  in  a  suit  to  establish  a 
will  is  to  direct  an  issue ;  but  the  object  of  this  being  to  satisfy  the 
Court  directing  it,  a  verdict,  at  once  the  result  of  a  well-conducted 
and  fair  trial,  and  the  afiirmation  of  what  is  by  that  Court  itself 
thought  to  be  the  truth,  ought  not  to  be  disturbed  without  sub- 
stantial grounds  for  believing  that  on  a  second  trial  other  evidence 
of  a  weighty  nature,  bearing  against  the  existing  conclusion,  can 
and  will  be  produced ;  and,  therefore,  where  no  substantial  ground 
for  such  belief  was  shown,  the  Court  refused  a  second  trial.  When 
an  allegation  of  a  matter  of  fact  has  been  once  fairly  investigated 
between  the  litigating  parties,  before  a  competent  judicature,  the 
unsuccessful  party  not  having  been  taken  by  surprise,  nor  being 
able  to  allege  mistake,  accident,  or  any  subsequent  discovery  of  a 
material  kind,  the  investigation  should  be  considered  sufficient,  and 
the  judgment  thereon  conclusive  as  between  the  parties.  It  is  pro- 
perly incident  to  an  issue  between  the  devisee  and  heir,  that  the 
trial  should  be  conclusive  between  the  parties,  though  the  conduct  of 
the  unsuccessful  party  may  have  been  perfectly  fair,  and  although 
neither  consent  nor  acquiescence  can  be  alleged  against  him ;  and 

(a)  2  De  Gex  &  Smal.  591. 
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this  is  equally  true,  whether  the  issue  relates  to  a  will  questioned  by 
a  plaintiff  or  a  defendant  in  a  Court  of  Equity." 

I  have  hut  to  add,  on  this  part  of  the  case,  that  I  did  in  this 
case  what  Sir  Knight  Bruce  did  in  that :  I  communicated  with  the 
learned  Judge  as  to  his  opinion  of  the  verdict.  The  inquiry  in  this 
case,  as  in  that,  was,  whether  he  was  satisfied  or  dissatisfied  with  it  ? 
and  his  reply  accords  substantially  with  that  given  to  Sir  Knight 
Bruce  in  Waters  v.  Waters.  The  learned  Baron  has  stated  to  me 
that  he  was  satisfied  with  the  verdict,  although  he  would  also  have 
been  satisfied  had  it  been  in  favour  of  the  devisee.  Adopting  the 
language  of  Lord  Lyndhurst,  in  the  case  of  Gibbs  v.  Hooper  (a), 
I  might  on  this  ground  stop  here,  without  going  farther  with  the 
case.  He  says  there,  "  If  this  application  had  rested  solely  on  the 
ground  that  the  verdict  given  by  the  jury  was  against  the  weight  of 
evidence  produced  at  the  trial,  as  the  Judge  has  stated  that  upon 
the  whole  he  was  not  dissatisfied  with  that  verdict,  which  is  the 
usual  form^in  which  Judges  intimate  their  opinion  that  a  verdict 
ought 'not  be  disturbed,  I  should  not  direct  a  second  trial  of  this 
issue;"  and  the  language  of  Lord  Loughborough,  in  the  case  of 
Bates  V.  Graves  (5),  is  pointed  to  the  same  course : — '*  Under  the 
circumstances  in  which  the  cause  now  unfortunately  comes  before 
me,  it  is  necessary  to  go  into  a  much  fuller  consideration  of  all  that 
passed  upon  the  former  trial,  than  would  have  been  necessary  if 
this  public  misfortune  had  not  prevented  me  from  knowing  judicially 
what  opinion  the  Judge  formed  of  the  verdict.  Therefore  I  have 
been  obliged  to  enter  into  the  consideration,  whether  the  evidence 
is  such  as  would  have  been  satisfactory  to  me,  if  I  had  to  attend 
the  trial." 

Some  notice  of  the  material  and  leading  facts  of  the  case  seems 
to  me,  however,  to  be  in  accordance  with  the  usual  course  of 
judicial  .observation  in  cases  like  the  present,  and  due  as  well  to 
the  importance  of  the  interests  involved  on  this  application,  as  to 
the  arguments  of  the  Counsel  who  have  with  so  much  zeal  and 
ability  endeavoured  to  sustain  the  interests  of  the  respective 
parties.    The  simple  fact  left  to  the  jury  was,  whether  the  document 

(6)  2  M.  &  K.  355.  (6)  2  Vee.  jun.  288. 
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executed  on  the  6th  day  of  August  1842  was  or  was  not  the  last        1853. 
will  and  testament  of  Caesar  Coldough,  deceased  ?     That  document     sJlf*^iI/ 
18  in  the  following  words: —  9. 

"  The  last  wiU  of  me,  Cassar  Colclough,  of  Tintem  Ahbey,  in  "2I!f ' 
the  county  of  Wexford,  and  Boteler  House,  Cheltenham,  Esquire.  •'"*^"**^- 
I  give  and  devise  all  and  singular  my  real  and  personal  estate  to  my 
dear  wife  Jane  Stratford  Colclough,  her  heirs,  executors,  adminis- 
trators and  assigns,  to  and  for  her  and  their  own  absolute  use  and 
benefit,  but  as  to  any  estate  vested  in  me  upon  trust,  or  by  way  of 
mortgage,  subject  to  the  equities  afiEecting.the  same  respectively.  I 
appoint  the  said  Jane  Stratford  Colclough  executor  of  this  my  will, 
hereby  revoking  any  other  will  by  me  at  any  time  heretofore  made. 
In  witness  whereof  I  have  to  this  my  will  set  my  hand,  the  6th  day 
of  August,  in  the  year  of  our  Lord  1842." 

^  C^SAB   CoLCIiODOH." 

The  evidence  relating  to  the  preparation  and  execution  of  that 
document  is  short  and  simple ;  it  is  the  evidence  of  Mr.  Williams,  a 
professicmal  gentleman  in  Cheltenham,  who  (I  am  at  present  con- 
fining myself  to  the  day  of  the  execution  of  the  document)  says  that 
he  saw  Mr.  Colclough  on  the  morning  of  the  6th  of  August,  about 
eleven  o'clock.  He  was  s*ent  for,  and  Mr.  Colclough,  who  walked 
into  the  room,  said  he  had  made  up  his  mind  to  leave  all  his 
property  to  Jane,  that  he  was  sure  she  would  do  what  was  right. 
The  attorney  then  went  to  his  office,  and  prepared  the  draft  of  the 
will,  and  returned  at  three  o'clock  with  the  engrossment,  having 
made  an  appointment  with  Dr.  Fortnom  to  witnesss  the  will ;  that 
they  met  at  Boteler  House,  and  saw  Mr.  Colclough  duly  execute 
the  will  in  their  presence,  and  Mr.  Williams  swore  that  he  was  of 
sound  and  disposing  mind  at  the  time.  So  far  the  evidence  is 
simple  and  direct,  but  this  is  a  very  small  part  indeed  of  the  case, 
and  it  is  necessary  to  advert  to  the  antecedent  circumstances,  to 
account  for  the  litigation  which  has  taken  place  between  the  parties. 
It  appears  now  that  this  document  was  not  the  only  will  executed 
at  this  period  by  Mr.  Colclough,  but  was  the  conclusion  of  a 
series  of  three  wills  executed  by  the  same  gentleman,  one  upon 
the  4th  of  August,  anot^^^r  upon  the  5th,  and  the  last  upon  the  6th 
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— JlJJffJ!^     Mr.  Williams,  and  all  of  them  witnessed  by  the  same  witnesses, 
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V.  Mr.  Williams  and  Dr.  Fortnom.    The  will  of  the  4th  of  August  has 

B0T8E. 

'        not  been  proved  at  the  trial ;  a  copy  of  it,  however,  was  in  evidence, 

"  ^'"^  '  and  it  is  necessary  to  advert  to  how  that  document  purported  to 
convey  the  estates  of  the  testator.  With  regard  to  that  document^ 
written  instructions  were  taken  down  by  Williams  from  Mr.  Col- 
clough,  chiefly  to  this  eflect:  He  appointed  Sir  Thomas  Esmonds 
and  Eusebius  Stratford  Kirwan  his  executors,  and  he  then  gave  to 
them  such  a  portion  of  his  personal  estate  as  in  their  opinion  would 
be  sufficient  to  purchase  an  unredeemable  annuity  of  £4,500  for  his 
wife,  Mrs.  Colclough,  during  her  lifetime ;  and  he  then  empowered 
the  executors,  in  the  event  of  his  personal  estate  being  insufficient 
for  the  purchase  of  the  annuity  (which,  however,  he  did  not 
anticipate),  to  resort  to  the  real  estate.  These  instructions  being 
supplied  to  Mr.  Williams,  the  document  is  accordingly  prepared  by 
him.  It  speaks,  however,  of  no  ultimate  disposition  of  the  remainder 
of  his  property,  except  so  far  as  it  directs  the  trustees,  in  the  case  of 
any  sums  of  money  remaining  in  their  hands,  after  the  purchase 
of  the  annuity,  to  pay  the  same  to  the  person  or  persons  entitled 
to  the  residue  of  his  real  estate,  but  in  no  other  way  making  any 
disposition  of  that  estate. 

It  appears  that  on  the  6th  of  August  another  will  was  made,  and 
the  account  given  of  it  stands  thus : — ^It  appears,  from  Doctor  Fort- 
nom's  evidence,  that  in  a  conversation  which  he  had  with  the  tes- 
tator, the  latter  spoke  of  his  having  purchased  Boteler  House  for 
Mrs.  Colclough  ;  and  Doctor  Fortnom  thought  that  the  object  of 
making  the  will  of  the  4th  of  August  was  to  carry  out  that  inten- 
tion. The  Doctor  called  Mr.  Colclough's  attention  to  the  circum- 
stance, that  no  mention  of  Boteler  House  was  contained  in  the 
instrument  in  question ;  and  then  the  will  of  the  6th  of  August  was 
prepared.  To  account  for  the  non-production  of  the  will  of  the 
4th,  it  is  represented,  that  upon  Mr.  Williams  attending  on  the  6th, 
he  brought  the  will  of  the  4th  with  him,  and  took  instructions  upon 
the  margin.  He  brought  home  that  paper ;  and  the  will  of  the  5th 
is  prepared,  which  corresponds  with  the  will  of  the  4th,  except  in 
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giving  to  Mrs.  Colclough,  and  her  heirs,  Boteler  House.  The  re- 
mainder of  the  will  is  pretty  much  in  the  same  terms  as  the  will  of 
the  4th,  in  all  other  respects.  So  matters  stood.  The  will  of  the 
5th  was  executed  in  the  afternoon  of' that  day,  and  was  left  in  the 
house  of  Mr.  Colclough ;  and  so  matters  remained  until  the  morning 
of  the  6th,  Mr.  Williams  heing  then  sent  for — it  ^oes  not  appear 
by  whom,  nor  indeed  is  it  very  material.  He  saw  Mr.  Colclough, 
and  his  account  of  the  interview  is  this,  which  I  take  from  the  evi- 
dence : — '*  Witness  saw  Mr.  Colclough  on  the  morning  of  the  6th, 
about  eleven.  Witness  was  sent  for.  Mr.  Colclough  walked  into 
the  room,  as  before.  He  said  he  had  made  up  his  mind  to  leave  all 
his  property  to  Jane;  that  he  waa  sure  she  would  do  what  was 
Tight.  Witness  prepared  a  draft  of  the  will,  returned  at  three 
o'clock  with  the  engrossment ;  had  made  an  appointment  with  Doc- 
tor Fortnom  to  witness  the  will.  They  met  together,  and  saw 
Mr.  Colclough  only  execute  the  vnll.  Witness  read  the  will,  and 
then  Mr.  Colclough  read  it  over  himself.  On  all  occasions,  Mr. 
Colclough  was  of  sound  mind."  By  that  will,  all  the  antecedent 
provisions  of  the  two  former  wills  are  entirely  displaced.  The 
app<Mntment  of  executors  is  displaced — the  bequest  of  the  annuity 
to  Mrs;  Colclough  is  at  an  end — nothing  is  said  about  Boteler 
House,  or  any  particular  portion  of  the  testator's  property ;  but 
the  whole  of  the  estates,  real  and  personal,  are  given  absolutely  to 
Mrs.  Colclough,  who  is  made  executrix  of  the  will.  There  cannot 
be  a  more  complete  disposition  in  favour  of  another  than  is  con- 
tained in  the  vnll  of  the  6th  of  August,  and  so  far  as  it  does  convey 
the  whole  of  the  property,  it  is  necessarily  a  departure  from  the 
antecedent  wills  of  the  4th  and  of  the  5th  of  August.  Very  little 
appears  to  have  occurred  upon  any  of  those  occasions,  when  the  two 
witnesses  saw  Mr.  Colclough,  to  throw  light  upon  this  case.  They 
admit  they  would  have  witnessed  any  succession  of  wills  from  day 
to  day,  however  differing  from  each  other,  if  called  upon  by  the 
testator.  They  appear  not  to  have  known  any  thing  of  the  amount 
or  of  the  nature  of  the  estates  of  Mr.  Colclough,  or  to  have  asked 
him  any  thing  on  the  subject,  with  the  exception  of  there  having 
been  a  remark  made  to  Mr.  Colclough,  respecting  his  property,  on 


1853. 
Chancery. 

B0S8B0B0UOH 
V, 

BOTSB. 

Judgment. 


Digitized  by 


Google 


BOSSBOROUQH 

V, 

B0T8E. 


504  CHANCERY  REPORTS. 

1853.  the  5th  of  August,  when  Mr.  Williams  asked  him  what  he  meant  ta 
_  ^'^  do  with  the  residue;  and  he  appears  to  have  been  somewhat  an- 
noyed with  that  remark.  I  shall  read  the  evidence  of  Mr.  Williams, 
in  reference  to  the  execution  of  the  former  wills ;  and  it  is  as  fol- 
Judgment,  j^^^ ._«  j  ^^  jy^  Coklough,  about  his  will,  on  the  3rd  of  August 
1842,  about  seven  o'clock.  He  was  in  a  bed-room  sitting-room. 
Mr.  Colclough  said  he  had  sent  for  witness,  as  to  his  will.  Witness 
took  down  instructions.  When  witness  went  to  the  house,  he  saw,  he 
thinks,  Mrs.  Colclough.  She  did  not  accompany  him  to  the  room. 
The  draft  will  was  prepared  by  clerks,  from  witness's  instruc- 
tions. Took  draft  on  following  day.  Mr.  Colclough  was  in  the 
same  room.  Witness  read  the  draft.  The  will  was  then  engrossed. 
Witness  called  in  Doctor  Fortnom,  to  ask  him  to  witness  the  wilL 
Witness  and  Doctor  Fortnom  met  on  the  4th,  when  the  will  was 
executed.  Witness  left  will  of  the  4th  with  Mr.  Colclough.  Saw 
Mr.  Colclough  on  the  5th.  On  that  day,  saw  will  of  the  4th.  Went 
there  at  eleven.  On  the  5th,  Mr.  Colclough  was  in  the  same  room. 
Mr.  Colclough  said  he  wanted  to  make  an  alteration,  by  leaving 
Mrs.  Colclough  Boteler  House,  and  that  he  was  not  sure  whether, 
by  will,  four  thousand  five  hundred  pounds  annually  had  been  se* 
cured  to  her  in  addition,  besides  the  five  hundred  pounds  secured  by 
settlement.  Witness  prepared  another  instrument,  in  accordance 
with  what  Mr.  Colclough  desired.  Prepared  that  will  same  day. 
Saw  Doctor  Fortnom  again  that  day.  The  will  of  the  5th  was  then 
executed.  Witness  did  not  see  Mrs.  Colclough  at  all  on  the  5th." 
The  witness  was  cross-examined,  and  says: — "Witness  made  will  of 
the  4th  instructions  for  will  of  the  5th.  Took  down  instructions  in 
writing,  for  the  will  of  the  4th ;  took  will  of  the  4th  home  with  him, 
with  marginal  notes  in  pencil.  Has  no  draft  of  the  wiU  of  the  5th ; 
believes  he  took  home  will  of  the  4th.  A  clerk,  named  Cranten, 
engrossed  will  of  the  5th,  witness  thinks,  from  will  of  the  4th. 
Witness  believes  that  Mr.  Colclough  told  him  to  put  down  in  will 
of  the  5th,  to  purchase  an  unredeemable  annuity.  Mr.  Colclough 
said  that  Mrs.  Colclough  was  to  have  no  further  claim  on  the  estate 
than  the  annuity.  Mr.  Colclough  was  feeble.  Saw  him  sign  his 
name  unwillingly  at  first ;  not  a  moment  elapsed  between  the  first 
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and  second  signatures.  Swears  he  read  over  the  will;  read  will 
of  the  6th,  and  Mr.  Colclough  read  it.  Will  swear,  to  the  best  of 
his  recollection,  that  he  did  read  will  of  the  6th ;  will  not  swear 
positively.  Witness  took  no  instructions  in  writing  for  will  of  the 
6th ;  has  no  draft  of  that  will ;  the  will  was  signed  in  about  half 
an  hour  after  they  came  in.  Mr.  Colclough  was  sitting  on  the  bed 
when  he  signed  will  of  the  6th;  he  was  not  fully  dressed.'' 

Now,  as  I  have  said  already,  there  is  little  that  relates  to  the 
case  to  be  found  in  this  testimony,  beyond  the  simple  statement  of 
the  fact  of  the  execution  of  the  will.  That  the  testator,  at  the  time 
of  the  execution  of  the  will  of  the  5th,  had  not  made  up  his  mind 
to  dispose  of  the  residue  of  his  estate,  is  plain  from  Williams's^ 
evidence ;  and  he  also  declared  to  him  that  in  making  the  will  of 
the  4th  of  August,  his  intention  was  that  Mrs.  Colclough  should 
have  no  claim  except  as  to  her  annuity,  and  that  he  would  defer 
disposing  of  the  residue  until  he  went  to  London. 

Under  these  circumstances,  the  case  was  presented  to  the  jury, 
of  a  will  made,  revoking  and  displacing  all  the  dispositions  of  the 
day  before,  and  of  the  day  previous  to  that,  and  so  comprehen- 
sive as  to  give  to  Mrs.  Colclough  the  entire  of  the  property, 
about  which  on  the  4th  and  the  5th  Mr.  Colclough  was  undecided, 
and  upon  the  4th  he  said  that  she  had  no  claim  upon  the  estate, 
beyond  the  amount  of  the  annuity.  Seething  wais  said  of  the 
state  of  mind  of  Mr.  Colclough  at  the  time,  and  there  was  a  good 
deal  of  evidence,  no  doubt,  in  the  case  in  regard  to  the  general  con- 
dition of  his  mind  before  and  at  the  time  of  the  execution  of  the  will. 
That  his  memory  was  not  very  perfect,  as  regards  very  recent 
transactions,  may  be  collected  from  Doctor  Fortnom's  statement 
as  to  the  omission  to  devise  Boteler  House  to  his  wife;  but  this 
does  not  appear  very  material,  because  Doctor  Fortnom  hin^f^clf 
forgot  any  thing  respecting  Boteler  House  upon  the  day  of  the  exe- 
cution of  the  will  of  the  4th.  It  is  evident,  however,  that  the 
testator  was  weak  and  debilitated;  he  died  in  a  fortnight  after- 
wards. He  was  suffering  under  a  painful  and  distressing  disease, 
which  must  have  affected  the  state  of  his  mind,  and  which,  for  a 
part  of  the  time  required  the  administration  of  a  certain  amount  of 
VOL.  3.  64 
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1853.        stimulants;  but  1  am  not  of  opinion  that  the  proportion  was  sucb 
v«-— V — ^     as  to  be  considered  material  in  the  case. 

ROfiSBOROUGH 

V.  If  the  question  resolved  itself  into  one  of  the  general  capacity 

'        of  making  any  one  of  these  wills,  there  would  not  be  much  contro- 

v<H^  versy,  and  the  jury  would  scarcely  have  come  to  the  conduaion  that 
the  testator  was  not  of  sound  mind ;  and  I  think  it  right  to  say,  in 
regard  to  the  general  character  of  Doctor  Fortnom  and  of  Mr. 
Williams,  that  nothing  appears  to  justify  the  slightest  imputation 
upon  them :  all  that  is  meant  to  be  said  is  this,  that  they  knew 
nothing  of  the  property  of  Mr.  Colclough — that  they  made  no 
inquiry — that  they  were  not  in  a  position  to  make  any  suggestion, 
and  that  as  between  the  husband  and  the  wife  they  were  not  likely 
to  interfere,  under  the  circumstances  of  the  case. 

I  have  then  to  consider  how  far  other  matters  a|^)earing  in 
the  case  tend  to  substantiate,  upon  one  side  or  the  other,  the 
issue  found  by  the  jury,  and  a  question  whether  there  was  evi- 
dence of  any  previous  intention  upon  the  part  of  Mr.  Colclough 
i^ith  regard  to  the  disposition  of  his  large  landed  estates.  He 
had,  it  appears,  ample  personal  e3tate  to  meet  the  provision  or 
large  annuity  to  his  wife,  but  he  had  besides  landed  estates  to 
the  amount  6t  j£7000  a-year.  He  was  the  representative  of  a 
very  ancient  and  honourable  and  respectable  family  in  the  county 
*  of  Wexford ;  and  according  to  the  ordinary  dictates  of  human  nature 
(as  I  may  say),  one  would  have  expected  that  he  should  have  left 
them  to  devolve  on  the  fan^ily  of  which  he  was  the  head ;  he  himself 
had  no  child  to  leave  the  property  to;  When  he  died,  be  was  upwards 
of  seventy-six  years  of  age  ;  he  had  been  married  in  1818 ;  and  in 
1824,  six  years  after  his  marriage,  a  will  was  duly  exeauted  by  him, 
and  deposited  with  either  M^rs.  Latouche,  or  Wright,  the  banker, 
in  London  (it  is  not  y&ry  clear  with  which,  nor  is  it  of  any  cen- 
sequence),  and  that  will  undoubtedly  did  show  an  intention  that 
the  property  should  remain  in  the  family  of  which  he  was  the  head. 
Its  provisions  are  strange,  perhaps  impracticable — ^perhaps  void 
for  uncertainty — perhaps  it  was  out  of  the  range  of  human  pro- 
bability that  the  devisees  could  come  into  este ;  but  however  that 
might  be,  bis  intention  was  that  the  property  should  remain   in ; 
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some  brandi  of  his  family.     The  provision  for  those  who  were        1853. 
then  living  was  small,  but  it  showed  an  intention  not  to  exclude     v.^.^..^ 

ROSSBOROUOH- 

Ihem.     He  bequeaths  to  his  cousin,  the  Rev.  Dudley  Colclougb,  t;. 

one  shilling,  a  bequest  which  does  not  show  much  affection  for  him ;  ' 

he  leaves  to  his  son  only  £100  a-year;  to  another  he  leaves  £50  "  y">«^- 
a-year;  and  it  is  apparent  that  he  did  not  show  much  regard  for 
any  of  the  living  members  of  his  family ;  but  still  he  directecf  that 
the  residue  of  his  large  fortune  should  accumulate  for  the  present, 
until  one  of  the  male  descendants  of'  Csesar  or  of  Agmond,  educated 
in  England  or  Scotland,  from  four  years  of  age,  should  attain  the 
age  of  twenty-one.  It  was  not  out  of  the  range  of  human  probabi- 
lity that  the  will  should  operate ;  but  however  defective,  it  showed 
what  was  his  design,  and  he  was  then  married  for  six  years ;  and> 
although  it  was  said  that  his  wife  had  estranged  him  from  all  his 
relatives,  yet  that  in£uence  had  not  then  induced  him  to  devise 
away  his  real  estates  from  his  family.  There  is  some  slight  evidence 
in  the  testimony  of  Mr.  Nunn,  as  to  declarations  by  Mr.  Colclougk 
regarding  the  disposition  of  his  property  in  favour  of  his  family  ;  1 
say  slight  evidence,  and,  with  this  trifling  exception,  it  is  difficult  to 
find  in  the  case  much  to  indicate  a  regard  for  his  relatives.  Not 
very  long  after  the  period  when  he  had  attained  his  age,  he  had  been 
dissociated  from  all  his  relations  and  friends,  by  being  detiuned  as  a 
prisoner  in  France ;  and  being  thus  separated  from  them  for  a  long 
series  of  years,  it  would  appear  that  he  maintained  not  very  intimate 
associations  with  them  upon  his  return  to  this  country,  and  to  the  last 
it  did  not  appear  that  any  of  his  family  were  very  intimate  with  Mr. 
Coldouglb-  He  had  been  married  in  1818,  when  about  fifty-two 
years  of  age,  and  from  that  period  to  his  decease,  he  and  his  wife 
always  lived  together ;  and  in  the  abstract,  one  would  not  be  much 
startled,  that  in  the  unbiassed  exercise  of  his  judgment,  he  should 
have  made  a  will  in  favour  of  bis  wife ;  but  in  considering  whether, 
upon  the  evidence,  that  was  actually  so  or  not,  a  great  deal  more  has 
to  be  inquired  into. 

To  the  last,  at  least  even  after  the  execution  of  the  will  of  the 
5th  of  August  1842,  his  intention  as  to  the  disposition  of  his 
property  was  unsettled.    He  certainly  had  not  made  up  his  mind 
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to  confer  his  estates   upon   his  wife;   and  what   is  there    whicii 


can  account  for,  or  is  {applicable  to,  the  change  in  the  dispoeition 

B088BOROUGH 

V.  of  his  property  between  the  evening  of  the  5th  and  the  morning 

'        of  the  6th  of  August  ?      No  reason  for  the  change  has    been 

II  gmem.  gjy^^  ]yy  ^\^Q  defendant  herself;  but  it  appears  in  the  evidence 
that  Mr.  Colclough  stated  to  Mr.  Williams,  that  he  had  made 
up  his  mind  to  give  all  his  property  to  his  wife,  because  he 
knew  she  would  make  a  right  use  of  it — a  circumstance  in  itself 
from  which  the  jury  might  infer  that  some  communication  bad 
*  taken  place  between  Mr.  and  Mrs.  Colclough  between  the  5th  and 
the  6th  of  August;  but,  with  that  solitary  exception,  there  is 
nothing  in  the  case  to  account  for  or  explain  his  change  of  inten- 
tion, so  far  at  least  as  any  thing  has  been  disclosed  in  the  evidence. 
But  upon  the  part  of  the  plaintiffs,  a  great  deal  of  evidence  has  been 
received,  bearing  upon  the  subject ;  I  shall  not  go  into  a  detail  of 
that  evidence,  but  it  appears  that  that  evidence  was  believed  by  the 
jury,  and  the  manner  and  demeanour  of  those  witnesses  was  such  as 
to  entitle  them  to  credit  at  the  hands  of  a  jury ;  and  the  learned 
Judge  who  tried  the  issue  has  stated  that  there  was  not  any  thing 
which  he  saw  in  the  manner,  or  demeanour,  or  mode  of  giving  their 
evidence,  to  detract  from  the  force  of  their  evidence.  What  is  the 
result  of  that  evidence,  in  general  terms  ?  Whatever  may  have  been 
at  one  time,  down  to  a  very  recent  period,  the  strength  of  mind  of 
Mr.  Colclough — (and  he  was,  in  the  language  of  Miss  Kirwan,  a 
very  sensible  and  determined  man,  strong-minded  and  of  strong 
passions,  and  capable  of  managing  his  affairs) — I  must  say  that  I 
never  knew,  in  my  experience,  of  a  strong  and  sensible  mind  so 
subjected — so  reduced — so  brought  down  under  the  dominion  of  an 
imperious,  strong-minded  woman,  such  as  Mrs.  Colclough  was.  The 
evidence  discloses  that  he  was  obliged  to  perform  the  most  menial 
and  degrading  offices ;  his  wife  took  possession  of  his  letters ;  she 
took  upon  herself  to  decide  what  society  should  be  admitted, 
excluding  from  the  house  all  she  pleased,  and  only  admitting  those 
whom  she  wished.  With  regard  to  particular  members  of  his 
family,  she  principally  exercised  a  firm  and  determined  hostility 
towards  them,  and  she  induced  a  feeling  of  animosity  in  the  mind 
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of  her  husband  against  Mr.  Sarsfield  Colclough,  hj  statements  and 
representations  which   Mr.    Sarsfield   Colclough   swore  were   un- 
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founded,  and  which  were  calculated  to  leave  a  strong  impression  v, 

on  bis  relative  the  testator. 


It  further  appears  that  Mr.  Williamson  having  obtained  admis- 
sion into  Boteler  House,  at  the  desire  of  his  friend  Mr.  Sarsfield 
Colclough  (and  here  let  me  observe,  that  although  this  was  said  to 
have  been  an  improper  proceeding,  I  do  not  see  any  cause  for  im^ 
puting  blame  to  the  gentleman  in  question),  and  having  called  for 
the  purpose  of  obtaining  an  explanation,  and  removing  any  feelings 
prejudicial  to  Mr.  Sarsfield  Colclough,  not  only  was  a  determined 
feeling  of  hostility  manifested  by  Mrs.  Colclough,  both  in  her  man- 
ner and  demeanour,  but  she  declared  that  she  would  take  care  that 
neither  Mr.  Sarsfield  Colclough,  nor  any  members  of  his  family, 
should  benefit  by  the  fortune  of  her  husband.  Had  she  in  reality 
acquired  the  power  and  influence  which  she  declared  she  possessed 
over  her  husband,  to  prevent  the  members  of  his  family  from 
deriving  any  benefit  from  him  ?  And  was  it  not  a  question  for 
the  jury,  under  all  the  circumstances  of  the  case,  how  and  by 
what  means  was  that  exclusion  of  all  his  family  at  length  accom- 
plished ?  AH  these  matters  were  for  the  consideration  of  the  jury. 
I  do  not  think  it  necessary  to  go  into  minute  details — to  travel 
through  a  long  series  of  letters  and  communications — ^I  think 
the  Case  is  reduced  to  narrow  limits,  and  to  the  simple  question, 
how  the  change  from  the  will  of  the  5th  of  August  to  that  of  the 
6th  can  be  accounted  for,  by  any  thing  appearing  in  the  evidence. 
AU  the  parties  who  had  resided  in  the  house  at  the  important 
period  in  question  have  been  produced  by  the  plaintifis,  and  not 
one  by  the  defendant,  who  must  have  known  what  evidence  they 
would  give,  as  that  evidence  was  the  subject  of  investigation  and 
'inquiry  in  the  progress  of  the  cause,  and  in  the  proceedings  in 
the  equity  suit.  I  must  also  advert  to  this  fact,  that  Mrs.  Colclough 
was  herself  present  during  the  trial ;  and  she,  whp  was  the  most 
important  party  to  throw  light  upon  the  whole  of  the  trans- 
actions, has  not  been  produced. 

Much   stress    was  laid    on  the  degree  and  amount  of  evidence 
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necessary  Id  such  cases  to  sustain  a  caae  of  fraud,  and  to  show 
that  a  will  has  been  made  under  coercion  and  influence;  and  it  was 
strongly  argued  that  no  such  case  could  be  established,  without 
evidence  pointed  to  the  very  factum  of  the  will»  and  directly  show- 
ing that  the  instrument  whose  validity  is  disputed  was  executed 
under  pressure  of  this  coercion  or  undue  influence.    On  this  part  of 
the  case,  passages  were  r^erred  to  in  some  of  the  authofitieSy  expres- 
sing in  diflerent  terms  the  principle  contended  for.    Iq  the  ease  of 
Williams  v.  Goude  (a),  the  language  of  the  judgment  is»  thi(t  it  must 
be  shown  that  there  was  force  and  coercion  destroying  free  agency, 
and  that  the  act  was  obtained  by  this  coercion,  by  importunity  that 
could  not  be  resisted ;  and  in  page  596  of  the  same  report  It  is  also 
said  "  there  must  be  something  amounting  to  force  and  coercion  in 
obtaining  the  act  itself."      And  in  Constable  v.  TufnelUhy^^^  If 
importunity  is    to   vitiate    the   instrument,  importunity  must  be 
proved,  and  proved  to  be  of  such  a  nature  and  degree  that  the 
deceased  was  unable  to  resist  it — that  his  free  will  and  agency 
were  destroyed,  and  that  he  acquiesced  only  for  peace.''    A  passage 
in  the  judgment  in  the  case  of  Barry  y.  ButUn{e)  was  also  quoted, 
where  it  is  observed,  in  reference  to  the  facts  of  that  case — "  The* 
undue  influence,  and  the  importunity  which,  as  they  are  to  defeat  a 
will,  must  be  of  the  nature  of  fraud  or  duress  acquired  on  a  mind  in 
a  state  of  debility,  are  insinuated,  but  not  proved."    In  the  case  of 
St&pford  V.  West^  as  reported  in  the  note  to  Von  Steniz  v.  Comyn  (rf), 
the  learned  Baron  Lefroy,  now  Lord  Chief  Justice  of  the  Queen's 
Bench,  says-^*'  When  undue  influence,  importunity  or  coercion  are 
objected,  it  is  not  enough  to  show  their  existence,  it  is  not  enough 
to  show  merely  their  existence,  or  the  testat<M*'s  liability  to  them, 
but  the  party  must  go  on  to  satisfy  the  Court  that  the  testamentary 
act  was  obtained  by  means  of  them."     And  again,  he  says — ^  But 
all  the  cases  are  clear  on  this,  that  it  is  not  sufficient  to  show  that 
the  party  is  in  such  a  state  that  he  may  be  acted  up<m  by  influence, 
coercion,  importunity  or  fraud.    You  must  show  it-^you  must  show 


(a)  1  Hag.  581. 

(c)  2  Moo.  P.  C.  C.  491. 


(6)  4  Hag.  485. 

(rf)  12  It.  Eq.  Rep.  647. 
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tliem  applied  to  the  obtaining  of  the  act,  and  that  the  act  impugned        1863. 
was  the  result  of  that  influence,  coercion,  importunity,  or  fVaud,     ^ . — 1/ 

.  R0S8B0B0UOB 

applied  to  the  subject  at  that  time,  and  being  made  the  means  of  p, 

obtaining  that  instrument"    The  case  of  Browning  ▼.  Budd{a)         ' 

was  referred  to  as  proceeding  on  the  same  doctrine,  and  affirming  «<^»«**- 
the  language  of  Sir  John  Nichol  in  Williams  ▼.  G&ude.  That  case 
presents  some  features  in  which  it  resembles  the  present  case — a  * 
sudden  change  of  disposition  in  the  disputed  will  from  that  made 
by  a  former  testamentary  instrument ;  and  the  exclusion  from  the 
presence  of  the  testatrix  of  her  husband,  the  object  of  the  former 
dispositions ;  and  it  was  much  commented  on  in  the  course  of  the 
argument  For  the  present,  I  merely  refer  to  it  as  it  alludes  to  the 
former  case  of  Williams  v.  Goude.  Many  strong  and  eloquent 
passages  to  the  same  effect  were  quoted  from  the  judgment  of  my 
predecessor  in  the  case  of  Kelly  v.  Thewles^  in  which  he  decided, 
advising  her  Majesty  to  grant  a  commission  of  review.  In  the  copy 
of  the  judgment  with  which  I  have  been  favoured,  I  find  reference 
made  to  the  passages  from  cases  which  I  have  alluded  to,  and 
perhaps  I  cannot  quote  any  part  of  this  most  able  judgment  in 
which  the  principle  on  which  it  proceeded  is  more  forcibly  ex- 
pressed than  the  following  :^-'^  The  fraud  to  vitiate  must  be 
conteiQporaneous ;  it  must  be  discovered  in,  and  part  of,  the  res 
gesUB,  The  means  and  power  of  achieving  it  may  have  been 
acquired  and  realised  before,  but  the  Judge  must  be  satisfied  that 
the  act  impeached  is  afiected  by  their  present  use  and  exercise  at 
that  time,  and  on  that  very  occasion,  controlling  gnd*  defeating 
volition." 

The  legal  principles  and  considerations  sustained  by  these  au- 
thorities were  not  controverted  by  the  Counsel  for  the  plaintifis  in 
resisting  this  motion.  The  limit  of  their  application  to  the  case 
itself  was  much  discussed,  as  well  in  reference  to  the  peculiar  facts 
of  the  case,  as  to  the  degree  of  evidence  which  these  authorities 
would  require  or  admit  o^  in  support  of  the  allegations  made 
against  this  will.  The  Court  is,  however,  relieved  from  any  very 
elaborate  investigation  of  this  part  of  the  case,  by  the  simple 

(a)  6  Moo.  P.  C.  C.  440. 
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1853.        consideration,  that  I  must  assame  the  principles  of  law  thus  en- 

^,  !!^-    /     forced   to  have  been  duly  enunciated  to  the  jury  by  the  learned 

aoSSBOROUOH    _    -  _  .    ,     ,  ,      ,         .      .'.         .   .  ,       .  , 

t;.  Judge  who  tried  the  case,  and   that   in  his  opinion,  and  without 

*        objection   on  the   part  of  the  Counsel  for  the   defendants,  there 

**  ^"'*^*  was  evidence  to  be  submitted  to  them  on  both  sides.  I  must 
conclude,  that  the  law  was  expounded,  with  fitting  observations 
on  its  application  to  the  facts,  and  that  the  Judge  was  satisfied 
that  there  were  facts  in  the  case  on  which  the  jury  might  well  find 
the  verdict  which  they  have  found ;  although  this  verdict  may  be 
based  in  part  on  inferences  and  presumptions,  drawn  by  the  jury,  in 
the  exercise  of  the  well  recognised  powers  legally  entrusted  to 
them.  They  are  the  competent  judges  of  circumstantial  as  well 
as  of  direct  evidence — ^they  are  at  liberty  to  make  inferences, 
and  to  draw  presumptions  from  facts  otherwise  unexplained ;  and 
if  their  inferences  and  presumptions  may  legitimately  be  founded 
^  on  the  circumstances  submitted  to  them  (and  in  this  case,  I  must 

repeat  that  I  am  to  presume  they  were  told  by  the  Judge  who 
tried  this  case,  and  that  without  objection,  that  it  was  open  to 
them  to  find  their  verdict  against  this  will,  upon  the  evidence 
before  them,  and  upon  such  inferences  and  presumptions  of  coer- 
cion and  undue  influence,  as  they  could  rationally  deduce  from 
this  evidence),  there  remains  little  to  be  considered,  as  regards 
the  abstract  principles  of  law  on  which  the  arguments  for  the 
defendants  were  mainly  fixed.  But  it  is  not  contended  by  them 
that  cases  such  as  this  may  not  depend  on  circumstantial  evi- 
dence, or  6n  inferences  and  presumptions  to  be  drawn  from  such 
evidence.  Indeed,  the  very  principle  of  circumstantial  evidence 
is,  that  it  presents  facts  not  necessarily  proving  the  particular 
matter  alleged  by  the  party  producing  it,  but  from  which  the 
truth  of  such  matter  may  be  rationally  inferred  or  presumed, 
unless  some  counter-explanation  of  them  shall  be  given,  or  may 
more  justly  be  supposed  to  be  the  truth.  The  most  momentous 
issues,  involving  life  and  liberty,  often  depend  on  such  evidence 
as  this;  and  I  am  not  aware  of  any  authority,  that  in  questions 
of  fraud,  coercion  or  undue'  influence,  used  in  obtaining  a  deed 
or   a  will,   any   diflerent   rule   is   to  be  laid   down.     Such  cases 
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would  rather  appear  to  me  to  be  peculiarly  suitable  to  its  appli- 
cation. In  the  case  of  Stopford  v.  West^  before  referred  to,  the 
Chief  Justice  says,  "  Fraud  is  not  to  be  presumed  even  in  cases 
of  weakened  capacity;  it  must  be  proved,  and,  of  course,  it  may 
be  proved  by  circumstantial  evidence — ^by  circumstances,  but  it 
must  be  by  circumstances ;"  and  he  asks,  in  reference  to  a  parti-  • 
cular  part  of  the  evidence  in  that  case,  *'  where  is  th^  evidence — 
where  is  the  inference  furnished  fairly,  by  proving  Mr.  Lowry's 
want  of  memory,  on  the  14th  of  the  month,  that  he  had  executed 
a  deed  on  the  6th  ?  "  So  in  the  case  of  Kelfy  v.  Tkewles^  in  the 
second  reason  assigned  by  my  learned  predecessor  for  his  judg- 
ment, he  makes  it  part  of  the  opinion  thereby  enunciated,  '*  that 
there  was  not  any  evidence,  nor  any  reasonable  presumption  "  that 
the  testator's  act  was  not  the  act  of  a  free  capable  agent.  In 
Baker  v.  Graves  (a),  the  Lord  Chancellor  dwells  at  great  length 
on  a  variety  of  circumstances,  independent  of  any  direct  evidence, 
as  leading  him  to  the  conclusion  that  the  instruments  there  im- 
peached were  obtained  by  undue  influence.  In  the  case  of  Col- 
lifu  V.  Hare  (6),  which  was  tried  before  the  late  Chief  Justice 
Bushe,  the  verdict  appears  to  have  been  found  on  circumstantial 
evidence ;  the  witnesses  to  the  impeached  assignment  in  that  case, 
although  produced  at  the  trial,  not  having  been  examined,  and  the 
jury  found  that  the  assignment  in  question  there,  if  made  at  all, 
was  obtained  by  undue  influence ;  the  verdict  was  sustained  by  Lord 
Manners,  and  afterwards  by  the  House  of  Lords.  And  in  that 
case,  one  of  the  arguments  addressed  to  the  House  by  the  appel- 
lants' Counsel,  against  the  verdict,  was,  that  where  a  solemn  in- 
strument is  impeached,  on  the  ground  of  incapacity  or  fraud,  the 
fact  should  be  proved  by  evidence  directly  relating  to  the  trans- 
action. In  the  case  of  StuUz  v.  Sckaffcy  quoted  from  the  Jurist, 
voL  16,  p.  209,  the  circumstances  of  the  case  are  minutely  and 
elaborately  discussed,  as  well  those  relating  to  the  factum  of  the 
will,  as  all  those  which  bore  on  the  probability  or  improbability 
of  its  being  the  free  will  of  the  testator;  and  the  Judge  sets  out 
with  stating,  in  page  911,  ''whether  a  testator  be  a  free  agent  or 
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not,  as  there  are  no  possible  means  of  penetrating  into  the  mo- 


tives by  which  he  is  actuated,  most  be  judged  by  his  acts,  deeds, 
0,  and  all  the  surrounding  circumstances.      And  to  recur  to  the  case 

of  Browning  v.  Budd{a\  it  is  obviously  and  expressly  decided 


Judgment, 


on  the  ground,  that  the  Court  thought  sufficient  reasons  were 
shown  by  the  evidence  in  the  case,  as  to  the  circumstances  which 
attended  the  preparation  and  execution  of  the  will,  to  rebut  the 
presumptions  against  its  validity,  by  the  aid  of  contrary  pre- 
sumptions. 

It  is,  indeed,  difficult  to  say  that  any  rigorous  rule  of  evidence 
can  be  laid  down  in  such  cases,  when  we  consider  the  general 
language  in  which  the  nature  of  the  influence  which  is  to  invalidate 
the  instrument  is  expressed  in  some  of  the  cases — Slanguage  more  or 
less  applicable  to  the  case  before  the  Court.  Thus  in  ^e  case 
of  Mountain  v.  Bennett  (6),  so  often  referred  to,  it  is  said  by  the 
Chief  Baron— '^  There  is  another  ground,  which,  though  not  so 
distinct  as  that  of  actual  force,  nor  so  easy  to  be  proved,  yet,  if 
it  should  be  made  out,  would  certainly  destroy  the  will;  that  is, 
if  a  dominion  was  acquired  by  any  person  over  a  mind  of  sufficient 
sanity  for  general  purposes,  and  of  sufficient  soundness  and  dis- 
cretion to  regulate  his  afllEurs  in  general ;  yet,  if  such  a  dominion  or 
influence  were  acquired  over  him  as  to  prevent  the  exercise  of  such 
discretion,  it  would  be  equally  inconsistent  with  the  idea  of  a 
disposing  mind;  and  perhaps  the  most  probable  instance  of  such 
a  dominion  being  acqiiired  is  that  of  an  artful  woman,  like  the 
present,  having  taken  possession  of  a  man  and  subdued  him  to 
her  purpose.*'  Influence,  authority,  control,  are  rarely  acquired 
on  the  instant.  They  most  commonly  are  the  result  of  conduct 
ranging  over  considerable  intervab  of  time,  and  consequently  the 
proof  of  them  does  not  so  much  depend  on  any  one  individual 
act,  as  on  a  series  of  transactiona  occurring  at  different  periods, 
and  of  more  or  less  weight  in  themselves,  but  all  tending  to  the 
same  conclusion.  I  may  close  the  observations  on  this  part  of 
the  case,  in  the  language  of  Chief  Justice  Wilmot,  in  the  case 
of  Bridgeman  v.  Greene  cmd  others  (c) — *'  In  cases  sucli  as  these^ 

(a)  6  Moo.  P.  C.  C.  440.  (6)  1  Cox,  355. 

(0  WU.  Notes,  67. 
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the  laflaence,  is  exerted  secretly  and  privately — ^it  is  almost  im- 
possible even  te  adduce  evidence  which  apj^es  directly  to  the 
act  itself." 

This  being  the  cascj  I  revert  briefly  to  the  leading  facts  estab- 
lished oo  the  trials  and  see  ample  grounds  for  observations  on  those 
facts,  proper  to  be  laid  before  the  jury,  whose  province  it  was  to 
draw  from  them  such  reasonable  inferences  as  those  facts  unex- 
plained might  admit  of.-  Influence,  dominion  and  seclusion  wmre 
abundantly  proved,  and  they  were  obviously  directed  against  the 
members  of  the  Colclough  family.  A  declaration  is  proved  by 
the  defendant,  that  she  would  take  care  none  of  them  should  have 
any  of  the  property.  Wills  are  shown  to  have  been  made  from 
day  to  day,  and  the  last  one,  suddenly  prepared,  accomplishing 
the  total  exclusion,  in  favour  of  ihe  defendant,  of  the  whole  line  of 
the  race  and  &mily  of  the  testator.  This  may  be  accounted  for, 
or  rather  might  be  by  suppositions — but  it  is  left  unexplained  by 
hcts.  In  the  case  of  Browning  v.  Budd{a)f  the  Judge  of  the 
Court  below  thought,  in  a  like  case,  that  similar  circumstances 
were  fatal  to  the  will  propounded.  The  Judges^  in  the  appellate 
tribunal  found,  however,  in  the  concurrent  and  contemporaneous 
occurrences  and  in  declarations  of  the  testatrix  herself,  satisfJMtory 
reasons  why  a  change  of  intention  might  reasonably  be  presumed, 
and  they  decided  accordingly.  In  this  case  there  is  little  or  nothing 
of  that  sort ;  and  the  only  observation  of  the  deceased  in  reference 
to  the  will,  and  as  to  his  reasons  for  it,  affords  grounds  for  inference 
that  it  was  the  result  of  some  unexplained  communication  with  bis 
wife. 

These  questions  were  for  the  jury:  they  have  believed  the 
evidence  ;^-they  have  not  been  satisfied  that  this  will  was  the  free 
act  of  the  testator,  and  the  Judge  who  tried  the  case  is  satisfied  with 
their  verdict.  I  cannot  take  upon  myself  to  say,  under  these  cir- 
cumstances,  that  I  ought  to  send  this  case  to  a  new  trial  on  the 
same  evidence,  even  though  the  witnesses  should  again  be  forth- 
coming, to  be  produced  on  a  second  investigation ;  which;  considering 
their  position  and  residences,  seems  extremely  improbable. 

(a)  6  Moo.  P.  C.  C.  440. 
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The  last  question  is — what  just  expectation  can  I  have  that  new 
light  will  be  thrown  on  the  case  by  a  second  trial  ?  This  involves 
in  part  the  consideration  of  the  remaining  ground  on  which  this 
motion  has  been  made ;  namely,  that  a  material  witness,  Mr.  Greene, 
was  absent  from  the  trial ;  and  the  question,  whether,  under  the 
circumstances  of  the  case,  the  defendants  ought  not  now  to  be 
permitted  to  have  the  benefit  of  such  other  additional  evidence  as 
has  been  suggested.  It  is  not  part  of  the  motion  that  any  new 
evidence  has  been  discovered,  nor,  indeed,  has  there  been  any.  The 
existence  of  another  witness  whose  name  has  been  introduced,  Mr. 
Kingdom,  and  all  the  matters  he  could  depose  to,  were  known  to 
the  defendants  from  the  commencement  of  the  suit.  In  regard  to 
the  absence  of  Mr.  Greene,  I  cannot  see  any  ground  for  this  motion, 
adverting  to  the  ordinary  course  of  proceedings  of  this  nature.  It 
appears  to  have  arisen  very  much  from  want  of  due  care  on  the 
part  of  the  defendants,  in  not  taking  the  proper  steps  to  secure  his 
attendance,  and  from  their  relying  too  much  on  mere  communication 
by  letters.  A  subpoena  was,  no  doubt,  sent  to,  him  to  London  by 
letter,  but  it  is  not  sworn  that  any  answer  was  sent  by  him, 
acknowledging  its  receipt  or  promising  to  attend — due  caution  would 
have  at  least  required  this.  Besides,  his  absence  was  known  at  the 
commencement  of  the  trial ;  no  application  was  made  for  postpone- 
ment or  delay,  or  for  any  reservation  of  liberty  to  produce  him; 
and  the  parties  took  their  chance  for  his  coming.  For  any  thing 
that  appears,  the  same  chance  might  occur  again ;  and  I  apprehend 
it  would  be  against  all  precedent  and  authority  to  grant  a  new  trial 
on  this  ground ;  and  it  is  to  be  observed  that  Mr.  Greene  was  not 
examined,  as  he  might  have  been  in  the  suit,  so  as  to  have  his  evi- 
dence available  if  he  should  not  be  able  to  attend  the  trial.  In  refer- 
ence to  Mr.  Kingdom,  the  case  is  weaker  still.  No  communication 
was  had  with  him ;  no  active  steps  taken  to  secure  his  attendance. 
It  is  sworn  that  the  solicitor  believes  he  could  swear  what  has  been 
stated  in  reference  to  his  evidence.  He  has  not  himself  made  any 
affidavit,  and  it  does  not  even  appear  to  be  sworn  that  the  parties 
hope  to  be  able  to  secure  his  attendance  at  a  further  triaL  But 
assuming  the  evidence  in  the  case  to  turn  on  considerations  as  to  the 
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dominion,  authority  and  control  of  Mrs  Colclough  over  her  husband,         1 863. 
it  may  well  be  doubted  whether  Mr.'  Greene's  evidence  or  Mr.  ^  ^'- 

Kingdom's  (neither  of  whom,  it  would  appear,  knew  any  thing  about  „. 

the  wills,  or  can  speak  to  a  syllable  respecting  them)  would  have        ^^ysil 
any  influence  upon  the  jury ;  and  Mr.  Greene's  evidence  goes  no      ^^^ogment, 
further,  in  truth,  than   that  of  Sir   Thomas  Esmonde  and  other 
witnesses.     I  could  not  collect  from  the  observations  of  the  Counsel 
for  the  defendants,  to  what  extent  they  sought  on  this  motion  to  call 
in  aid  the  power  of  examining  Mrs.  Colclough  herself  on  a  future 
triaL    This  is  not  alluded  to  in  the  notice ;  and  although  strenuously 
commented  on  by  Counsel  for  the  plaintifls,  as  being  the  real  motive 
for  this  application,  it  was  certainly  not  distinctly  so  avowed  on  the    , 
part  of  the  defendants. 

There  can  be  no  doubt  that,  of  all  persons  in  the  world,  she  is 
the  witness  who  can  throw  light  on  the  important  facts  of  this  case, 
if  they  are  capable  of  being  cleared  up.  It  seems,  that  as  the  estates 
are  now  settled,  they  are  absolutely  vested  in  her,  to  her  separate 
use.  As  I  collected  on  the  argument,  and  it  was  admitted,  or  rather 
I  should  say,  it  was  insisted  on  the  part  of  the  plaintiff,  and  not 
disputed  by  the  Counsel  for  the  defendants,  that  she  was  a  competent 
witness  on  the  trial ;  if  she  wa^  not,  and  could  not  be  so  on  a  further 
trial,  the  suggestion  as  to  her  evidence  falls  to  the  ground.  .  But  the 
answer  to  any  suggestion  of  a  new  trial  being  granted  for  the 
purpose  of  letting  in  her  evidence  (even  if  competent),  if  it  was  made 
a  ground  for  this  motion,  of  which  even  yet  I  have  some  doubt, 
is,  that  she  was  at  the  trial,  in  attendance  during  the  entire  of 
it,  and  was  not  produced  or  tendered  as  a  witness.  She  and  her 
Coun^  were  the  best  judges  of  the  prudence,  the  propriety,  and 
the  necessity  of  her  examination.  No  affidavit  is  'made  touching 
this  matter  at  all  by  Mrs.  Boyse,  or  any  one  else,  and  I  must  take  it,  * 

they  deliberately  resolved  that  they  would  not  peril  the  case  by  pro- 
ducing her  as  a  witness,  but  would  prefer  taking  the  chance  of  seeing 
what  the  other  witnesses  could  prove,  and  dealing  with  it,  as  they 
best  could,  in  argument  with  the  jury  and  the  Judge.  As  I 
have  said  in  respect  to  Mr.  Greene,  so  I  say  in  respect  to  Mrs. 
Boyse ;  it  would  be  against  all  precedent  and  authority  to  grant  a 
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new  trial,  for  the  purpose  ^  her  being  now  examined.  The 
in  that  respect  is  not  even  m  strong  as  that  of  Booile  v.  BiuM^ 
dell  (a) f  where  Lord  Eldon  refiMad  to  grant  a  n^w  trial  of  an  issne 
on  a  will;  the  ground  of  the  naolion  being  that  all  the  attesting 
witnesses  were  not  produced,  the  heir-at-law  having  declined  to 
insist  on  their  examination.  In  that  case  it  was  prima  faeie 
necessary  for  the  satisfaction  of  the  Court  that  the  witnesses  should 
be  examined,  and  no  verdict  without  th^  examination  could  be 
deemed  satis&ctory;  yet  the  Court  held,  that  the  conduct  of  the 
parties  at  the  trial  disentitled  them  to  a  second  trial  on  that  ground. 
I  have  now  to  advert  to  one  other  circumstance  in  the  case, 
bearing  on  the  question  of  a  new  trials — ^the  aUegation  founded  on 
some  affidavits  by  witnesses  examined  on  the  former  trial,  that 
attempts  have  been  made,  and  may  be  apprehended,  to  tamper  with 
the  witnesses  for  the  plaintiffs,  either  in  order  to  prevent  their 
attending  a  second  trial,  or  to  induce  them  to  vary  in  their  testi- 
mony. This  part  of  the  case  has  not  been  fuUy  brought  before  me ; 
but  as  far  as  the  affidavits  have  gone  (and  whether  Mrs.  Boyse  has 
been  a  party  to  the  proceedings  or  not),  it  is  plain  that  some 
indiscreet  partizans  of  her  interests  have  been  holding  communi- 
cations with  some  of  the  witnesses ;  and  without  minutely  criticising 
the  affidavits,  it  is  equally  plain  that  said  communications  can  only 
have  been  had  with  a  view  to  serve  her  interests  in  this  indirect 
manner.  The  parties  bave  acted  most  incorrectly.  Whether  on  any 
application  made  to  the  Court,  of  a  criminal  nature,  to  attach  them 
for  a  contempt  of  Court,  their  account  of  the  matter  might  not  be 
deemed  sufficient  to  meet  such  an  application,  I  am  not  now  to 
consider;  but  I  confess  it  is  an  alarming  thing  to  hear  of  such 
proceedings,  pending  an  application  for  a  new  trial,  involving,  of 
course,  the  reproduction  of  the  witnesses  to  whom  those  communi- 
cations have  been  made.  I  must  tell  the  persons  who  have  been 
named  as  connected  with  this  part  of  the  case,  that  such  practices 
are  highly  criminal,  and  a  gross  contempt  of  the  Court.  The  stage 
of  the  case  at  which  this  charge  was  made  has  possibly  prevented 
further  explanations  being  given  than  I  have  yet  heard.     I  felt 

(«)  3.Mer.  509. 
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bound  to  exclude  Mrs.  Boyse's  affidavit,  from  the  lateness  of  the         1853. 
period  at  which  it  was  offered.      Her  Counsel,  no  doubt,  acted      — ^. — '^ 

aOSSBOROUGH 

prudently  in  not  asking  for  a  postponement  of  the  motion,  in  order  v, 

B0T8E. 

to  her  meeting  the  charge  by  an  affidavit,  fearing  that  she  might         

not  be  able  to  answer  the  charge  satisfactorily ;  but  having  taken  •'«^™«»"* 
that  eoiiTse»  and  allowed  the  discussion  to  proceed  almost  to  the 
close  of  the  argument  of  the  second  Counsel  for  the  plaintiffs,  it  was 
then  too  late  to  present  her  affidavit  to  be  brought  forward.  I  will 
not,  under  these  ehK^umstances,  prejudge  the  conduct  of  those  parties  ' 
who,  beside  Mr.  Houghton,  have  engaged  in  these  proceedings,*  or 
to  whom  they  may  be  impaled ;  and  from  the  views  I  have  announ- 
ced on  the  general  question  ia  the  case,  this  part  of  it  has  been 
of  less  importance  than  it  otherwise  would  be ;  but  it  has  some 
weight  with  the  Court,  and  I  am  bound  to  say  that  it  would,  even 
as  it  now  i^pears  on  the  affidavits  before  me  (if  my  mind  were 
at  all  uncertain  in  respect  to  the  general  merits  of  the  case),  have 
gone  far  to  decide  me  not  to  expose  parties  to  the  chances  of  a 
new  trial,  when  there  was  reason  to  suspect  that  their  interests 
might  be  endangered  by  practices  tending  most  vitally  to  affect 
the  pure  administration  of  justice. 

The  LoBD  CHASCsiiLOB  then  pronounced  his  order,  refusing  t&e 
application  for  a  new  trial,  and  with  costs. 
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Jan,  14. 


The  52nd  sec-  Tras  was  a  petition  filed  under  the  8  &  9  Fitc,  c.  69,  8.  52,  against 
tion    of  the 

8  &  9  Vic.,  the  Board  of  Public  Works.  It  appeared  that  in  and  previously  to 
c.  69  (the 

Drainage  the  year  1849,  the  petitioner  was  seised  of  valuable  com  and  bleach- 

applies  to  cases  ^°S  naiUs,  situate  upon  the  Castlebar  river,  in  the  county  of  Mayo. 
Sth  &  30th  ^^^  Castlebar  river  was  fed  by  the  surplus  waters  of  a  chain  of  four 
A^^^^'^nd^*  lakes,  caUed  Mallard,  Saleen,  Islandeady  and  Lannagh;  the  lowest 
therefore,  of  which,  Lough  Lannagh,  discharged   itself  into  the  river  at  a 

effect  of   the  distance,  stated  by  the  petitioner  to  be  about  two  miles;  but  by 
drainage  ope- 
rations of  the  the  affidavit  of  one  of  the  defendant's  witnesses,  to  be  about  five 
district  was  to 

injure  the  ,  miles  by  the  course  of  the  river,  from  the  petitioner's  mills.  These 
water-power       i,        ,  ,  ,  .     /.       ,  ^    ,        . 

of  a  mill,  but  four  lakes  operated  as  a  reservoir  for  the  supply  of  the  nver ;  and 

connected  wiUi  ^^^  waters  of  the  first-mentioned  were,  to  some  extent,  impeded 
altered!^  and*  '^  ^^^^  progress — ^the  channel  between  Lake  Saleen  and  Lake 
water-S^^  Lannagh  being  in  part  subterranean.  An  equable  and  uniform 
could  ^ot.  he  supply  was  thus  given  to  Lake  Lannagh,  and  thence  to  the  Castle- 
out  reinstating  bar  river.  In  the  year  1849,  the  Commissioners  commenced  drainage 
the  district  in 

the  same  posi-  operations  in  the  district,  and  deepened  the  channels  between  the 
tion  in  which 

it  had  been  upper  lakes  and  Lake  Lannagh,  and  also  the  channel  leading  from 
before    the 

commence-  Lake  Lannagh  into  the  Castlebar  river.     During  the  progress  of 

drainage  ope-  ^^  works,  the  business  of  the  petitioner's  mills  was   interrupted 
Sat**3ie owner  ^^  *^®  drainage  operations;  and  in  November  1850,  the  petitioner 
not^titiSd^to  ^°^  *  memorial  to  the  Commissioners,  claiming  compensation  for 
maintain  a  pe-  temporary  injury.     No  reply  was  given  to  this  notice ;  i^nd  in  June 
the  52nd  sec-  1851,  the  petitioner  served  notice  of  action,  whereupon  the  Com- 
missioners granted  to  the  petitioner  an  inquiry,  under  5  &  6  Fife, 
c.  89)  s.  70,  and  awarded  him  the  sum  of  £117  for  compensation  for 
the  damage  done  in  the  two  years  preceding.     He  appealed  to  the 
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Quarter  Sessions,  and  obtained  an  award  of  £650,  as  compensation 
for  the  damage  incurred  up  to  the  month  of  October  1851. 

The  petitioner  alleged  that  a  permanent  injury  to  his  mills  had 
been  produced — this  was  controverted  on  the  part  of  the  CommiS' 
sioners ;  but  Mr.  Blackiston,  a  civil  engineer,  who  made  an  affidavit 
in  the  matter,  deposed  that  such  injury  had  in  fact  occurred,  and 
that  it  could  be  remedied  by  the  erection  of  a  regulating  weir  at  the 
outlet  of  Lake  Lannagh,  so  as  to  make  it  conserve  and  gradu^ally 
discharge  a  similar  quantity  to  that  which  was  conserved  and  dis- 
charged by  said  lake  and  its  natural  outlets,  previous  to  the  works 
of  the  Commissioners ;  that  the  said  Saleen  Lake  should  also  be 
conserved  by  a  similar  regulating  weir  at  or  near  its  own  outlet, 
instead  of  by  the  regulating  weir  connected  therewith,  and  now 
erected  at  a  considerable  distance  and  on  a  much  lower  level,  and 
near  the  shore  of  the  said  Lough  Lannagh ;  that  the  said  Islandeady 
Lake  should  also  be  conserved  by  a  similar  barrier,  approaching  as 
closely  as  possible  to  the  natural  barriers  which  had  existed  there ; 
and  in  the  event  of  such  works  being  practically  inconsistent-  with 
the  design  and  intention  of  the  arterial  drainage  in  said  district, 
that  the  said  mills  should  be  purchased,  or  some  other  compensation 
made,  as  a  great  proportion  of  the  working  water-power  of  the 
same  had  been  permanently  destroyed  by  the  said  works. 

The  amended  petition  in  this  case  prayed  for  an  issue  to  the  next 
Mayo  Assizes,  to  ascertain  the  amount  (if  any)  of  compensation  for 
prior  injury,  to  which  the  petitioner  was  entitled,  and  whether  the 
works  of  the  Commissioners,  including  the  regulating  weir,  were 
calculated  to  diminish  or  injuriously  affect  the  future  working 
water-power  of  the  petitioner's  mills,  and  then  proceeded : — "  And 
that  your  Lordship  may,  therefore,  make  such  further  or  other 
order,  whether  for  payment  of  such  or  any  further  compf^nsation, 
or  to  direct  such  works  to  be  made  by  such  Commissioners,  in  the 
fiAid  district,  as  to  this  Honourable  Court  shall  seem  necessary  or 
proper,  and  shall  issue  such  order  for  restraining  the  said  Commis- 
sioners or  other  persons  from  doing  any  act  or  continuing  such 
works,  as  to  this  Honourable  Court  shall  seem  just."     The  prayer 

VOL.  3.  66 
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1854.        then  sought  some  formal  matters,  and  concluded  with  asking  for 

Chancery.  ,       ,.   - 

v-^v— — '     general  relief. 

MALLET 
V. 

HORNSBY.         Mr.  F,  Fitzgerald,  with  him  Mr.  Berkeley  and  Mr.  G.  O.  MaUey^ 
AT^ent,     ^or  the  petitioner. 

The  Attorney-General^  with  him  Serjeant  Christian  and  Mr. 
J,  Perrin,  for  the  respondents. 


Jan.  17. 
Judgment, 


The  Lord  Chancellor. 

I  have  carefully  considered  the  various  proceedings  in  this  case, 
and  the  affidavits  which  have  been  filed  on  both  sides,  and  I  have 
not  been  able  to  come  to  the  conclusion  that  the  petitioner  here 
makes  a  case  for  the  application  of  the  jurisdiction  given  to  this 
Court,  bj  the  5  &  6  Ftc,  c.  8&,  s.  52, 

The  evidence  of  Mr.  Barry  shows,  that  so  far  as  it  was  necessarj 
for  conferring  upon  the  Commissioners  the  peculiar  powers  given 
by  the  Act,  every  thing  had  been  done  ;  that  the  inspection,  survey, 
and  feport,  required  by  the  8th  section  of  the  same  Act,  had  been 
properly  made ;  and  that  the  other  preliminary  proceedings  having 
been  duly  accomplished,  the  district  of  the  Castlebar  river  became 
subject  to  the  provisions  of  .the  Drainage  Act.  It  then  becomes 
necessary  to  examine  the  clauses  of  that  Act  which  have  any 
bearing  upon  this  case,  and  the  first  in  order  of  these  are,  the 
29th  and  30th  sections,  which  provide  a  peculiar  mode  of  acting, 
with  respect  to  certain  peculiar  classes  of  works.  The  29th  section 
enacts  "  That  when,  from  the  damming  up  of  any  river  or  stream  by 
the  weir,  dam,  or  other  work  of  obstruction  of  any  mill  or  factory, 
occasional  damage  may  arise  by  the  overflowing  of  such  river  or 
stream,  it  shall  be  lawful  for  the  said  Commissioneics  to  construct 
any  reservoir,  embankment,  tunnel  or  back-drain,  and  to  erect  any 
floodgates,  sluices,  overfalls  or  other  works,  and  to  make  any 
alterations  in  the  dams,  weirs,  works,  obstructions  or  water-courses^ 
connected  with  such  mills  or  factories,  which  shall  be  necessary  to 
prevent  the  ill  consequences  of  sudden  or  occasional  floods  in  such 
river  or  stream,  and  to  provide  for  the  more  safe  and  easy  discharge 
of  surplus  water  therefrom,  but  always  so  that  the  supply  of  water, 
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sufficient  for  securing  the  amount  of  working  water-power,  there-        1854'. 

tofore  enjoyed  by  any  such  mill  or  factory,  shall  not  be  thereby  * ^— ^ 

lessened,   and  the  level  of  the  water  at  which  such  amount  of  ^ 

working  water-power  shall  be  secured  shall  be  previously  inquired  hornsby. 


into,  and  ascertained  by  the  said  Commissioners."    By  this  section,     judgment. 
the .  Commissioners,  in  altering  a  dam  or  weir  in  connection  with 
any  mill,  were  expressly  compelled  to  preserve  the  exact  quantity 
of  working  water-power,  and  were  not  permitted  to  do  any  thing 
to  diminish  the  actual  power  or  alter  the  level. 

Then  the  30th  section  enacts  that  **  If  any  weir,  dam,  or  other 
work  or  obstruction,  connected  with  any  mill  or  factory,  shall  cause 
the  flooding  of  lands  included  in  any  district  in  which  this  Act 
shall  be  brought  into  operation,  situate  near  the  stream  or  river 
flowing  to  or  over  such  weir,  dam,  or  other  work  or  obstruction, 
so  as  thereby  to  injure  such  lands  or  prevent  their  improvement, 
and  if  such  flooding  cannot,  in  the  opinion  of  the  said  Commis- 
sioners, be  otherwise  remedied  or  prevenied,  it  shall  be  lav^ful 
for  the  said  Commissioners,  so  far  as  shall  be  necessary  for  remedy- 
ing or  preventing  such  flooding  and  injury,  or  such  impediment  to 
the  improvement  of  such  lands  as  aforesaid,  to  alter  any  such  dam, 
weir,  work  or  obstruction,  or  the  position  or  level  thereof,  and  to 
raise  or  lower  any  water-wheel,  or  any  machinery  immediately 
attached  thereto,  and  the  levels  of  the  head  and  fall  of  any  water 
to  such  mill  or  factory;  provided  always  that  in  all  cases  when 
any  such  raising,  lowering  or  alterations  as  aforesaid,  shall  be 
effected,  the  amount  of  working  water-power  of  such  mill  or  factory 
or  water-wheel  shall  not  be  in  anywise  lessened  thereby."  Now, 
this  section  also,  although  permitting  alteration  of  the  levels,  does 
not  contemplate  the  Commissioners  executing  any  works  which 
should  have  the  effect  of  lessening  the  power,  and  then  giving 
compensation,  but  it  compels  them  to  -preserve  the  actual  amount 
of  water-power,  as  if  in  specific  performance  of  a  contract ;  and  these 
sections  apply  to  cases  where  the  dam  or  weir  of  a  mill  is  directly  ' 
altered  or  injured  by  the  operations  of  the  Commissioners. 

The  40th  section  is  of  more  extensive  application,  and  this  case 
seems  rather  to  come  within  the  terms  of  that  than  of  any  other 
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clause  in  the  Act«  B7  that  section,  power  is  given  to  the  Com' 
missioncrs  '*  to  alter  or  remove  any  fishing  weir,  erected  m  or 
upon  any  stream  of  water,  or  any  impediments  whatsoever  in  or 
on  any  river,  stream  or  water-course,  which  now  or  hereafter  shall 
he  within  the  district  within  which  it  may  he  proposed  that  the 
said  works  shall  he  executed  (suhject,  as  regards  weirs  or  dams 
of  mills  or  factories,  to  the  provisions  herein  contained),  making 
such  satisfaction  and  compensation  for  all. damage  or  injury  to 
the  proprietors  or  other  persons  interested  in  such  weirs,  rivers, 
streams  or  water-courses,  in  the  mannner  therein  provided.'' 

Thus  the  Act  contains  two  perfectly  distinct  classes  oi  provisions; 
first,  those  of  the  29th  &  30th  sections,  which  are  applicable  when 
the  Commissioners  act  directly  on  the  weir,  dam,  or  other  work 
or  obstruction  of  any  mill  or  factory.  In  such  a  case  they  are  bound 
to  preserve  the  actual  working  water-power.  Secondly,  those  of 
the  46th  section,  which  apply  where  there  is  any  other  impediment ; 
there  they  are  allowed  to  remove  it,  making  compensation,  and 
not  being  bound  to  preserve  specifically  the  working  water-power. 

Now,  when  the  52nd  section  is  applied  to  the  former  provisions, 
it  is  plain  that  it  is  meant  to  refer  merely  to  those  cases  where 
the  Commissioners  are  bound  to  preserve  the  actual  supply  of  water, 
and  in  such  cases  the  party  aggrieved  may  apply  to  the  Court  by 
petition  in  a  summary  way.  What  then  are  the  sections  under 
which  the  Commissioners  are  bound  to  preserve  the  water-power? 
and  it  seems  that  they  are  only  the  cas6s  within  the  29th  &  30th 
sections,  while  in  the  cases  within  the  40th  section  they  are  not 
bound  to  the  specific  preservation  of  any  thing,  but  are  compellable 
to  make  compensation  £br  the  injury  done.  By  the  70th  section, 
means  of  obtaining  ample  compensation  are  provided,  and  in  the 
present  case  the  petitioner  has  already  acted  under  this  section, 
-r-has  already  obtained  a  considerable  sum  for  the  temporary  loss 
sustained  by  him ;  and  I  must  think  that  if  he  had  proceeded  in  the 
same  way,  he  would  have  recovered  substantial  compensation  for 
the  more  permanent  injury.  If  the  petitioner  had  proceeded  at  law, 
by  action,  mandamus  or  otherwise,  I  think  it  probable  he  would 
have  recovered  some  compensation,  but  he  is  not  entitled  to  any 
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thing  more  than  compensation;  to  put  any  other  construction  upon         1854. 

Chaitcety. 
the  Act  would  completely  nullify  it.     The  affidavits  bring  this  case      ^^ ' 

MALLET 

fully  to  that  extent.     Mr.  Blackiston  proves  what  is  necessary  to  ^ 

be  done,  and  his  recommendations  go  to  the  root  of  the  whole  hornsby. 
proceedings.  What  is  it  he  says?  that,  every  thing  done  must  be  Judgment, 
undone ;  that  every  thing  must  be  put  baok  to  its  former  position. 
'^That  this  deponent  is  convinced  that  the  said  injury  could  be  in 
a  great  measure  remedied  by  erecting  the  said  regulating  weir,  or 
another  regulating  weir  at  the  neck  or  outlet  of  the  said  Lough 
Lannagh,  at  the  point  where  it  united  with  the  said  Castlebar  river, 
and  constructing  it  so  as  to  make  it  conserve,  and  gradually  dis- 
charge a  similar  quantity  to  that  which  was  conserved  and  dis- 
charged by  the  said  lake  and  its  natural  outlets,  previous  to  the 
works  of  the  said  Commissioners.  That  the  said  Saleen  Lake 
should  also  be  conserved  by  a  similar  regulating  weir  at  or  near  its 
own  shore  or  outlet,  instead  of  by  the  regulating  weir  connected 
therewith,  and  now  erected  at  a  considerable  distance,  and  on  a 
much  lower  level,  and  near  the  shore  of  Lough  Lannagh.  That  the 
said  Islandeady  Lake  also  should  be  conserved  by  a  similar  artificial 
barrier,  approaching  as  closely  as  possible  to  the  natural  and  pre- 
existing barrier ;  and  in  the  event  of  such  works  being  practically 
inconsistent  with  the  design  and  intention  of  the  arterial  drainage, 
the  said  mills  should  be  purchased,  or  some  other  compensation 
made."  This  affidavit  of  Mr.  Blackiston  amounts  in  fact  to  this — 
that  to  give  the  petitioner  the  relief  he  seeks,  the  whole  must  be 
replaced,  that  every  thing  done  must  be  undone,  and  that  the  district 
must  be  restored  to  the  state  in  which  it  formerly  was. 

That  shows  that  this  is  not  a  case  for  relief  in  the  nature  of 
specific  performance,  but  for  simple  compensation,  and  that  if  the 
Commissioners  were  bound  to  act  under  the  provisions  of  the  30th 
section,  they  would  be  in  point  of  fact  powerless,  and  it  therefore 
seems  to  me  that  whatever  other  remedy  the  petitioner  may  have, 
this  is  not  a  case  for  the  interference  of  this  Court  in  the  manner 
sought  by  the  petitioner.  Mr.  Blackiston's  affidavit,  as  I  said 
before,  proves  this,  for  it  shows  that  to  give  the  relief  sought,  it 
.would  be  necessary  to  restore  the  district  to  its  former  condition. 
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which,  perhaps,  would  be  physically  impossible,  and,  at  leasts  would 
throw  the  coantry  into  irremediable  confusion.  The  petitioner 
may  be  able  by  an  action  or  by  a  mandamus  to  compel  the  Com- 
missioners to  afford  him  redress,  and  I  shall  not  deprive  him  of  the 
power  of  seeking  any  remedy  to  which  he  may  be  entitled  else- 
where, but  nothing  short  of  undoing  the  entire  works  of  the  district 
would  satisfy  the  exigency  of  this  petition ;  I  shall  therefore  dismiss 
it,  but  without  giving  costs  against  the  petitioner,  for  it  is  a  case 
of  much  difficulty,  and  without  prejudice  to  any  other  proceeding 
which  Mr.  Malley  may  be  advised  to  adopt. 

Gen,  Hearing  Book^  10,  /.  336,  342. 


1853. 
Dec,  23. 


TURNER  and  others,  Assignees  of  JONATHAN  HIGGINSON 

a  Bankrupt, 


V, 


THE  DUBLIN  AND  BELFAST  JUNCTION  RAILWAY 
COMPANY. 


^res    in    a  f^j.  petition  in  this  matter  was  filed  by  Charles  Turner,  Francis 

pany    were      Shand,  William  Imrie,   Philip  Lydcott   Hynes,  and  James  Mark 
standing  in  ^  tr      j  j       -> 

the  name  of  a  Wood,  assignees  of  Jonathan  Higginson,  late  of  Liverpool,  mer- 

bankrnpt   at 

the  time  of  his  / 

bankruptcy,  on  the  ISih  of  Xoyember  1847.    A  large  sum  was  then  due  on  the 

shares  for  calls,  which  the  Company  proved  for  in  the  bankruptcy  in  July  1849, 

and  received  a  dividend,  the  assignees  not  requiring  the  shares  to  be  brought  in, 

and  the  secretary  of  the  Company  expressly  stating  that  they  had  no  security 

for  the  calls.    Subsequent  calls  were  made,  the  shares  still  remaining  in  the  bank- 

rupt's  name.      In  July  1852,  the  Company  served  a  notice  on  Sie  bankrupt, 

that  the  shares  would  be  forfeited,  and  accordingly  the  shares   were  declared 

forfeited,  at  a  meeting  of  the  directors.    In  May  1853,  the  assignees  tendered  the 

amount  of  the  calls  which  fell  due  after  the  fiat.    Hcld^  on  a  petition  filed  by  the 

assignees  against  the  Company,  that  the  assignees  might,  when  the  Company 

proved  for  the  calls,  have  had  the  transmission  of  the  shares  authenticated  to  Uiem 

under  the  8th  Ftc.,  c.  16,  s.  18  (Companies  Clauses  Consolidation  Act,  1845),  and 

have  had  them  sold  for  the  benefit  of  the  bankrupt's  estate. 

But  that  the  assignees  not  having  then  accepted  the  shares,  they  continued  the 
property  of  the  banbrupt,  and  had  l^en  forfeited  for  non-payment  of  the  calls. 

Semble, — The  proof  under  the  bankruptcy  was  not  equivalent  to  payment  of  the 
calls,  so  as  to  satisfy  the  provisions  of  tiie  statute,  which  makes  the  payment 
of  the  calls  a  condition  precedent  to  the  right  to  transfer  the  shares. 
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chant,  against  whom  and  his  co-partner  in  trade,  Richard  Deane,  a         1853. 

fiat  of  bankruptcy  was  awarded  on  the  16th  of  November  1847.     ^ , — ^ 

The  material  statements  in  the  petition  were  the  following: — 

At  the  date  of  the  fiat,  there  was  standing  in  the  name  of  Jona-  Dublin  ani> 
_  REI1PA.8T 

than  Higginson,  in  the  register  of  shareholders  of  the  Dublin  and     j^ailway 

Belfast  Junction  Railway  Company,  as  the  proprietor  thereof,  502  company. 
shares,  of  £50  each,  in  the  capital  stock  of  the  Company.  The  statement. 
Companies  Clauses  Consolidation  Act,  1845  (8  Ffc,  c.  16),  was 
incorporated  in  the  Act  of  the  Dublin  and  Belfast  Junction  Railway 
Company.  Three  calls  were  then  due  on  the  said  $02  shares,  the 
principal  whereof  amounted  to  £6275.  The  last  of  the  said  calls 
was  made  on  the  25th  of  October  1847,  previously  to  the  date  of 
the  fiat,  but  was  not  payable  until  the  10th  of  January  1848,  sub- 
sequently to  the  date  of  the  fiat. 

On  the  5th  of  January  18499  proof  was  tendered  against  the 
separate  estate  of  Jonathan  Higginson  by  Robert  Orr,  the  then 
secretary  of  the  Dublin  and  Belfiast  Railway  Company,  whereby 
claim  was  made,  not  only  in  respect  of  the  principal  sum  of  £6275, 
but  also  in  respect  of  the  sum  of  £86.  14s.  5d.,  interest  du^  thereon, 
and  proof  was  admitted  and  aDowed  for  the  aggregate  of  these  sums, 
being  £6361.  14s.  5d.  The  secretary  of  the  Company  stated  that 
they  held  no  security  for  calls,  and  the  assignees  did  not  claim  the 
shares  as  part  of  the  property  of  the  bankrupt. 

A  dividend  of  4s.  3d.  in  the  pound  was,  afler  the  admission  of 
the  proo^  declared  in  respect  of  the  estate  of  the  bankrupt,  and 
£1351. 17s.  4d.  was  paid  on  foot  of  the  debt  of  £6361.  14s.  5d.,  by 
the  official  assignee  of  the  bankrupt,  and  accepted  by  the  Company. 

In  June  1852,  a  notice  was  served  through  the  Post-office, 
addressed  to  Jonathan  Higginson,  stating  the  intention  of  the  Com- 
pany to  declare  the  502  shares  forfeited  for  non-payment  of  calls 
theretofore  duly  made,  and  a  notice  to  the  same  effect  was  inserted 
in  the  Dublin  Gazette  of  the  25th  of  June  1852.  At  a  meeting 
of  the  directors  of  the  Company,  held  on  the  28th  of  August  1852, 
a  declaration  of  the  forfeiture  of  the  shares  was  made. 

In  July  1852,  the  solicitors  of  the  petitioners  applied  to  the 
secretary  of  the  Company,  for  the  account  of  the  sum  claimed  ta 
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1853. 
Chancery, 


be  due  on  the  shares,  and  an  account  was  furnished  by  the  secreiarj, 
claiming  a  sum  of  £8697.  19s.  4d.  up  to  the  5th  of  July  1852,  for 
principal  and  interest  on  the  calls  on  the  shares,  in  which  account 


TURNER 
17. 

BUBiiiN  AND  was  included  the  balance  of  the  calls  due  prior  to  the  fiat,  after 

BELFAST 
RAILWAY 
COMPANY. 


giving  credit  for  the  dividend  received. 

On  the  11th  of  April  1853,  the  Railway  Company,  through  their 
Statement,  secretary,  presented  a  petition  to  the  Court  of  Bankruptcy  in  Eng- 
land, for  the  Liverpool  district,  praying  that  the  proof  made  by  the 
Company  might  be  rescinded  and  expunged,  and  that  the  amount 
of  the  dividends  might  be  refunded  by  the  Company.  The  petiti<Hx 
was  dismissed,  with  costs. 

On  the  6th  of  May  1853,  the  solicitor  for  the  petitioners  tendered 
to  the  secretary  of  the  Company  £i2,449.  6s.  lOd.,  the  amount  doe 
on  the  502  shares,  in  respect  of  the  calls  which  had  been  made  since 
the  date  of  the  fiat,  which  the  secretary  refused  to  accept  A 
second  tender  was  made  on  the  9th  of  May  1853,  and  an  account  of 
the  sum  due  was  at  the  same  time  furnished,  in  a  letter  requiring 
the  secretary  to  place  on  the  register  of  shareholders  of  the  Company 
the  names  of  the  petitioners,  as  the  holders  and  proprietors  of  the 
shares,  which  was  again  refused.  On  the  31st  of  May  1853,  a 
notice  was  served  by  the  secretary  of  the  Company,  to  the  effect 
that  the  shares  having  been  duly  declared  forfeited,  the  Company 
would  forthwith  proceed,  according  to  the  provisions  of  the  Com- 
panies Clauses  Act,  to  sell  the  502  shares,  and  claiming  the  sum 
of  £19,531.  8s.  as  due  for  calls  thereon.  On  the  4th  of  June,  the 
petitioners'  solicitor  again  tendered  the  sum  of  £12^553.  Ts*  lOd., 
and  lodged  with  the  secretary  of  the  Company  a  declaration  of  the 
transmission  of  the  shares,  and  an  office  copy  of  the  appointment  of 
the  petitioners  as  assignees. 

The  petition  prayed  that  the  authentication  of  the  transmission 
of  the  502  shares  might  be  declared  ta  be  sufficient,  and  an 
injunction  to  restrain  the  Company  from  taking  any  further  step 
or  proceeding,  in  order  to  the  forfeiture  or  sale  of  the  said  shares, 
or  any  of  them,  and  that  the  Company  might  be  directed  to  have 
the  names  of  the  petitioners  entered  on  the  register  of  shareholders 
of  the  Company,  as  the  owners  of  the  said  502  shares,  by  riHUSon 
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of  the  transmission  of  them  to  the  petitioners,  and  that  the  peti-         1 853. 

tioners  might  be  declared  entitled  to  receive  all  the  dividends  and     «w.-.v~-^ 

profits  which  had  accrued  or  should  hereafter  accrue  upon  the  said 

shares,  and  not  paid  over  to  Jonathan  Higginson  or  for  his  use ;  the  publin  and 

petitioners  being  ready  and  willing  to  pay  to  the  respondents  the     ™ *tt w^v 

amount  of  all  calls  on  the  said  shares,  made  since  the  date  of  the     company. 

said  fiat  in  bankruptcy,  with  interest  thereon,  according  to  the  rules      Statement. 

of  the  said  Company,  and  to  do  all  other  acts,  matters  and  things 

necessary  and  proper  for  having  the  legal  estate  and  interest  in 

the  said  shares  duly  vested  in  them  as  aforesaid ;  and  that  an  account 

might  be  taken  of  what  was  due  and  owing  for  dividends  and  profits 

on  the  said  shares  as  aforesaid,  and  that  the  respondents  might  be 

ordered  to  pay  same  to  petitioners ;  and  an  injunction  to  restrain  the 

respondents,  their  directors,  secretary  and  other  officers,  from  taking 

any  proceedings  to  complete  the  forfeiture,  or  to  sell  or  transfer 

the  said  shares,  or  any  of  them,  save  to  the  petitioners  as  such 

assignees. 

The  Company  filed  an  afiUdavit  in  answer  by  their  secretary, 
and  submitted,  as  matter  of  law,  whether  the  shares  passed  to  the 
petitioners.  They  further  submitted  that  the  shares  had  been  duly 
declared  forfeited  at  a  general  meeting  of  the  Company,  on  the  28th 
of  August  1852  ;  that  the  petitioners  were  bound  to  pay  to  the 
respondents  all  sums  due  for  principal  and  interest  on  foot  of  the 
calls  made  on  the  502  shares  since  the  date  of  the  fiat,  the  fees  for 
registering  the  names  of  the  petitioners  as  owners  of  the  said  shares, 
and  the  costs  incurred  by  the  respondents  in  and  about  the  said 
proceedings,  taken  by  the  Company  or  the  directors  thereof,  to  have 
the  shares  forfeited  and  sold,  in  case  the  Court  should  declare  that 
said  petitioners  were  entitled  to  have  their  names  entered  on  the 
register  of  shareholders,  as  the  owners  of  the  502  shares,  and  to 
be  entitled  as  such  assignees  to  receive  all  the  dividends  and  profits 
which  had  accrued  thereon,  and  had  not  been  paid  over  by  the  said 
Company,  but  which  relief  the  affidavit  submitted  the  petitioners  were 
not,  under  the  circumstances  stated  in  the  petition,  entitled  to  obtain 
from  the  Court.  That  the  Company  was  entitled  to  demand  the 
balance  or  difierence  between  the  amount  of  the  debt  proved  in  the 
VOL.  3.  67 
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1853.  bankruptcy  matters  as  aforesaid,  with  interest,  and  the  amount  of 

» ., ^  the  dividend  so  received,  as  aforesaid,  and  that  they  were  entitled 

^  to  proceed  with  the  sale  of  the  said  shares  for  the  benefit  of  the 

DUBLIN  AND  said  shareholders ;  and  that  the  debt  was  not  extinguished  by  the 

KAiLWAY  P^"^^  ^  ^^®   bankruptcy,  or  by  the  acceptance   of  the  dividend. 

COMPANY. 

Argument.       '  '^^^  Attorney- General,  Mr.  Hartley ^  Mr.  Hayes  and  Mr.  Orms- 
In/j  for  the  petitioners. 

Serjeant  Christian,  Mr.  F,  Fitzgerald  and  Mr.  Norman,  for  the 
Company. 

For  the  petitioners  it  was  contended,  that  by  the  bankruptcy  the 
shares  had  been  transmitted  to  the  assignees ;  that  the  only  things 
necessary  to  complete  the  title  were,  that  the  transmission  should  be 
authenticated  by  a  declaration  in  writing,  and  that  the  amount  due 
for  calls  subsequently  to  the  bankruptcy  should  be  tendered,  both 
of  which  had  been  done :  8  Vic,  c.  16,  s.  18.  That  the  proof  under 
the  bankruptcy,  by  the  secretary  of  the  Company,  who  was  author- 
ised by  the  140th  section  of  the  same  Act  to  represent  the  Company, 
precluded  them  from  claiming  the  balance  of  the  calls  due  at  the 
time  of  the  fiat,  and  negatived  their  holding  the  shares  as  a  security. 
That  the  subsequent  declaration  of  the  forfeiture  of  the  shares 
was  not  valid,  because  there  was  no  party  then  liable  to  the  calls. 

For  the  Company  it  was  argued,  that  there  could  be  no  transmis- 
sion of  the  shares  (8  Vic.,  c.  16,  s.  16),  until  all  calls  were  paid ;  that 
the  assignees  could  have  no  better  title  than  the  shareholder  himself, 
who,  when  a  call  has  been  made,  is  only  entitled  to  the  share  minus 
the  amount  of  the  call.  The  shares  had  been  duly  declared  to  be 
forfeited  by  the  directors  under  the  29th  section.  The  proof  in  the 
bankruptcy  was  not  equivalent  to  payment  of  the  calls  due  at  the 
date  of  the  fiat :  Bx  parte  Moore  (a) ;  Sinks  v.  Beahan  (b)  ;  Penn 
v.  Bennett  {c)\  Newton  v.  Scott  (d).  That  the  suit  was  in  the 
nature  of  a  redemption  suit  by  a  mortgagor,  in  which  a  decree 

(a)  2  Gl.  &  J.  17-2.  (b)  1  Bing.  281. 

(c)  4  Camp.  205.  (<0  10  M.  &  W.  471." 
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would  be  made  on  the  terms  only  of  paying  all  due  for  principal,         1853. 

Chancery, 
interest  and  costs.  v— i-v--'> 

TUBNER 
V. 

The  Lord  Chancellor.  dublin  and 

BELFAST 

A  question  of  considerable  difficulty  arises  in  this  case.  The  pe-  railway 
tition  has  been  tiled  by  Charles  Turner  and  several  others,  assignees  company. 
of  Jonathan  Higginson,  a  bankrupt,  and  it  prays  for  an  order  that  Judgment, 
the  authentication  of  the  transmission  of  502  shares  in  the  Belfast 
Junction  Railway  Company  may  be  deemed  and  declared  to  be  suf- 
ficient; and  for  an  injunction  against  the  Company,  to  prevent  J  any 
further  step  or  proceeding  in  order  to  the  forfeiture  or  sale  of  the 
shares,  or  any  of  them,  and  that  the  Company  may  be  directed  to 
have  the  names  of  the  petitioners  entered  on  the  register  of  share- 
holders, as  the  owners  of  the  502  shares,  by  reason  of  this  transmis- 
sion to  them  as  assignees  ;  and  that  the  petitioners  may  be  declared 
entitled  as  such  assignees  to  receive  the  dividends  and  profits  which 
have  accrued,  or  shall  hereafter  accrue,  upon  the  shares,  and  not 
heretofore  paid  over  to  Jonathan  Higginson,  or  for  his  use,  the  pe- 
titioners offering  to  pay  all  calb  on  the  shares,  made  since  the  fiat 
in  bankruptcy,  with  interest,  according  to  the  rules  of  the  Com- 
pany, &C.,  and  an  account  of  the  dividends  on  the  shares ;  and 
that  the  respondents  may  be  ordered  to  pay  the  same. 

The  claim  on  the  part  of  the  petitioners  is,  first,  in  point  of 
form,  to  be  declared  to  have  acquired,  under  the  18th  section  of 
the  Companies  Clauses  Consolidation  Act  1845  (8  Ftc,  c.  16), 
the  shares  vested  in  the  bankrupt,  and  to  have  the  transmission 
authenticated  by  a  declaration  in  writing,  according  to  the  pro- 
visions of  that  Act. 

The  remainder  of  the  petition  is  of  substance,  and  consists  of 
two  parts : — First,  that  the  Company  may  be  restrained  from 
proceeding  to  the  forfeiture  or  sale  of  the  shares  formerly  held 
by  the  bankrupt,  the  petitioners  ofiering  to  pay  all  the  calls  due 
on  the  shares,  which  may  be  considered  to  be  properly  payable 
with  regard  to  them.  The  second  part  of  the  second  branch  of 
the  petition  is,  that  the  petitioners  may  be  declared  entitled  to 
the  profits  and  dividends  on  the  shares  which  have  accrued  since 
the  date  of  the  fiat  of  bankruptcy. 
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Judgment.  ^ 


1853.  The  title  of  the  petitioners  is  shortly  this : — These  shares  were 

' v—^     vested  in  Mr.  Higginson  at  the  time  of  his  bankruptcj.     At  that 

time,   certain  calls  were  due  on  them,   amounting  to  the  sum  of 
DUBLIN  AND  £6275,  and  £86.  14s.  5d.  interest — ^the  fourth,  fifth  and  sixth  calls 
amounting  together  to  £6361.  14s.  5d.     The   Railway   Company 
having  legal  rights  vested  in  them,  i^nd  having  a  right  to  demand 
payment  of  the  calls,  and  to  enforce  it  by  action,  and  having  a  legal 
title  to  prove  in  the  bankruptcy,  tendered  their  proof,  and  in  that 
proof,  according  to  the  ordinary  form  in  use,  the  managing  person 
for  the  Company  expressly  stated  that  they  had  no  security  for  the 
demand  on  foot  of  the  shares,  and  accordingly,  in  that  state  of  facts, 
the  Company  was  permitted  to  prove  for  the  amount  of  the  shares. 
No  inquiry  was  made,  as  to  the  question  of  security ;  no  allegation 
was  set  up  on  the  part  of  the  assignees,  that  the  shares  themselves 
were  a  security,  and  ought  to  be  brought  to  the  funds  of  the  bank- 
ruptcy, according  to  the  ordinary  rule,  before  the  proof  was  al- 
lowed ;  nor  was  any  claim  or  title  to  the  shares  put  forward  on 
behalf  of  the  assignees,  either  in  that  respect,  or  as  electing  or 
choosing  to  take  them  as  part  of  the  general  property  and  effects 
of  the  bankrupt.     So  matters  remained.     The  Company  proved,  on 
the  estate  of  the  bankrupt,  to  the  amount  of  £6361.  14s.  5d.,  and  a 
sum  of  £1351.  I7s.  4d.  was  received  by  the  Company,   on  this 
proof,  on  the  23rd  of  January  1852,  leaving  a  balance  of  £5009- 
17s.  2d.     Matters  remained  so,  as  regards  the  Company  and  the 
assignees  of  the  bankrupt's  estate,  for  a  considerable  time.    Fur- 
ther calls,  to  a  large  amount,  accrued  due — the  seventh,  eighth, 
ninth  and  tenth  calls,  including  interest.     The  balance  of  the  pre- 
vious calls,  and  all  these  calls,  were  left  unpaid,  amounting  altoge- 
ther to  the  large  sum  of  £19,501,    giving  credit  for  the  sum 
received  under  the  commission. 

The  fiat  in  bankruptcy  issued  in  1847.  On  the  13th  of  Novem- 
ber in  that  year,  the  assignees  were  appointed.  On  the  5th  of  July 
1849,  the  proof  was  tendered,  and  what  I  have  stated  took  place. 
The  next  intervention  of  the  petitioners  upon  the  subject  took  place 
in  July  1852,  a  period  of  exactly  three  years  from  the  time  when 
the  proof  was  tendered  and  admitted,  in  the  manner  I  have  stated. 
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In  the  meantime  the  calls  accrued  due.     The  bankrupt  was  treated         1663. 

Chancery, 
as  still  being  the  owner  of  the  shares,  and  the  notices  were  served      —    y  .v 

on  him ;  and  he  was  the  person  entered  in  the  books  of  the  Com-  ^^ 

pany  as  responsible  for  the  subsequent  calls.     Ultimately,  the  Com-  Dublin  and 
pany  proceeded  to  a  forfeiture  of  the  shares,  for  non-payment  of  all     ^ij^h^^^y 
the  calls,  including  the  balance  due  at  the  time  of  the  bankruptcy,    company. 
The  shares,  which  had  been  worthless  at  the  time  of  the  proof — I      Judgment, 
mean  worthless,  if  the  parties  were  to  pay  up  the  calls — have 
now  risen  to  a  price  which  would  remunerate,  and  amply  remune- 
rate, the  assignees  under  the  commission,  if  they  can  succeed  in 
getting  the  shares  for  the  amount  of  the  dividend  which  they  have 
paid  (leaving  the  balance  unpaid),  and,  of  course,  the  subsequent 
calls ;   and  they  have  instituted  this  proceeding  to  establish  their 
right  to  do  that  against  the  Company,  and  to  have  themselves  de- 
clared the  owners  of  the  shares,  at  the  price  of  the  dividend,  instead 
of  the  price  of  the  calls.    That  is  the  state  of  the  record,  in  relation 
to  the  petitioners'  claim. 

It  is  contended,  that  by  the  operation  of  the  Companies  Clauses 
Consolidation  Act,  the  shares,  so  long  as  they  remain  in  the  ^ 
name  of  any  individual,  are  a  security  to  the  Company  for  the 
amount  of  the  calls — because  the  Company  have  a  right  to  de- 
clare the  shares  to  be  forfeited,  and  have  a  right  to  sell  them 
thereupon  ;  and  they  are  bound,  after  discharging  the  amount 
of  the  calls,  to  pay  the  difference,  if  any,  between  the  price 
of  the  shares  and  the  amount  of  the  calls,  to  the  holder  of 
the  shares,  discharged  of  liability  to  any  calls,  save  those  accruing 
subsequently  to  the  purchase;  and  it  is  said,  that  although  these 
shares  were  not  treated,  as  between  the  petitioners  and  the  Com- 
pany, at  the  time  of  the  proof,  as  a  security  at  all,  although,  in 
express  terms,  the  Company  negatived  their  having  any  security, 
and  the  assignees  considered  that  the  shares  were  not  held  as 
securities,  and  although  the  assignees  never  looked  on  the  shares 
as  part  of  the  property  of  the  bankrupt,  they  are  now  entitled 
to  have  the  benefit  of  the  shares  in  the  manner  sought ;  because 
a  party  proving  a  demand  under  a  commission  cannot  hold  any 
property  of  the  bankrupt  as  a  security,  but  must  give  it  up  for 
the  benefit  of  the   creditors   nt  large.      That  seems  certainly  a 
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Strong  proposition,  having  regard  to  the  facts  of  this  case,  that 
persons,  whose  onlj  claim  is  that  of  partners  in  a  general 
concern,   are    to   have   the    benefit  and   profit  of   that  partner- 


TDRNER 
V. 

DUBLIN  AND  ship,  without  Contributing-  to  the   common   fund  in   aid    of    the 
RAILWAY     ^^^^^  shareholders,  whose    money  and  exertions  have  produced 

COMPANY. 


Judgment, 


that  benefit ;  and  one  would  be  startled  to  find  any  case  or 
authority  by  which  the 'Court  would  be  compelled  to  do  a  thing 
so  contrary  to  natural  justice  and  equity,  as  to  allow  the  repre- 
sentative of  an  insolvent  partner  to  come  in  and  ask,  without 
adequate  contribution,  to  share  the  profits  which  have  been  the 
fruit  and  result  of  the  money  of  the  solvent  partners.  It  is 
contended,  in  support  of  the  petition,  that  proof  having  unques- 
tionably been  made  by  the  Company  against  the  bankrupt's  es- 
tate, it  cannot  be  recalled;  that  having  made  their  proof,  they 
have  made  their  election,  and  cannot  retract ;  and  so,  no  doubt, 
the  general  law  is  established  by  the  cases,  as  in  those  of  Ex 
parte  Joseph  {a\  and  Ex  parte  Solomon  (b),  where  a  creditor, 
having  a  lien  on  property  of  the  bankrupt  for  his  debt,  was 
held  to  be  concluded  by  proving  his  debt,  voting  in  the  choice 
of  assignees  and  signing  the  certificate,  and  was  ordered  to  de- 
liver up  the  property  on  which  he  had  a  lien. 

The  next  question  is,  whether  that  proposition  is  applicable  to 
shares  in  such  a  Company  as  this ;  that  is  to  say,  whether  shares 
held  by  the  bankrupt  are  to  be  considered  as  between  the  Company 
and  the  assignees  as  securities,  under  the  facts  of  this  case  ?  That 
question  came  before  Mr.  Commissioner  Macan,  in  the  case  of 
In  re  Jennings  (c).  An  application  was  made  in  that  case  by  the 
Belfast  and  County  Down  kailway  Company  to  prove  for  calls 
due  to  them  by  the  bankrupt,  and  the  learned  Commissioner  held 
that  the  shares  were  in  the  nature  of  a  lien  or  mortgage,  and  that 
the  Company  could  not,  under  the  terms  of  the  Act  of  Parliament, 
prove  for  the  amount,  without  submitting  to  have  the  shares  sold 
for  the  benefit  of  the  creditors  of  the  bankrupt,  and  he  ruled 
accordingly.     That  shares  are  to  be  looked  on  in  that  light  appears 

(a)  18  Ves.  341.  {b)  \  Gl.  &  J.  25. 

(c)  1  Iii  Ch.  Rep.  236. 
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from  the    case    of    The    Great  Southern  Railway   Company   v.        1853. 

Kennedy  (a),  where  Parke,  B^  says : — "  Shares  forfeited  are  in  tlie     . — .,, ^ 

nature  of  a  lien  or  mortgage."     Upon  that  general  view  of  the  case, 

Mr.  Commissioner  Macan,  in  a  full  and  elaborate  judgment,  held  ddblui  and 

BELF  A  SI? 

that  shares  bore  that  character,  and  refused  to  allow  the  Railway  railway 
Company,  until  they  conformed  to  the  ordinary  rule  and  principle,  coBiPAHY. 
to  prove  in  bankruptcy.  Judyment. 

The  case  came  before  me  on  appeal  (b).  The  principal  ground 
of  appeal  did  not  controvert  the  principles  laid  down  by  the 
Court  of  Bankruptcy ;  and,  in  my  judgment,  I  expressed  my  con- 
currence with  those  principles,  and  determined  accordingly.  But 
the  chief  question  on  the  appeal  was  not  exactly  that,  but  was, 
whether  calls  payable  by  instalments  could  be  enforced  or  not? 
The  Commissioner  had  held  that  they  could  not.  There  was  then  no 
case  published  in  England  on  the  subject.  In  the  interval  between 
his  decision  and  the  appeal  from  it,  certain  cases  were  published  in 
England,  on  the  authority  of  which  I  overruled  it,  leaving  un- 
touched, however,  the  proposition  on  which  he  based  it,  that  the 
shares  should  be  given  up  to  the  assignees  of  the  bankrupt. 

Under  these  circumstances,  I  must  take  it  that  it  was  competent 
for  the  assignees  in  this  case,  at  the  time  the  proof  was  tendered, 
to  have  insisted  that  these  shares  should  have  been  sold,  And 
their  value  taken  into  account  as  between  them  and  the  Company, 
or  it  was  competent  for  them  to  have  had  the  transmission  of  the 
shares  to  them  authenticated  by  a  declaration  in  writing,  under  the 
provisions  of  the  18th  section  of  the  Companies  Clauses  Consoli- 
dation Act.  But  the  question  now  is,  whether,  after  what  has 
occurred,  and  under  the  circumstances  now  before  me,  I  am  to 
carry  out  this  transaction,  if  I  can  do  so,  and  carry  it  out,  not  by 
applying  the  machinery  of  the  Act  of  Parliament,  and  saying  that 
the  shares  now  ought  to  be  sold  for  the  benefit  of  the  assignees, 
but  whether  I  am  to  carry  it  out  to  the  extent  of  placing  the 
assignees  in  the  position  of  shareholders  of  these  shares,  as  if  they 
had  paid  up  the  calls  due  at  the  time  of  the  bankruptcy;  or,  in 
other  words,  whether  I  am  to  consider  them  as  quasi  purchasers 

(a)  6  Rail.  Cas.  9.  (6)  See  1  Ir.  Ch.  Rep.  654. 
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of  these  shares — ^in  fact  that  they  are  to  hold  them  as  a  purchaser 
would  have  held  them  if  they  had  heen  sold — ^that  is  to  say,  dis- 
charged from  all  calls,  except  those  due  subsequent  to  the  day  of 


Judgment, 


TUBNER 

r. 
DUBLIN  AND  Sale  ?     That  is,  I  think,  putting  the  equity  of  the  petitioners  as 

BELFAST        ,  .    .  ..  r 

«*„^.         iJigh  as  it  can  be  put. 

BAILWAT  ^  *^ 

COMPANY.  The  Company  appear  to  have  been  advised  that  it  would  have 
been  a  good  thing  for  them  to  get  rid  of  the  proof,  and  they  applied 
lately  to  the  Commissioner  of  Bankrupts  in  England  to  allow  them 
to  withdraw  the  proof,  and  to  have  the  order  allowing  them  to  prove 
rescinded.  That  was  refused  by  the  Commissioner,  though  he  did  not 
determine  the  question  now  before  me. 

Now,  had  that  question  arisen  merely  upon  the  calls,  and  at 
the  time  when  the  bankruptcy  took  place,  after  the  Company- 
had  said  that  they  had  no  security  for  the  debt,  it  might  be 
contended  that  they  had  thereby  declared  that  they  did  not  look 
to  the  shares  for  payment  of  the  debt  in  that  way,  and  that 
they  could  not  afterwards  insist  upon  selling  the  shares,  as  being 
securities  ;  in  other  words,  that  they  could  not,  after  so  proving 
against  the  bankrupt's  estate,  turn  round  and  treat  the  shares 
as  a  security,  and  sell  them,  to, pay  off  any  thing  due  on  the 
calls.  But  that  is  not  the  question  I  am  now  asked  to  determine. 
The  question,  as  I  have  stated  before,  is,  whether  the  petitioners  are 
entitled  now,  upon  paying  the  amount  of  the  dividend,  together  with 
the  calls'  since  declared,  to  have  the  shares  ?  In  order  to  determine 
the  rights  of  the  parties,  I  must  look  to  the  terms  of  the  Act  of 
Parliament,  and  see  what  it  prescribes;  because  every  thing  in 
a  case  such  as  this  must  turn  on  the  language  of  the  Act  peculiarly 
applicable  to  it,  which  is  in  fact  a  code  of  itself,  and  which  I  cannot 
go  out  of,  if  the  terms  of  it  are  clear. 

The  first  question  to  be  considered  is,  what  has  been  the  dealing 
with  these  shares  ?  Now  the  assignees  of  the  bankrupt  never  took 
them  until  they  asked  to  do  so  lately,  in  July  1852.  They  never 
decided  on  having  their  title  certified  or  authenticated — they  never 
sought  any  benefit  from  the  shares :  they  left  them,  as  it  were, 
derelict,  to  abide  the  fate  of  whatever  might  happen.  The  effect 
of  that  was  not  that  they  did  not  still  continue  to'  he  the  property 
of  the  bankrupt.     In  point  of  fact,  the  bankrupt  was  the  person 
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who  might  have  been -sued  for  the  subaequent  calls^  and  he  could        1853. 
.  not  have  defended  himself  by  reason  of  his  bankruptcy.     That  has     « v ' 

T  YT11.1V1C  R 

deen  decided  in  the   case  of  The  South  Stajffbrdshire  Railway  ^ 

Company  v.  Bumnde  (a).    In   that   case  a  ehareholder  having  Dublin  and 
become  bankrupt,  afterwards  and  before  he  obtained  his  certificate,     railway 
calls  were  made.   The  assignees  possessed  themselves  of  the  surplus,    company. 
and  a  correspondence  took  place  between  the  official  assignees  and     Judgment, 
the  trade  assignees,  in  the  course  of  which  the  latter  sent  the  former 
a  statement  of  the  bankrupt's  property,  comprising  in  it  the  value 
of  the  shares,  and  resulting  in  an  estimate  of  the  probable  amount 
forthcoming    to   work  the  fiat  and    pay   dividends.      The    trade 
assignees  snbsequentlj  wrote  to  the  official  assignees,  suggesting 
the  propriety  of  seUing  the  shares,  which  continued  in  the  posses- 
sion of  the  official  assignees ;  and  it  was  held,  first,  that  there  was 
no  evidence  to  warrant  a  jury  in  concluding  that  the  assignees  had 
accepted  the  shares ;  and  secondly,  that  the  property  in  the  shares 
continuing  in  the  bankrupt,  the  claim  of  the  Company  for  the  calls 
subsequently  to  the  bankruptcy  was  not  barred  by  his  certificate, 
not  being  proveable  aa  a  debt  due  infuturoy  under  the  5l8t  section, 
or  a  debt  due  on  a  contingency,  within  the  meaning  of  the  56th 
section  of  the  6  G.  4,  c.  16. 

Now,  that  case  decides  that  these  shares  have  remained,  and 
remain  to  this  hour,  the  property  of  the  bankrupt,  whether  he  has 
got  his  certificate  or  not.  I  do  not  know  whether  the  bankrupt  in 
tiiiis  case  got  his  certificate ;  that  does  not  appear  in  the  ^^e.  What 
efieet  ib&t  might  have  in  the  case,  I  am  not  exactly,  at  the  present 
moment,  prepared  to  decide.  However,  as  between  the  bankrupt 
t^d  the  Company,  undoubtedly  the  property  has  ceased  to  exist, 
because  the  shares  have  been  forfeited,  and  so  far  as  he  is  con- 
cemed,  he  has  no  property  in  them,  save  what  might  result  from 
a  sale,  in  the  event  of  one,  which  would  produce  a  surplus.  A 
curious  question  would  then  arise — who  would  be  entitled  to  the 
surplus  ?  I  merely  refer  to  the  case  of  South  Staffordshire  Rail- 
way Company  v«  Bumside,  which  was  not  mentioned  in  the 
argument,  to  endeavour  to  get  at  the  position  of  the  shares  as  they 

(^)  6  EaU.  Cm.  611. 
VOL.  3.  68  . 
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1853.        now  stand.     The  shares  are  treated  in  that  case  as  resembling  tbe 

Chancery,       ,  -      ,  .        ,  -r^    ,       ■«  ^  r*>i       .        .  /• 

^ ,_^     interest  of  a  lessee  in  a  lease.    Farke,  B.,  says : — "  The  situation  of 

TURNER 

^  the  bankrupt  in  this  respect  bears  a  close  resemblance  to  that  of  a 

DUBLIN  AND  lessee  who  has  become  bankrupt,  who  continues  liable,  after  his 

BELiF  A  8T 

RAILWAY  certificate,  to  the  payment  of  rent  accruing  after  the  bankruptcy. 
COMPANY.  The  contract  to  pay  rent  in  futuro  b  not  a  debt  contracted  at  the 
Judgment.  ^^^^  ^^  ^^^  bankruptcy,  and  cannot  be  proved  under  the  fiat  against 
him."  In  a  previous  part  of  his  judgment,  Parke,  B.,  had  said: — 
"  The  property  in  the  shares,  therefore,  continuing  in  the  bankrupt, 
the  next  question  is,  whether  the  Company  are  barred  by  his 
certificate,  on  the  ground  that  this  was  a  debt  proveable  under  the 
fiat  as  a  debt  due  in  Juturo,  under  the  51st  section,  or  on  sl  con- 
tingency within  the  meaning  of  the  56th  section  of  the  6  (x.  4,  c  16  ?" 
Thus  it  was  laid  down  distinctly  by  Baron  Parke,  in  that  case, 
that  the  property  in  the  shares  continued  in  the  bankrupt.  What 
the  assignees  ask  to  do  in  this  case  is,  not  to  have  themselves 
entered  pro  forma^  as  deriving  title  under  the  bankruptcy,  but  to 
have  themselves  declared  entitled  to  a  share  of  the  dividends,  and 
the  benefit  derivable  from  the  Company,  and  to  be  placed  in  a 
position  to  warrant  them  in  saying  upon  a  sale — "  We  may  transfer 
these  shares  to  the  vendee."  Now,  the  right  of  a  holder  of  shares 
to  transfer  a  title  to  them  is  provided  for,  and  limited  in  express 
terms  by  the  Act  of  Parliament.  The  16th  section  provides  that 
"  No  shareholder  shall  be  entitled  to  transfer  any  share,  after  any 
call  shall  have  been  made  in  respect  thereof,  until  he  shall  have 
paid  such  call,  nor  until  he  shall  have  paid  all  calls,  for  the  time 
being,  due  on  every  share  held  by  him. 

That  provision  has  been  acted  on  in  the  recent  case  of  In  re 
Hall  {a),  where  it  was  held  that  the  effect  of  the  l6th  section  of  the 
8  Ftc,  c.  16,  is  to  disqualify  any  shareholder  from  an  effectual 
transfer  of  his  shares  whilst  any  call  remains  unpaid;  and  the 
secretary  is  not  in  such  a  case  bound  to  register  a  deed  of  transfer 
of  such  shares.  A  similar  provision  is  contained  in  the  Act,  with 
respect  to  the  payment  of  dividends.  By  the  126th  section,  it  is 
enacted  that  "  previously  to   every  ordinary  meeting  at   which  a 

(a)  7  Rail  Cas.  502» 
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dividend  is  intended  to  be  declared,  the  directors  shall  cause  a 
scheme  to  be  prepared,  showing  the  profits/*  &c. ;  and  by  the  123rd 
section  it  is  enacted  that  "no  dividend  shall  be  paid  in  respect 


1853. 

Chancery, 


TURNER 
V, 

of  any  share,  until  all  calls  then  due  in  respect  of  that  and  every  Dublin  and 

BELFAST 

Other  share,  held  by  the  person  ta  whom  such  dividend  may  be 


payable,  shall  have  been  paid."  « 

Now,  unless  the  proof  in  the  bankruptcy  satisfies  these  pro- 
visions, it  does  occur  to  me  that  the  assignees  could  not  sell  any 
claim,  by  reason  of  dividends,  or  insist  on  their  title  to  transfer 
the  shares,  unless  upon  payment  of  the  sums  due  for  calls.  The 
case  of  bankruptcy  is  not  provided  for  by  any  section.  There  is 
no  allusion  to  it,  nor  is  there  any  thing  from  which  it  can  be 
affirmatively  averred  that  the  proof  in  bankruptcy  and  the  receipt 
of  a  dividend  amounts  to  the  payment  of  the  whole  sum. 

It  does  appear  to  me,  therefore,  to  be  very  difficult  to  give  effect 
to  any  substantial  rights  claimed  by  the  assignees  in  this  case. 
The  question  is  one  of  novelty.  It  is  true  that  there  is  a  very  great 
difficulty  to  be  encountered  by  the  Company,  arising  from  the 
Stringent  provisions  of  the  bankrupt  code,  with  respect  to  securities 
on  the  property  of  the  bankrupt.  But,  on  the  other  hand,  there  are 
the  stringent  provisions  of  the  Act  of  Parliament,  which  make  the 
payment  of  the  calls  a  condition  precedent  to  the  right  to  transfer 
the  shares  or  receive  the  dividends.  It  appears  to  me  to  be  more 
consistent  with  common  justice, and  common  sense,  not  to  give  effect 
to  this  claim  to  the  title  to  the  shares,  and  to  the  dividends  and 
profits  of  the  concern — a  claim  which  the  Act  of  Parliament  does 
not,  and  which  it  appears  to  me  it  ought  not  to  provide  for,  made  on 
behalf  of  these  assignees,  who  for  four  years  entirely  abandoned  the 
shares,  during  which  time  they  continued  the  property  of  the  bank- 
rupt. The  petitioners  are  seeking  to  get  tiiie  benefit  of  the  industry 
and  resources  of  others.  I  find  that  the  words  of  the  Act  of  Par- 
liament are  against  that  claim ;  and  I  do  not  think  I  am  bound,  at 
this  distance  of  time,  to  give  effect  to  rights  which,  if  the  assignees 
had  thought  proper,  they  might  have  asserted  in  1847. 

Upon  these  grounds,  I  am  of  opinion  that  unless  they  are  content 
to  pay  up  the  entire  balance  due  on  these  shares,  the  petition  must 
be  dismissed  with  costs. 


R\ILWAr 
COMPANT. 


Judgments 
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JOHN  THOMAS  ROSSBOROUGH,  and  MARY  GREY 
WENTWORTH  ROSSBOROUGH  his  Wife, 

V. 

THOMAS  BOYSE  and  JANE  STRATFORD  BOYSE  his  Wife. 


JOHN  THOMAS  ROSSBOROUGH,  now  JOHN  THOMAS 

COLCLOUGH,  and  MARY  GREY  WENTWORTH 

ROSSBOROUGH  his  Wife, 

V. 

THE  REV.  RICHARD  BOYSE,  Executor  of  THOMAS  BOYSK, 

deceased. 

A  decree  de-    The  Losd  CBAncEi,i,OK,  having  refused  the  motion  for  a  new  trial 

dftpfid  fl.  will 

null  and  void,  ^^  this  case  (a),  pronounced  the  following  decree  on  the  17th  of 
and  directed  an    .      .|  loro 
account  of  by-  -^P"^  1W5;5:— 

and^th^t^the         "  "^^^"^  ^^^^^  coming  on,  on  the  13th  and  31st  days  of  January 

defendants,  A  i852,  to  be  heard  and  debated  before  the  Right  Honorable  the  Lord 
and  B  his    .  '  ® 

wife,   should.    High  Chancellor  of  Ireland,  in  the  presence  of  Counsel  learned  on 
within  a  month 

after  the  date  both  sides,  and  the  pleadings  in  this  cause  being  opened ;  upon  de- 
of  the  Master's 

report,  pa^  to  bate  of  the  matter,  and  hearing  the  several  proofs  made  in  this  cause 
the  plaintififs 

the  sum  which  the  Master  should  report  to  be  due  on  such  account.  A  died,  and 
the  suit  was  revived  against  his  executor ;  but  after  A*s  death,  and  before  the  revi- 
vor, B  filed  a  further  discharge  in  the  Master's  ofilce.  Held,  that  the  decree  did 
not  impose  a  several  liabilitv  on  B ;  and  the  Court  refused  an  order  ^at  she  should 
pay  the  sum  found  due  by  the  report. 

A  decree,  directing  a  husband  And  wife  to  pay  a  sum  of  money,  imposes  a  joint  lia- 
bility on  them,  which  may  be  enforced  during  the  husband's  life ;  but  it  does  not 
impose  a  several  hability  on  the  wife,  nor  can  it  be  enforced  against  her  after  the 
husband's  death. 

If  a  decree  directs  a  sum  of  money  to  be  paid,  ascertained  by  a  report  made  or  to 
be  made,  the  report  is,  by  reference,  to  be  considered  incorporated  in  the  decree ; 
and  the  report  and  decree  may  be  enrolled  under  the  41  O,  3,  c  90,  s.  36. 

The  Court  of  Chanceiy  cannot  determine  the  validity  of  a  will  of  real  or  personal 
estate.  It  can  only  remove  impediments  to  an  ejectment  at  law,  to  tiy  the  validity 
of  a  devise  of  real  estate,  and  cannot  direct  an  issue  devisavU  vel  noHf  unless  the 
defendant  consents. 

SembU — Where  one  of  the  defendants  is  a  feme  covert,  and  the  suit  is  respecting 
her  inheritance,  Uie  consent  of  her  Counsel  to  the  direction  of  such  an  issue  would 
not  be  binding  on  her. 

(a)  Vide  ante,  p.  519. 
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read,  and  what  was  alleged  by  the  said  Counsel,  it  was  ordered  by         1854. 

RoUs. 
his  Lordship,  that  the  said  parties  should  proceed  to  a  trial  at  law,     v- — ^. ' 

BOBSBOBOUOB 

at  the  then  next  Summer  Assizes,  to  be  held  for  the  county  of  Wex-  v. 

ford,  by  a  special  jury  of  the  county,  upon  the  following  issue : — 
*  Whether  the  paper  writing  in  the  pleadings  mentioned,  bearing 
date  the  6th  day  of  August  1842,  and  marked  with  the  letter  B, 
is  or  not  the  last  will  and  testament  of  Csesar  Colclough,  deceased, 
in  the  pleadings  nam^d?'    And  it  was  further  ordered,  that  the 
Judge  before  whom  such  trial  should   be  had   was  to  certify  to 
this  Court  the  verdict  which  should  be  had  upon  such  trial ;  and 
on  the  return  of  such  Judge's  certificate,  such  further  order  should 
be  made  as  should   be  just.     And  the  said  issue  was  accordingly 
tried  at  the  said  Summer  Assizes  for  the  county  of  Wexford;  and 
the  jury,  by  their  verdict,  found  that  the  document  bearing  date  the 
6th  day  of  August  1842  was  not  the  last  will  and  testament  of 
Csesar  Colclough,  deceased.    And  this  cause  coming  on  this  present 
day  to  be  heard  before  the  Right  Honorable  the  Lord  High  Chan- 
cellor of  Ireland,  for  further  directions,  and  as  to  the  matter  of 
costs,*  in  the    presence  of  Counsel  learned  on  both  sides  ;    upon 
opening  and  debate  <^  the  matter,  and  hearing  the  decretal  order, 
bearing  date  the  31st  day  of  January  1852,  as  also  the  certificate 
of  the  Honorable  Baron  Pennefather  read,  and  what  was  alleged 
by  the  said  Counsel;   and   it  appearing,   by    the  finding  of    the 
jury,  that  the  paper  writing,  bearing  date  the  6th  day  of  August 
1842,  is  not  the  last  will  and  testament  of  Csesar  Colclough,  the 
alleged  testator  in  the  pleadings  named — the  Court  doth  declare 
that  the  same  is  null  and  void,  as  a  devise  of  the  real  and  free- 
hold estates  of  the  said  Csesar  Colclough,  in  the  pleadings  men- 
tioned, or  any  part  thereof.     And.it  is  further  ordered,  that  an 
injunction  do  issue  to  the  Sheriff  of  the  county  of  .Wexford,  to 
put    the  plaintiffs,    John   Thomas  Rossborough  and  Mary  Grey 
Wentworth  Rossborough  his  wife,  the  heiress-at-law  of  the  said 
Csesar  Colclough,  into   possession  of  the  said  frediold  estates  in 
the  said  county.    And  it  is  further  ordered,  that  the  said  defend- 
ants do  deliver  up,   on  oath,   all   deeds,  documents,  title-deeds, 
papers  and  writings,  in  their  or  either  of  their  custody  or  power, 
relating  to  the  said  estates.     And  it  is  further  ordered,  that  it  be 
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1854.        referred  to  Edward  Litton,  Esq.,  the  Master  in  this  cause,    to 
JRoUs. 
> — -V— — '     take  an  account  of  all  sdms  received  by  the  said  defendants,  or 

ROSSBOROUGH        .  «  ^ 

V,  either  of  them,  or  for  their  or  either  of  their  use,  for  or  on  ac- 

count of  the  rents  and  profits  of  the  said  estates,  which  accrued 
due  since  the  7th  day  of  September  1843,  being  six  years   prior 
to   the  time  of  filing  the  plaintifis'  bill  in  this  cause;   and    the 
better  to  enable  the  said   Master  to  take  the  said  accounts,   the 
parties  are  to  produce,  on  oath,  all  deeds,  books,  papers  or  wri- 
tings, relating  thereto,  in  their  custody  or  power,  and  are  to  be 
examined  on  interrogatories,  as  the  said  Master  shall  direct ;  vrhoy 
in  taking  the  said  accounts,  is  to  make  unto  the  said  parties  all 
just  allowances.     And  it  is  further  ordered,  that  the  said  defend- 
ants do,  within  one  month  after  the  date  of  the  said  Master's 
report,  pay  to  the  plaintiffs  the  sum  which  the  said  Master  shall 
report  to  be  due,  on  such  account,  to  the  plaintifis.     And  it   is 
further  ordered,  that  the  said  defendants  do  pay  to  the  plaintifib 
their  costs  of  this  suit,  when   taxed  and   ascertained,    including 
the  costs  of  the  issue  at  law,  and  of  the  account  hereby  directed. 
And  it  is  further  ordered,  that  it  be  referred  to  one  of  the  TAxing- 
masters  of  this  Court  to  tax  the  said  costs.     And   it   is  further 
ordered,  that  the  said  plaintiffs  be  at  liberty,  if  necessary,  to  apply 
to  the  Court  for  further  directions." 

On  the  30th  of  July  1853,  an  application  was  made  by  the  plain- 
tiffs, that  the  leading  order  of  the  31st  of  January  1852  (a)  might 
be  amended  nunc  pro  tunc,  by  inserting  therein,  after  the  words,  "  his 
Lordship  doth  order,*'  and  before  the  word  "  that,**  the  words,  "  the 
defendants,  by  their  Counsel,  so  consenting;*'  and  by  adding  to 
said  order,  that  the  defendants  consented  to  the  same  being  granted 
in  the  terms  thereof.  The  Court  ordered  that  the  said  order  should 
be  amended,  by  inserting  the  words,  **  and  the  defendants'  Counsel 
not  objecting." 

In  January  1 854,  Thomas  Boyse  died  ;  a  bill  of  revivor  was  filed 
by  the  plaintiffs  against  his  executor  in  March  1854;  and  the  cause 
was  revived  on  the  19th  of  April  1854.  The  account  of  the  rents 
was  pending  before  the  Master,  when  Thomas  Boyse  died;  and 
after  his  death,  and  before  the  suit  was  reviyed,  the  defendant  Jane 
(a)i4jUe,  p.  490. 
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Stratford  Bojse  filed  a  further  discbarge  to  the  plaintiffs'  charge.         1864. 

On  the  8th  of  April  1854,  the  Master  made  his  report,  whereby 
be  found  that  the  sums  received  by  the  said  defendants,  or  for  their 
use,  for  or  on  account  of  the  rents  and  profits  of  the  said  estates 
which  accrued  due  since  the  7th  day  of  September  1843,  the  period 
in  said  decree  mentioned,  amounted  in  the  aggregate  to  the  sum 
of  £49,714. 

And  he  found  that  the  said  defendants  were  justly  and  fairly 
entitled  to  credit  thereout,  for  the  sum  of  £27,052.  Os.  2d.,  being 
the  amount  justly  and  fairly  paid  and  disbursed  by  them  out  of  the 
sums  80  received  by  them  as  aforesaid ;  and  deducting  the  sum  of 
£27,052.  Os.  2d.,  being  the  credits  to  which,  as  aforesaid,  the 
defendants  Thomas  Boyse  and  Jane  Stratford  Boyse  were  justly 
entitled,  from  the  gross  amount  of  said  rents  and  profits  received. 
He  found  that* the  said  defendants  received  on  account  of  the 
rents  and  profits  of  said  estates,  since  the  7th  day  of  September 
1843,  after  giving  credit  for  all  just  allowances,  the  sum  of 
£21,961.  19s.  lOd.,  being  the  sum  admitted  by  the  said  defend- 
ants' discharge  to  be  due  and  payable  to  the  plain tifis. 

The  plaintiffs  moved  that,  in  pursuance  of  the  decree  in  the  first 
cause,  the  defendant  Jane  Stratford  Boyse  might,  within  two  days, 
pay  to  the  said  plaintiffs,  or  to  their  attorney  lawfully  authorised, 
the  sum  of  £21,961.  19s.  lOd.,  being  the  amount  found  to  be  due 
to  the  said  plaintiffs,  by  the  report  of  Edward  Litton,  Esquire,  the 
Master  in  these  causes,  bearing  date  the  8th  day  of  April  1854,  and 
payable  to  them  under  the  decree  in  the  first  cause,  bearing  date  the 
19th  day  of  April  1853. 

Mr.  F.  Fitzgerald  and  Mr.  Lynch^  in  support  of  the  motion,  con-      Argymeiu. 

tended  that  the  decree  was  a  joint  decree  against  the  husband  and 

wife,  and  survived  against  the  wife.    A  judgment  at  law  against 

husband  and  wife  would  survive    against  the   wife:    Rigley  v. 

Lee  (a) ;  Lee  v.  Rowkely  {b)  ;  Adams  on  Ejectment^  pp.  333-34  ; 

BeU  V.  Saunders  (c)  i   SmaUey  v.    Kerfoot(d\     And  a  decree 

against   husband  wife   was   governed    by   the   same   rules   as  a 

(fl)  Cro.  Jac  356.  (A)  1  RolL  14. 

(c)  4  Bing.,  N.  C,  96.  (<0  Andr.  242.     . 
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1854.        judgment  at  law.     The  decree  imposed  a  joint  and  several  liabi- 

.    -^  '_>     lity  at  law  on  the  defendants:  Setan  an  Decrees^  pp.  330,  331 ; 

^  Shelberry  v.  Briggs  (a)  ;   Bunbury  v.  Bolton  (b) ;   ArchbUhop  of 

"^-        Dublin  V.  Lord  Trimleston  (c)  ;  Ex  parte  Bishop  (d)  ;  Needham 

Argument,      y^  Needham  (e)  ;  Burhe  v.  Crosbie  (/).  The  order  sought  was  merelj 

to  carry  out  the  decree,  and  the  validity  of  the  decree  could  not  be 

disputed  on  this  motion. 


Mr.  Lawson  (with  whom  was  the  Attorney-General)  resisted 
the  motion,  on  the  ground  that  it  was  irregular  and  unprecedented  : 
that  it  was  irregular,  because  the  copy  of  the  decree  had  not  the 
indorsement  required  by  the  104th  General  Order,  and  a  proper 
demand  had  not  been  made.  The  demand  relied  on  was  made 
on  the  9th  of  May,  by  an  attorney's  clerk,  who  was  not  authorised 
to  receive  the  money :  2  Dan,  Chan,  Prac,^  p.  1024 ;  Gregory  v. 
Hand(g);  Ex  parte  Batten  {h).  The  plaintiffs,  by  reviving  the 
suit,  had  admitted  that  the  liability  did  not  continue  against  the 
personal  representatives  of  the  husband.  Whether  the  original 
decree  were  erroneous  or  not,  the  cause  should  have  been  set  down 
on  further  directions,  before  the  order  sought  could  be  obtained. 
During  the  life  of  the  husband,  the  decree  could  not  be  enforced 
personally  against  the  wife,  and  the  order  sought  would  therefore 
attach  a  new  incident  to  the  decree,  and  vary  the  decree  by  giving 
a  right  to  the  plaintiffs  which  they  had  not  before,  and  which,  if  it 
existed,  should  be  declared  on  further  directions :  2  Dan,  Ch.  Pr^ 
p.  1442;  Lord  Shipbroohe  Y.  Hinchinbrohe  {%)  \  Jackson  v.  Eaw- 
lings  {k),  A  personal  decree  against  a  married  woman  for  payment  of 
money  was  erroneous,  and  it  was  sought  to  perpetuate  the  error : 
(yConnell  v.  M'Namara  (/)  ;  Daly  v.  Daly  (m) ;  Stamer  v.  Nes- 
bit  (n) ;   Lawrence  v.  Bemy  (o)  ;  Hulme  v.  Tenant  (p) ;  Nantes  v. 

(a)  2  Vem.  249.  (6)*  1  Br.,  P.  C.  C,  484. 

(c)  13  It.  Eq  Rep.  338.  (rf)  8  Yea.  333. 

(e)  1  Hare,  633.  (/)  1  BaU  &Bea.  504. 

(g)  2  Jr.  Eq.  Rep.  93.  (A)  1  M*N.  D.  &  Do  Gex,  82, 

(0  13  Ves.  387.  (k)  2  Ver.  195. 

(0  3  Dr.  &  W.  41 1 .  (m)  2  Jones  &  Lat  752. 

(n)  3  Jones  &  Lat.  447.  (o)  2  Ch.  Rep.  127. 

(p)  I  Br.,  C.  C,  16. 
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Conock{a)i  Francis  v.   Wigzel{b);  Keogh  v.  Caiheart{c)\  for        1854. 
dthough  on  a  judgment  against  husband  and  wife,  execution  at     ^^^ 

B088BOROUGH 

law  might  issue  against  the  person  of  the  wife,  Courts  of  Equity  v, 

act  on  a  different  principle,  and  never  proceed  agahist  the  person  of         ' 

a  married  woman.  ryi«n«i . 

The  report  finds  that  the  rents  had  been  received  bj  the  defend-         < 
ants.    That  was  in  point  of  law  a  receipt  bj  the  husband :  Harries 
V.  JohnsU}n{d)\    Aylett  v.  Ashton{e). 


The  Mastbb  of  thb  Rolls* 

A  motion  has  been  made  in  these  causes,  on  the  part  of  the 
plaintifis,  that  in  pursuance  of  the  decree  in  the  first  cause,  the 
defendant  Jane  Stratford  Boyse  do  within  two  days  pay  to  the 
said  plaintiffs,  or* to  their  attorney  thereto  lawfully  authorised,  the 
sum  of  £21,961.  19s.  lOd.,  which  the  notice  of  motion  states  to  be 
^e  amount  found  to  be  due  to  the  said  plaintiffs  by  the  report 
of  Edward  Litton,  Esquire,  the  Master  in  these  causes,  bearing  date 
the  8th  day  of  A^M'il  1854,  and  which  notice  further  states  is  pay- 
able under  the  decree  in  the  first  cause,  bearing  date  the  19th 
day  of  April  1853. 

The  notice,  as  framed,  is  calculated  to  mislead  the  Court.       / 

The  first  matter  in  the  notice,  calculated  to  mislead,  is  the  title 
of  the  second  cause,  to  which  Mrs.  Boyse's  name  has  been  intro- 
duced as  defendant.  She  is  no  party  to  tiiiat  suit.  The  second 
matter  in  the  notice,  calculated  to  mislead,  was  the  omission  of  the 
fact  that  the  report  did  not  find  the  sum  of  £21,961.  19s.  lOd.  to  be 
due  by  Mrs.  Boyse,  but  found- that  sum  to  be  due  by  Thomas  Boyse, 
who  was  dead  at  the  date  of  the  report,  and  by  his  wifi^,  the  said 
Mrs.  Boyse.  The  decree  of  the  Lord  Chancellor,  which  was  made 
when  Thomas  Boyse  was  living,  ordered  the  defendants  (that  is, 
Thomas  Boyse,  and  Jane  Stratford  Boyse,  his  wife)  to  pay  to  t;he 
plaintiffs,  within  one  month  after  the  report  to  be  made  under  ike 

(a)  9  Yea,  189.  (6)  1  Mad.  258. 

(c)  12  It.  Eq.  Rep.  215.  (rf)  3  Y.  &  Col.,  Ex.,  583. 

(«)  1  M.  &  Or.  105. 
VOL.  3.  69 
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1854. 

RoUi. 
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reference  thereby  directed,  the  sum  which  the  Master  should  report 
to  be  due  to  the  plaintiffs. 

Thus,  there  is  no  decree  that  Mrs.  Boyse  (a  married  woman) 
should  pay  the  debt  of  her  husband,  nor  is  there  any  report  that  the 
sum  of  £21,961.  19s.  lOd.  was  or  is  due  by  Mrs.  Boyse.  The  aum 
is  reported  to  be  due  by  her  husband  (deceased)  and  her — a  matter 
of  some  importance,  when  it  is  kept  in  mind  that  the  second  cause, 
to  which  she  is  no  party,  is  a  bill  of  revivor  against  the  executor  of 
Mr.  Boyse. 

The  facts  of  the  case  are  as  follow : — The  late  Cassar  Colclough, 
Esq.,  made  his  will  on  the  6th  of  August  1842,  executed  and  attested 
as  by  law  required,  and  he  thereby  gave  and  devised  all  and  singular 
his  real  and  personal  estate  to  his  wife,  the  defendant  Jane  Stratford 
Colclough,  her  heirs,  executors,  administrators  and  assigns,  to  and  for 
her  and  their  absolute  use  and  behoof,  and  appointed  her  executrix 
of  his  will.    Caesar  Colclough  died  on  the  23rd  of  August  1842,  leav- 
ing the  defendant  Jane  Stratford  Colclough  him  surviving.    He  was 
seised  in  fee,  at  the  time  of  his  decease,  of  considerable  real  estate 
in  Ireland,  and  also  of  certain  lands  in  England.     On  the  6th  of 
January  1846,  the  said  Jane  Stratford  Colclough  married  Thomas 
Boyse.     The  bill  in  the  first  cause  was  filed  in  September  1849,  by 
Mr.  and  Mrs.  Rossborough  (Mrs.  Rossborough  claiming  to  be  the 
heiress-at-law  of  the  late  Caesar  Colclough,  deceased),  against  the 
said  Thomas  Boyse  and  the  said  Jane  Stratford  Boyse,  praying  that 
the  will  of  the  said  Caesar  Colclough,  bearing  date  the  6th  of  August 
1842,  might  be  set  aside  and  declared  void,  and  delivered  up  to  be 
cancelled,  and  that,  if  the  Court  should  think  fit,  an  issue  might 
be  directed  to  the  county  of  Wexford,  to  try  the  validity  of  the  said 
will ;  or  that  the  said  John  Thomas  Rossborough  and  Mary  Grey 
Wentwortb,  his  wife,  might  be  at  liberty  to  proceed  at  law  by 
ejectment,  for  the  recovery  of  the  estates  devised  by  the  said  will, 
and  for  general  relief. 

Thomas  Boyse  and  Jane  Stratford  Boyse  put  in  their  joint  an- 
swer to  the  said  bill,  and  witnesses  were  examined  on  both  sides ; 
and  on  the  31st  of  January  1852,  an  order  was  made  in  the  cause, 
directing  that  tn  issue  should  be  tried  before  a  jury  of  the  county  of 
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Wexford,  "whether  the  paper  writing,  dated  the  6th  of  August 
1842,  was  or  was  not  the  last  will  and  testament  of  the  said  Caesar 
Colclough  the  testator?"  The  learned  Judge  who  tried  the  case 
certified  to  the  Lord  Chancellor,  on  the  13th  of  October  1852,  that 
the  issue  had  been  tried  at  the  previous  Summer  Assizes  for  the 
countj  of  Wexford,  and  that  the  jury  had  found  that  the  will  bear- 
ing date  the  6th  of  August  1842  was  not  the  last  will^and  testament 
of  Caesar  Colclough,  deceased. 

There  is  no  note  of  the  charge  of  the  learned  Judge  who  tried  the 
case  in  the  appendix  to  the  case  now  before  the  House  of  Lords. 
On  the  18th  of  April  1853,  a  motion  having  been  made  for  a  new 
trial  of  the  issue,  the  motion  was  refused  by  the  Lord  Chancellor, 
and  a  decree  bearing  date  the  19th  of  April  1853  was  made.  The 
decree  recites  that,  "It  appearing  by  the  finding  of  the  jury  that 
the  paper  writing  in  the  pleadings  mentioned,  bearing  date  the  6th 
day  of  August  1842,  is  not  the  last  will  of  Caesar  Colclough,  the 
alleged  testator  in  the  pleadings  named,  the  Court  doth  declare  that 
the  same  is  null  and  void  as  a  device  of  the  real  and  freehold  estates 
of  the  said  Caesar  Colclough,  in  the  pleadings  mentioned,  or  any 
part  thereof;  and  it  is  further  ordered  that  an  injunction  do  issue 
to  the  Sheriff  of  the  county  of  Wexford,  to  put  the  plaintiffs,  John 
Thomas  Rossborough  and  Mary  Grey  Wentworth  Rossborough, 
his  wife,  the  heiress-at-law  of  the  said  Caesar  Colclough,  into  pos- 
session of  the  estates  in  the  said  county ; "  and  after  directing  the 
delivery  up  of  deeds,  the  decree  proceeds  as  follows  : — "  And  it 
is  further  ordered,  that  it  be  referred  to  Edward  Litton,  Esquire, 
the  Master  in  this  cause,  to  take  an  account  of  all  sums  received 
by  the  said  defendants  (t.  «.,  Thomas  Boyse  and  Jane  Stratford 
Boyse,  his  wife),  or  either  of  them,  or  for  their  or  either  of  their 
use,  for  or  on  account  of  the  rents  and  profits  of  the  said  estates, 
which  accrued  due  since  the  7th  day  of  September  1843,  being  six 
ye^rs  prior  to  the  time  of  filing  the  plaintiffs'  bill  in  this  cause.  And 
it  is  further  ordered  that  the  said  defendants  (t.^.,  Thomas  Boyse 
and  Jane  Stratford  Boyse,  his  wife)  do,  within  one  month  after  the 
date  of  the  said  Master's  report,  pay  to  the  plaintiffs  the  sum  which 
the  said  Master  shall  report  to  be  due  on  such  account  to  the 
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1854.        plaintiffs;  and  it  is  further  ordered  that  the  said  defendants  (e. e^ 

» t    L/     Bojse  and  wife)  do  pay  to  the  plaintiffs  their  costs  of  this  suit, 

9.  when  taxed  and  ascertained,  including  the  costs  of  the  issue  at  law, 

*        and  of  the  account  herehy  directed." 

Judgment.  rp^^   plaintiffs   having,   I  presume,   some  misgiving,  after   the 

decree  had  been  pronounced,  as  to  the  course  which  had  been 
adopted,  of  directing  an  issue  of  devisavit  vel  non^  in  a  suit  instituted 
by  the  heiress-at-law  of  the  testator ;  and  it  being  clear  that  the 
decree  declaring  the  will  null  and  void,  as  a  devise  of  the  real  and 
freehold  estates  of  the  testator,  could  not  be  sustained  in  such  a  suit, 
unless  the  issue  was  directed  with  the  consent  of  the  defendants,  ah 
application  was  made,  after  the  trial  and  after  the  decree,  to  amend, 
nunc  pro  tunc,  the  order  of  the  31st  of  January  1852,  directing  the 
issue,  by  inserting  the  words,  **  the  defendants  by  their  Counsel  so 
consenting.''  The  application  to  amend,  by  inserting  these  words, 
was  not  granted,  but  the  words,  ''and  the  defendants  not  object- 
ing," were  inserted.  Without  an  amendment  of  the  order  directing 
the  issue,  showing  the  consent  of  Mrs.  Boyse,  or  something  equiva- 
lent to  a  consent,  the  whole  proceedings,  I  apprehend,  would  have 
been  on  the  face  of  them  illegal  and  invalid  against  Mrs.  Boyse,  and 
I  shall  presently  show  that  the  consent  of  the  Counsel  of  a  feme 
covertj  to  surrender  her  legal  rights  in  relation  to  her  inheritance, 
is  not  binding  upon  her ;  and  if  her  express  consent  would  not  be 
binding,  of  course  her  not  objecting  to  the  issue  in  no  way  bound 
her  to  so  irregular  a  proceeding. 

In  the  month  of  Jemuary  1854,  the  defendant  Thomas  Boyse 
died,  the  proceedings  being  then  pending  before  the  Master  under 
the  reference  directed  by  the  decree;  and  the  said  Jane  Stratford 
Boyse  filed  a  further  discharge  in  the  Master's  office,  after  the 
death  of  Thomas  Boyse,  and  filed  objections  to  the  report. 

A  bill  of  revivor  was  filed  on  the  16th  of  March  1854,  to  revive 
the  proceedings  against  the  executor  of  Thomas  Boyse.  The  bill  of 
revivor  states  that  the  plaintiffs'  solicitor  was  about  to  make  up  the 
report  when  Thomas  Boyse  died.  The  usual  order  to  revive  the 
suit  against  the  executor  was  made  on  the  28th  of  March  1854. 

The  Master  made  his  report  on  the  8th  of  April  1854,  in  which 
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there  are  the  following  findings: — ^' And  I  find  that  the  sums  re-         1854. 
ceived  by  the  said  defendants  («.  e.,  Thomas  Boyse,  deceased,  and     « .-l-y 

ao  8  6B0R0  0OK 

Jane  Stratford  Boyse),  or  for  their  use,  for  or  on  account  of  the  p, 

rents  and  profits  of  the  said  estates,  which  accrued  due  since  the  ' 

7th  day  of  September  1843  (the  period  in  said  decree  mentioned),      •'«ay"«««'* 

amounted  in  the  aggregate  to  the  sum  of  £49,714;  and  I  find  that 

the  said  defendants  (t.  «.,  Thomas  Boyse,  deceased,  and  Jane  his 

wife)  were  and  are  justly  and  fairly  entitled  to  credit  thereout,  for 

the  sum  of  £27,762.  Os.  2d.,  being  the  amount  justly  and  fairly  paid 

and  disbursed  by  them  out  of  the  sums  so  received  by  them  as 

aforesaid;  and  deducting  the  sum  of  £27,752.  Os.  2d.,  being  the 

credits  to  which,  as  aforesaid,  the  defendants  Thomas  Boyse  and 

Jane  Stratford  Boyse  are  justly  entitled,  from  the  gross  amount  of 

said  rents  and  profits  received,  I  find  that  the  said  defendants 

(t.^.,  Thomas  Boyse,  deceased,  and  said  Jane  his  wife)  received, 

on  account  of  the  rents  and  profits  of  said  estates,  since  the  7th 

day  of  September  1843,  after  giving  credit  for  all  just  allowances, 

the  sum  of  £21,961.  19s.    lOd.,  being  the  sum  admitted  by  said 

defendants'  discharge  to  be  due  and  payable  to  the  plaintifis." 

The  motion  of  the  plaintiffs  is,  that  the  defendant  Jane  Stratford 
Boyse  do,  within  two  days,  pay  to  the  plaintiffs,  or  to  their  attorney 
lawfully  authorised,  the  said  sum  of  £21,961.  19?.  lOd.,  so  fopnd 
by  the  report  to  have  been  received  by  the  said  Jane  Stratford 
Boyse,  and  her  deceased  hui^band,  Thomas  Boyse. 

It  has  been  contended  on  the  part  of  the  plaintiffs  that  the  order 
now  sought  is  only  to  carry  out  the  decree ;  that  the  order  in  the 
decree,  that  the  defendants  Thomas  Boyse  and  Jane  Stratford  Boyse 
should,  within  one  month  after  the  Master's  report,  pay  to  the 
plaintiffs  the  sum  which  the  Master  should  report  to  be  due,  was  to 
be  considered  as  a  joint  and  several  order,  imposing  a  several  liabi- 
lity on  Jane  Stratford  Boyse,  and  that  her  liability  has  not  ceased 
to  be  a  several  liability,  by  the  death  of  Thomas  Boyse.  The  case 
referred  to  by  the  plaintiffs'  Counsel  on  this  point  is  Ex  parte 
Bishop  (a),  in  which  Lord  Eldon  appears  to  have  held  that  a  joint 
order  to  pay  costs  was  to  be  considered  in  equity  as  joint  and 

(a)  8  Ves.  883. 
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The  general  rule  on  that  subject  is  the  same  in  this 


In  the  case  of  Moneypenny  v.  De  Massy  (a),  Mr.  Yelverton 
Dawson,  Clerk  of  the  Writs,  certified  to  me  that  the  practice 
in  his  office  has  been  to  issue  "separate  attachments  against 
plaintiffs  upon  whom  there  was  an  order  to  pay  costs,  considering 
them  jointly  and  severally  bound;  and  the  like  practice  prevailed 
with  respect  to  defendants,  separate  attachments  not  unfrequently 
issuing  against  one  alone,  where  others  happen  to  be  paupers.** 
The  same  principle,  it  is  contended  by  the  plaintiffs'  Counsel,  is 
applicable,  whether  the  order  be  to  pay  costs  or  any  other  sum 
of  money. 

The  decree  in  this  case,  however,  being  that  Mr.  and  Mrs.  Boyse 
should  pay,  I  have  inquired  from  Mr.  Dawson  as  to  the  practice 
where  the  parties,  on  whom  the  order  is  made,  stand  in  the  relation 
of  husband  and  wife,  and  he  has  made  the  following  certificate  : — 

*'  Sir — ^I  beg  leave  to  certify  that  in  the  event  of  a  decree  made 
against  the  husband  and  wife,  to  pay  to  a  plaintiff  4  sum  of  money, 
within  a  month  afler  the  Master  shall  have  made  his  report  ascer- 
taining the  sum  4ue,  on  the  report  being  made  ascertaining  the 
sum,  and  after  due  service  of  the  decree  and  report,  I  would  issue 
a  joint  attachment  or  sequestration  against  the  husband  and  wife, 
but  not  separate,  and  that  without  further  order. 

"  In  the  event  of  the  death  of  the  husband,  the  wife  surviving, 
and  the  suit  being  revived  against  the  executors  of  the  deceased 
husband,  I  would  not  take  it  upon  myself  to  issue  an  attachment 
or  sequestration  against  the  wife,  without  the  further  order  of  the 
Court. — I  am,  Sir,  respectfully,  yours  obediently, 

"  Yelverton  Dawson, 
"  Clerk  of  Appearances  and  Writs." 

The  certificate  of  Mr.  Dawson,  as  to  the  practice,  appears  to 
me  to  be  in  accordance  with  legal  principles ;  and  I  am  of  opinion 
that  if  Mr.  Boyse  were  now  living,  the  Court,  having  regard  to  the 
terms  of  the  decree  and  report,  and  to  the  circumstances  of  this  case, 
to  which  I  shall  hereaHer  more  particularly  advert,  would  not  be 
justified  in   directing  any  separate  process  to  issue  against  Mrs* 

(a)  1  Ir.  Chan.  Bep.  604. 
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Boyse,  and  that  the  case  of  Ex  parte  Bishop  has  no  application        1854. 

Rolls. 
where  the  parties,  ordered  to  pay,  stand  in  the  relation  of  husband 
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and  wife.  d. 

If,  therefore,  Mrs.  Boyse  was  not  severally  liable  under  the  ' 

decree,  the  order  now  sought  is  not  simply  to  carry  out  the  decree,       ««»*"<»»• 
but  to  impose  for  the  first  time  a  several  liability  upon  her,  she 
having  survived  her  husband. 

It  may,  however,  be  said  that,  even  admitting  that  she  was  not 
severally  liable  under  the  decree,  yet,  her  husband  being  dead,  the 
joint  liability  has  survived  against  her,  and  that  the  object  of  the 
present  notice  is  only  to  carry  out  the  decree. 

The  answer  to  that  argument  is,  that  the  plaintiffs  have  revived 
the  suit  as  against  the  executor  of  Thomas  Boyse,  which,  if  not 
inconsistent  with  Mrs.  Boyse  being  at  all  liable  to  pay  the  sum 
decreed,  is  inconsistent  with  the  liability  arising  from  survivorship ; 
and,  I  may  observe,  that  the  side-bar  order,  which  should  be  entered 
where  a  liability  survives,  has  not  been  entered  in  this  case ;  and, 
indeed,  such  a  side-bar  order  would,  if  it  had  been  entered,  be  incon- 
sistent with  the  order  to  revive  against  the  executor  of  Thomas 
Boyse. 

The  order,  therefore,  which  I  am  called  upon  by  the  plaintiffs  to 
make  against  Mrs.  Boyse,  would  impose  a  liability  upon  her  which 
the  Lord  Chancellor's  decree  does  not  impose — that  decree  not 
(in  my  opinion)  declaring  her  to  be  severally  liable.  The  question  ' 
of  liability  arising  from  survivorship  never  having  been  before  the 
Lord  Chancellor,  he  has  not,  of  course,  decided  the  question.  If, 
therefore,  the  several  liability  of  Mrs.  Boyse  was  not  decided  by 
the  decree,  and  as  Mrs.  Boyse  was  under  disability  when  the  decree 
was  made,  I  apprehend  she  is  now  at  liberty  to  show  that  she  is 
neither  severally  liable  nor  liable  by  survivorship. 

The  object  of  this  motion  is  to  exemplify  the  order  which  I  am 
called  on  to  make,  under  the  provisions  of  the  41  (r.  3,  c.  90,  s.  36, 
and  to  enforce  the  payment  of  £21,961.  19s.  lOd.,  by  the  process  of 
the  Court  of  Chancery  in  England,  Mrs.  Boyse  being  resident  in 
that  country. 

If  the  argument  of  the  plaintiffs'  Counsel  be  well  founded,  an 
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1854.        application  might  be  made  to  exemplify  the  decree,  report,  bill  of 
.^^     revivor  and  order  to  revive,  and  the  decree  eonld  be  enforced 
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0.  against  Mrs.  Bojse.     When  I  inquired  why  that  course  was  not 


adopted,  the  onlj  answer  I  received  was,  that  the  statute  did  not 
judgmeMt.  authorise  the  exemplification  of  a  report;  but  I  am  of  opinion  that 
if  a  decree  directs  a  sum  of  monej  to  be  paid — ascertained  bj  a 
report  made  or  to  be  Inade — the  report  is  bj  reference  to  be  coaei^ 
dered  as  incorporated  in  the  decree,  and  the  report  and  decree  may 
be  exemplified  under  the  statute. 

J£  the  several  liability  of  Mrs.  Boyse  is  not  established  by  the 
decree — which  I  am  of  opinion  it  is  not — and  if  I  am  now  called  on 
to  decide  whether  an  order  should  be  made  either  imposing  for  the 
first  time  a  several  liability  on  that  lady,  or  a  liability  by  survivor- 
ship, surely  I  am  bound  to  hear  her  objections,  she  not  being  now 
under  disability.  If  the  question  is  open  to  me  to  decide,  it  is  clear, 
in  my  opinion,  for  the  reasons  which  I  shall  now  state,  that  I  ought 
not  to  make  the  order  sought 

The  bill  in  this  cause  was  filed  by  Mr.  and  Mrs.  Rossborough, 
the  latter  claiming  as  heiress-at-law  of  the  kte  Mr.  Csesar  Col- 
clough.    I  have  already  stated  the  prayer  of  the  bilL 

The  object  of  the  suit  was,  that  the  will  of  the  said  Caesar  Col- 
dough,  in  favour  of  Mrs.  Boyse,  should  be  set  aside  and  declared 
void,  and  delivered  up  to  be  cancelled. 

An  issue  of  devisavit  vel  non  wa^  directed  by  the  order  of  the 
31st  of  January  1852.  I  have  already  stated  the  result  of  that 
issue  and  the  decree. 

It  is,  I  apprehend,  clear — unless  Mrs.  Boyse,  who  was  under 
coverture  when  the  issue  was  directed  and  the  decree  was  made, 
is  bound  by  reason  of  her  Counsel  not  having  objected  to  the  issue 
— that  the  entire  proceeding  has  been  contrary  to  law. 

In  Jones  v.  Jones  (a),  the  bill  <was  as  here,  by  the  heir-at-law ; 
and  the  law  is  thus  laid  down  by  Sir  William  Grant : — '*  It  is  im- 
possible that  at  this  time  of  day  it  can  be  made  a  serious  question 
whether  it  be  in  this  Court  that  the  validity  of  a  will,  either  of  real 
or  personal  estate,  can  be  determined  ?    There  is,  however,  an 

(a)  3  M«r.  171. 
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alternative  prayer  that  the  Court  will  direct  an  issue  to  be  tried,        1854. 
^    ''                                                          .    .                 ,             RolU, 
and  then  certain  other  directions  are  sought  as  applicable  to  that     > ,^— ^ 
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alternative.     Now,   although   there   may  have  been  instances  of  v, 

B0T8E. 

issues  directed  on  the  bill  of  an  heir-at-law,  where  no  opposition  

has  been  made  to  that  mode  of  proceeding,  yet  I  apprehend  ''y'"*^^ 
he  cannot  insist  on  any  such  direction.  He  may  bring  his  eject- 
ment, and  if  there  be  any  impediments  to  the  proper  trial  of  the 
merits,  he  may  come  here  to  have  them  removed;  but  he  has  no 
right  to  have  an  issue  substituted  in  the  place  of  an  ejectment."  Sir 
William  Grant  decided  that  case  on  the  ground  which  he  thus 
stated,  and  the  authority  of  that  decision  has  never  been  questioned, 
that  I  am  aware  of. 

In  a  recent  case  in  England,  between  the  parties  to  the  present 
record,  viz.,  Boyse  v.  Rosshoroughy  reported  in  Kay's  Reports^ 
voL  1,  p.  71,  the  question  arose  before  Sir  W.  P.  Wood,  whether 
a  devisee  of  real  estates  could  maintain  a  bill  to  establish  a  will  of 
real  estate  against  the  heiress-at-law.  Vice- Chancellor  Wood  pointed ' 
out  and  explained  (pp.  105,  106),  the  distinction  between  the  cases 
where  the  heir-at-law  was  plaintiff  and  where  he  was  defendant. 

The  law  on  this  subject  is,  I  apprehend,  so  entirely  free  from 
doubt,  that  it  would  be  a  waste  of  public  time  further  to  discuss 
the  question. 

It  is  therefore  now  necessary  to  consider,  whether  the  fact  that  ' 
Mrs.  Boyse's  Counsel  (she  being  2k  feme  covert)  did  not  object  to  the 
order  directing  the  issue,  binds  her. 

I  am  of  opinion  that  she  is  not  bound  by  reason  of  the  Counsel 
for  her  and  her  husband,  Thomas  Boyse,  not  having  objected  to  the 
proceedings.  .Mr.  and  Mrs.  Boyse  answered  jointly;  and  he  was 
dominug  litis. 

Even  if  Counsel  had  consented  to  the  issue,  I  apprehend  she 
would  not  have  been  bound. 

In  the  case  of  Tunter  v.  Turner  (a),  the  bill  was  filed  to  estab- 
lish a  will  against  Mrs.  Merewether,  the  heiress-at-law  of  the  tes- 
tator, who,  with  her  husband,  were  defendants.     They  joined  in 

(a)  2De  Gex,  M*N.  &  Gor.  28. 
VOL.  3.  70 
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their  answer,  and  an  order  was  made  on  the  25th  of  Janaarj  1832> 
wherebj  an  issue  of  devisavit  vel  non  was  directed,  upon  the  appli* 
cation  of  Mrs.  Mere  wether.  On  the  14th  of  February  1833,  a 
decree  was  made  in  the  cause,  which,  after  stating  that  the  defend- 
ant Mary  Anne  Merewether,  the  heiress-at-law  of  the  testator,  by 
her  Counsel,  consented  that  the  order  directing  the  issue  should  be 
dischai^ed,  it  was  accOTdingly  discharged,  and  the  will  was  declared 
well  proved. 

A  petition  for  re-hearing  having  been  presented  by  Mrs.  Mere- 
wether, it  was  taken  off  the  file  by  the  Master  of  the  Rolls ; 
but  that  order  was  reversed  by  the  Lords  Justices,  and  the  cause 
was  re-heard  before  them.  Lord  Justice  Bruce,  having  adverted  to 
the  particular  circumstances  which  led  to  the  consent  by  Counsel  on 
the  part  of  Mrs.  Merewether,  proceeded  as  follows  (a) : — 

"  The  decree  recites  that  the  wife  consents  by  her  Counsel.  It  may 
be  said  that  the  consent  of  a  married  woman  by  her  Counsel,  dis- 
tinct from  her  husband,  she  having  defended  the  suit  with  him  and 
by  him,  and  not  separately,  is  sheer  nonsense ;  and  perhaps  it  is. 
Perhaps  it  is  utterly  without  meaning ;  but  if  it  has  any  meaning, 
it  is  wrong,  because  she  could  not  coi^sent,  aocording^  to  the  law  of 
the  country.  Whether  these  words,  however,  are  mere  nonsense  or 
not,  they  ought  to  be  struck  out  of  the  order.  .  .  .  But  assuming  that 
these  words  do  not  prejudice  the  order,  notwithstanding  that  they 
seem  to  form  a  ground  on  which  it  purports  to  be  made,  tJie  case 
still  is  this — that  the  husband  abandons  the  right  to  have  an  issue 
to  try  the  validity  of  the  will,  as  to  freehold  estates  in  fee-simple,  of 
his  wife's  ancestors.  It  has  been  said  that  the  husband  is  dominui 
litis — that  he  has  the  entire  conduct  of  the-  cause,  and  that  his  wife 
is  bound  effectually  and  for  ever  by  what  the  husband  does  in  it. 
That,  undoubtedly,  is  a  most  serious  view  of  the  case,  considering 
the  guards  with  which  the  law  of  the  country  in  general  surrounds 
a  married  woman,,  as  to  her  real  e^ate." 

Lord  Cranworth,  then  one  of  the  Lords  Justices,  after  adverting 
to  the  doctrine  that  a  party,  not  under  disability,  may  be  bound  by 
her  acts   not   to  apply  to  re-hear  a  decree,  adds,  "Now,  suppose 

(a)  2  De  Gex,  M*N.  &  G.  37. 
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that  doctrine,  to   be   most  oorrect,  that  a   party  may,  by  contract 
or  by  his  conduct,  prevent  himself  from  having  a  right  to  re-hear, 

BOBSBOaOUGH 

how  does  that  apply  to  the  case  of  a  married  woman,  who  can-  9. 

B0T8B. 

not  contract,   and   therefore  cannot  so   act,   as   that  her  conduct 


shall  amount  to,  or  be  equivalent  to,  a  contract?  Is  she  to  be 
dealt  with  as  if  she  had  contracted?  As  it  is  impossible  for  a 
married  woman,  by  contract,  to  prevent  herself  from  having  the 
right  to  have  her  cause  re-heard,  so  neither  can  she  do  so  by  her 
conduct.** 

Lord  Cran worth  afterwards  said : — "  This  is  a  case  which,  though 
we  believe  it  practically  to  be  of  no  importapce  at  all,  q>ens  a 
number  of  very  difficult  and  somewhat  curious  questions,  namely, 
as  to  the  rights  of  a  husband,  as  dominus  UHs^  in  a  suit  in  which 
his  wife^s  inheritance  is  interested.  There  seems  to  be  very 
great  authority  for  saying  (aad  all  convenience  and  all  analogy 
to  the  old  proceeding,  in  respect  of  real  actions,  would  seem  to 
show,  by  reason,*  a  priori^  that  this  is  the  state  of  the  law),  that 
if  there  is  a  suit  against  the  husband  and  wife,  in  respect  of  the 
vnfe's  inheritance,  and  the  wife  does  not,  or  the  husband  and 
wife  do  not,  at  the  time,  desire  to  have  an  issue,  the  Court  may 
declare  the  will  to  be  proved,  just  as  if  she  was  not  a  married 
woman.  All  convenience,  I  say,  seems  to  require  that  this  should 
be  the  law. 

*'  But  assuming  it  to  be  the  law,  that  if  the  wife,  or  the  hus- 
band acting  for  the  wife,  does  not  claim  an  issue  at  the  time 
the  cause  comes  to  a  hearing,  the  wife  is  bound,  still  in  this 
case  an  issue  was  directed  ;  and  then  arises  this  question — an 
issue  having,  under  these  circumstances,  been  directed,  could  the 
husband  aflterwards  present  a  petition  to  vary  that  order,  and 
to  get  rid  of  the  issue?  In  my  opinion  he  could  not.  That  was 
a  different  proceeding  altogether.  He  did  not  omit  to  claim  an 
issue ;  but  having  claimed  the  benefit  of  an  issue,  he  thought  fit 
afterwards,  on  his  wife's  behalf,  to  compromise  ^the  suit,  as  was 
pointed  out  by  my  learned  Brother.  That  could  not  be  done  by 
analogy  to  the  old  form  of  proceediag  in  real  actions  ;  for  although 
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the  wife  was  bound  in  them,  yet,  when  there  was  a  compro- 
mise, as,  upon  a  fine  or  recovery,  she  was  solely  and  separately 
examined. 

*^  If  the  husband  could  not  do  it,  by  his  own  petition  alone,  he 
could  not  make  it  at  all  better  by  joining  the  wife  as  a  petitioner, 
still  less  can  it  be  entered  on  the  decree  that  she  had  consented. 
It  is  merely  a  superfluity  of  words,  that  means  nothing.  What  is 
the  effect  of  the  order  that  was  made  on  that  petition  of  the  husband 
joining  the  wife  with  him  ?  I  believe  we  are  both  of  opinion  thai 
although  inoperative  in  binding  the  inheritance,  as  against  the  wife, 
it  must  be  conclusive  and  binding  as  against  the  husband 

"  Then  the  question  arises,  whether  we  ought  not  to  provide 
against  the  possible  injustice  to  the  wife,  or  those  who  come  after 
her,  of  their  being  precluded  from  disputing  that  will  after  the 
husband's  death.  We  think  that  we  ought  to  make  such  a  provision 
that  if,  upon  his  death,  Mrs.  Merewether,  if  she  should  then  be 
alive,  or  her  heir,  if  she  should  then  be  dead,  sheuld  be  minded  to 
dispute  this  will,  they  should  not  be  prejudiced  by  the  act  of  the 
husband,  in  having  got  rid  of  the  order  that  was  made  in  1832,  for 
the. trial  of  an  issue  as  to  the  validity  of  that  will,  but  that  they 
ought  to  have  the  same  right  as  if  the  order  of  1833  had  never  been 
made,  and  the  petition  had  never  been  presented." 

The  decree  was  accordingly  amended,  by  striking  out  the  consent 
of  the  wife  by  her  Counsel. 

The  consent  of  the  wife,  therefore,  or  the  wife  not  having  objected 
to  an  issue  being  directed,  and  a  Court  of  Equity  assuming  jurisdic- 
tion to  try  the  validity  of  a  will  of  real  estate,  cannot,  in  my  opinion^ 
bind  her  rights. 

It  may  be  said  that  the  question  arose  in  that  case  on  a  re-hearing, 
and  that  although  the  questions  to  which  I  have  adverted  will  be 
open  on  the  appeal  in  this  case  against  the  order  directing  the  issue 
and  against  the  decree,  now  pending  in  the  House  of  Lords,  yet^ 
that  on  the  present  motion  Mrs.  Boyse  is  not  at  liberty  to  raise 
them. 

If  the  order  which  I  am  called  on  to  make  was  simply  to  carry 


Digitized  by 


Gpogle 


CHANCERY  REPORTS. 


557 


out  the  decree,  I  should  not,  of  course,  feel  at  liberty  to  ad- 
vert to  the  questions  which  I  have  stated ;  but  I  have  already 
observed  that  the  Lord  Chancellor  has  not  decided,  as  I  under- 
stand the  decree,  that  Mrs.  Boyse  is  severally  liable,  or  liable  by 
survivorship;  and  if  not,  I  feel  very  unwilling  to  make  an  order 
affecting  Mrs.  Boyse,  founded  on  proceedings  which  I  consider 
contrary  to  law.  It  is  right  to  state  that  1  believe  the  question, 
that  an  issue  should  not  have  been  directed,  was  not  raised  or 
argued  before  the  Lord  Chancellor. 

It  may  be  said  that  the  objections  to  the  proceedings  are  of  a 
technical  character,  and  that  it  was  immaterial  whether  the  validity 
of  the  will  was  tried  by  an  issue  devisatni  vel  non^  or  by  an 
ejectment;  I  am  of  opinion  that  the  mode  of  trial  was  by  no 
means  immaterial. 

In  the  first  place,  if  an  ejectment  had  been  brought,  and  the 
verdict  had  been  against  the  will,  the  motion  for  a  new  trial  would 
have  been  to  the  Court  of  Law.  In  the  case  of  Pemberton  v. 
Pemberton  (a),  Lord  Eldon,  after  adverting  to  the  fact  that  the 
course  upon  a  bill  by  an  heir  impeaching  a  will  is  to  direct  him  to 
bring  an  ejectment,  removing  legal  impediments  arising  from  out- 
standing terms,  observed,  that  '*  the  question  whether  a  new  trial » 
should  or  should  not  be  had  is  discussed  with  much  more  satisfaction 
where  the  trial  was  had  than  in  the  Court  out  of  which  the  issue 
was  directed."  In  the  present  case,  it  would  have  been  of  much 
importance  to  Mrs.  Boyse  that  the  motion  for  a  new  trial  had  been 
made  in  the  Court  of  Law,  as  I  confess  it  appears  to  me,  having 
read  the  notes  of  the  learned  Judge  before  whom  the  trial  was  had, 
in  the  printed  appendix  to  the  case  before  the  House  of  Lords,  that 
if  there  was  any  evidence  to  establish  undue  influence,  in  the  legal 
.  sense  which  that  term  should  receive,  according  to  the  case  of 
Trimlesion  v.  Trimlesiony  and  other  cases,  it  was  so  slight  as  not 
to  justify  the  verdict.  The  verdict  appears  to  have  been  founded 
on  the  popular  and  not  the  legal  notion  of  undue  influence.  A  more 
serious  injustice  has,  however,  been  done  to  Mrs.  Boyse  in  this  case,  as 
the  effect  of  directing  an  issue,  instead  of  directing  an  ejectment,  has 

(a)  13  Ves.  298. 
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1 854.        been  to  conclude  her  for  ever,  if  the  decree  shall  ultimately  stand. 
v^.^.v~^      ^^^  decree  declares  the  will  of  Caesar  Colclough  null  and  void,  and 

R088BO  ROUGH  

p,  thereby  concludes  Mrs.  Boyse,  if  it  should  stand.     Whereas  if  an 

*        ejectment  had  been  directed,  I  apprehend  no  such  decree  could 

Judgment,  ^^^^  propriety  have  been  made,  although  judgment  on  the  eject- 
ment had  been  obtained  against  Mr.  and  Mrs.  Boyse. 

In  the  case  of  Fulham  v.  Wright  (a),  Sir  John  Leach  says : — 
<'It  is  further  to  be  observed,  that  the  bill  filed  in  this  case  is 
not  by  the  devisees,  to  establish  the  testamentary  instruments,  but  it 
is  a  bill  by  the  heir-at*law,  claiming  against  these  instruments." 
Sir  John  Leach  further  said : — **  The  bill  filed  in  this  case  is  not 
by  the  devisees  to  establish  the  testamentary  instrument,  but  it  is 
a  bill  by  the  heir-at-law,  claiming  against  these  instruments,  to  have 
a  legal  estate  put  out  of  his  way,  in  order  that  he  may  try  the 
validity  of  these  instruments,  by  ejectment,  and  no  decree  in  this 
cause  would  be  conclusive  upon  the  question  of  the  validity  of  the 
will.  The  plaintifi*  might,  by  redeeming  the  mortgage,  get  in  the 
outstanding  legal  estate  by  an  assignment  of  the  mortgage;  or 
even  upon  the  hearing  on  further  directions,  he  might  still  contend 
that  he  ought  not  to  be  concluded  by  the  trial  of  the  issues,  and  that 
the  Court  of  Equity  should  still  permit  him  to  proceed,  by  restrain- 
ing the  defendant  from  opposing  to  him  the  legal  estates." 

Lord  Chief  Justice  Tindal,  in  giving  judgment,  said : — "  It  may  be 
taken  to  be  generally  true,  that  in  cases  where  the  devisee  files  a 
bill  to  set  up  and  establish  the  will,  and  an  issue  is  directed  by  the 
Court  upon  the  question  devisavit  vet  non^  this  Court  will  not 
decree  the  establishment  of  the  will,  unless  the  devisee  has  called  all 
the  subscribing  witnesses  to  the  will,  or  accounted  for  their  absence ; 
and  there  is  good  reason  for  such  a  general  rule.  For  as  a  decree 
in  support  of  the  wHl  is  final  and  conclusive  against  the  heir, 
against  whom  an  injunction  would  be  granted  if  he  should  proceed 
to  disturb  the  possession  after  the  decree,  it  is  but  reasonable  that 
he  should  have  the  opportunity  of  cross-examining  all  the  witnesses 
to  the  will,  before  his  right  of  trying  the  title  of  the  devisee  is 

(a)  2  Ross.  AM.  1. 
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taken  from  him.     In  that  case,  it  is  the  devisee  who  asks  for  the         1854. 
interference  of  this  Court,  and  he  ought  not  to  obtain  it  until  he     -     ^   '  ^ 
has   given   every  opportunity  to  the  heir-at-law    to   dispute   the  «. 

vaUdity  of  the  will."  "^• 

Now,  if  the  heir-at-law,  who  files  a  bill  against  the  devisee,  and  ^^9^"*^^' 
has  legal  impediments  put  out  of  his  way,  brings  an  ejectment,  and 
fails,  the  decree  would  not  establish  the  validity  of  the  wiU ;  so 
if  the  heir-at-law  obtains  judgment  in  the  ejectment,  I  apprehend 
that  a  decree  declaring  the  will  null  and  void  would  be  an  improper 
and  erroneous  decree.  If  so,  Mrs.  Boyse  has^  suffered  grievous 
injustice  by  the  cotirse  adopted.  If  an  ejectment  had  been  brought, 
she  would  not  now  be  concluded,  but  might,  notwithstanding  any 
decree  properly  and  legally  drawn  up,  bring  a  cross-ejectment. 
The  order  to  pay  the  mesne  rates,  to  be  ascertained  by  the  report 
of  the  Master,  was  consequential  on  the  rest  of  the  decree. 

Unless,  therefore,  1  am  coerced  in  this  case,  I  should  be  very 
unwilling  to  perpetuate  error,  and  to  order  Mrs.  Boyse  to  pay  a 
▼ery  large  sum  of  money,  which  she  ought  not,  upon  such  a  record 
as  this,  to  be  held  liable  to  pay. 

Assuming,  however,  that  Mrs.  Boyse  cannot  raise  the  question 
of  the  entire  illegality  of  the  proceedings  against  her  on  this  motion, 
and  assuming,  therefore,  that  the  order  directing  the  issue  and 
the  decree,  so  far  as  it  declares  the  will  to  be  null  and  void, 
ieure  right,  still  I  apprehend  that  I  ought  not  to  make  the  order 
sought  ijor. 

The  decree,  afler  directing  the  defendants  Mr.  and  Mrs.  Boyse 
to  pay  to  the  plaintiffs,  within  a  month  after  the  Master's  report, 
the  sum  which  the  Master  should  report  to  be  due  for  mesne  rates, 
further  directs  Mr.  and  Mrs.  Boyse  to  pay  the  costs  of  the  suit 
and  the  costs  of  the  issue. 

With  respect  to  the  latter  direction  as  to  costs,  it  has  been 
decided  by  the  Lord  Chancellor,  in  the  case  of  Keogh  v.  Cath- 
cart  (a),  that  such  an  order  imposes  no  liability  whatever  on  the 
wife — that  the  husband  is  dominus  liiiSy  and  alone  liable  for  the 

(6)  12  Ir.  £q.  Bep.  215. 
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costs,  and  that  such  direction  is  to  be  considered  in  this  Court 
as   not  subjecting  the  wife  to  pay  the  debt  of  the  husband.      I 

aOSSBOBOUOH 

».  thought  in  that  case  that  I  was  bound  by  the  order  of  the  Lord 

BOTSE* 

'        Chancellor,   and  did   not  set  aside  the  sequestration   against  the 

Judgment.      husband  and  wife,  but  my  decision  was  reversed. 

If  this  be  so,  of  course,  if  I  were  now  to  order  Mrs.  Boyse  to 
pay  the  costs,  which  she  and  her  husband  were  ordered  by  the 
Lord  Chancellor  to  pay,  such  order  would  be  at  variance  with  his 
Lordship*s  decision  in  that  case. 

If,  therefore,  I  am  to  make  no  order  against  the  wife,  where  the 
debt  is  the  debt  of  the  husband,  the  question  arises,  whether  the 
order  in  the  decree,  that  Mr.  and  Mrs.  Boyse  should  pay  the  rents 
and  profits  received  by  them,  or  either  of  them,  or  for  their  or 
either  of  their  use,  within  one  month  after  the  Master's  report, 
bound  Mrs.  Boyse,  or  whether  the  debt  is  the  debt  of  the  husband  ? 

The  report  of  the  Master  finds  that  the  defendants  (that  is,  Mr. 
and  Mrs.  Boyse)  received  the  rents;  and  the  plaintiffs,  having  taken 
no  objection  or  exception  to  the  report,  are  bound  by  it,  and  cannot 
call  upon  me  to  say  that  the  rents  were  received  by  Mrs.  Boyse 
alone.  Even  if  they  were  received,  in  fact,  by  her,  they  were  re- 
ceived in  law  for  the  use  of  her  husband  Thomas  Boyse,  unless 
there  was  some  settlement,  which  I  have  not  heard  of,  settling  the 
"Wexford  estates  to  her  separate  use. 

Cases  have  been  referred  to  as  decided  at  law,  in  which,  in  an  ac- 
tion of  trespass  for  mesne  rates,  a  husband  and  wife  may  be  both  made 
liable  ;  but  at  law,  the  wife  would,  in  such  form  of  action,  be  liable 
for  the  tort.  In  equity,  however,  the  question  is  a  matter  of  ac- 
count, and  the  liability  a  debt ;  and  I  have  been  referred  to  no  case 
in  which  an  action  ex  contractu  at  law,  or  where  an  account  is 
taken  in  equity,  the  wife,  surviving  the  husband,  has  been  held  liable 
personally  for  sums  which  she,  as  the  agent  of  her  husband,  received 
in  his  lifetime,  but  which  he  was  legally  entitled  to  receive.  Mr. 
Boyse  was  entitled,  in  the  absence  of  a  settlement  of  the  Wexford 
estates — and  I  have  heard  of  none — ^to  receive  the  rents  during  the 
joint  lives  of  himself  and  Mrs.  Boyse,  the  will  of  Caesar  Colclough 
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not  haviDg  devised  such  estates  to  her  for  her  separate  use.  If,  then,         1854. 

RoUa, 
Mr.  Bojse  was  the  person  legally  liable,  on  what  ground  am  I  now  •  >—    y—  / 

^,       ^  ,      ,      .  .     ,  ^*      aossBoaouoH 

to  make  an  order  against  Mrs.  Boyse,  she  havmg  survived  Mr.  ». 

Bojse,  and  his  executor  having  been  made  a  party  to  the  suit?  

K  the  debt  be  the  husband's,  and  not  the  wife's,  I  am  bound,     -^i^*^- 
according  to  the  Lord  Chancellor*s  decision  in  Keogh  v.  Catheart^ 
to  hold  that  the  wife  is  not  liable. 

Even  if  Mrs.  Boyse  was  to  be  held  liable  for  so  much  of  the  rents 
as  she  in  fact  received,  the  Master  has  not  found  how  much  she 
received,  and  how  much  Mr.  Boyse  received. 

The  report  finds  that  Mr.  and  Mrs.  Boyse  received  the  rents ;  and 
in  the  absence  of  any  objection  or  exception  to  the  report,  I  shall 
not  inquire  whether  the  finding  is  according  to  the  fact  or  not. 

On  the  whole,  I  am  of  opinion,  that  if  a  supplemental  bill  were 
filed  to  carry  into  execution  the  decree  against  Mrs.  Boyse,  who 
has  survived  her  husband,  the  Court  would  not  be  justified  in  per- 
petuating error,  and  carrying  the  decree  into  execution  against  her. 

If  not,  am  I,  on  motion,  to  make  an  order  to  bind  her,  and  to  add 
to  the  decree  and  impose  a  several  liability  upon  her,  or  a  liability 
by  survivorship,  which  the  decree  does  not  impose  ? 

I  am  of  opinion,  that  I  ought  not  to  make  the  order  sought 
on  motion,  and  tJiat  the  plainti£&  should  set  down  the  cause 
for  further  directions,  or  file  a  supplemental  bilL 

But  even  if  the  matter  ought  to  be  disposed  of  upon  motion, 
I  think  the  case  should  be  disposed  of  by  the  Lord  Chan- 
ceUor,  and  not  by  me.  If  the  Lord  Chancellor  entertains  the 
question  on  motion,  he  can  stay  proceedings  on  the  decree  to 
enforce  payment  of  the  £21,961.  19s.  lOd.,  until  the  appeal  in 
the  House  of  Lords  is  disposed  of,  which  I  cannot;  and  al- 
though it  is  very  unusual  to  stay  proceedings  pending  an  appeal 
to  the  House  of  Lords,  yet,  I  apprehend  the  illegality  of  the 
proceedings  in  this  cause  is  so  apparent,  that,  as  a  matter  of 
common  justice  to  Mrs.  Boyse,  they  would  be  stayed. 

I  shall  be  no  party  to  making   an   order  against   this  lady, 
which,    I    think,   would    be  contrary   to  the   first    principles  of 
justice;  and  the  plaintilTs  must  apply  tb  the  Lord  Chancellor. 
VOL.  3.  71 
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I  omitted  to  observe,  that  the  plaintiffs'  Counsel  stated  that 
Mrs.  Bojse,  after  the  death  of  her  hasband,  filed  a  farther  dis- 
charge, and  took  objections  to  the  report ;  and  the  plainti^' 
Counsel  insisted  that  she  thereby  adopted  all  the  proceedings 
in  this  cause. 

There  is,  in  my  opinion,  no  foundation  for  the  argument  It 
is  quite  settled,  that  a  partj  maj  appeal  against,  and  oonse- 
quentlj  complain  of,  an  order  directing  issues,  although  the 
issues  have  been  tried;  or  against  an  order  of  reference  to  the 
Master,  after  the  report  is  made.  The  cases  on  that  subject 
are  Butlin  v.  Masters  {a)y  and  Parker  v.  3forreU{b). 

I  shall  therefore  refuse  this  motion,  with  costs. 


(a)  2Ph.  291. 


(6)  2  Ph.  453. 


Note. — The  plaintiff  having  appealed  to  the  Lord  Chancellor,  the  order  was 
reversed,  and  the  defendant  Jane  Stratford  Bojse  was  directed  to  pay  to  the 
plaintifis.  the  said  sum  within  a  fortnight.  An  appeal  is  pending  in  the  House 
of  Lords,  against  the  proceedings  before  the  Lord  Chancellor. 


CORKER  V.  RYAN; 

And  the  Trustee  Act,  1850. 

If<^l5. 

^    "~ — ,       A  MORTGAGE  for  £900,  on  the  estate  of  William  Ryan,  was  con- 
The    legal  -^     * 

estate    of   a    vejed  to  Lynn  Carew  and  Eyre  Coote  Baldwin,  in  trust  for  H.  Bald- 
mortgage  was 

vested  in  two  win  for  life,  then  to  secure  a  jointure  for  Frances  Baldwin  his  wife, 
trustees,    one 

of  whom  was  and  subject  thereto  in  trust  for  any  child  as  H.  Baldwin  should  ap- 
ont   of   the 
jurisdiction.      point.     He  executed  the  power  of  appointment  in  favour  of  his  son 

order  ^t  t£  Philip  Baldwin,  and  afterwards  he  and  Frances  assigned  and  released 

mortgage 

might  be  re-conveyed  to  the  mortgagor,  pursuant  to  a  decree  in  a  foredosure  suit, 

mi^  an  order  under  the  Trustee  Act,  tiiat  the  mortgage  should  vest  in  the  other 

«r«steet  solely,  and  directed  the  costs  of  the  petition  to  m  costs  in  the  suit. 
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all  their  interest  in  the  mortgage  to  Philip  Baldwin.  The  deed  was 
acknowledged  by  Frances  Baldwin,  pursuant  to  the  Act  for  the 
abolition  of  Fines  and  Recoveries.  Philip  Baldwin  assigned  the 
mortgage  to  Corker,  to  secure  £400.. 

The  trustees  Carew  and  Coote  were  not  parties  to  any  of  these 
deeds,  and  consequently  the  legal  estate  remained  in  them.  Coote 
was  resident  in  America. 

A  cause  petition  having  been  filed  for  foreclosure  against  Ryan 
the  mortgagor,  Philip  Baldwin  and  Carew,  Ryan  paid  into  Court 
the  sum  found  due  by  the  Master  on  the  original  mortgage,  and  was 
declared  entitled  to  a  re-conveyance. 

A  petition  was  presented  by  Corker,  entitled  in  the  cause  petition 
matter,  and  the  Trustee  Act  1850,  praying  that  the  lands  vested  in 
Coote  and  Carew  should  vest  in  Corker  alone,  in  order  that  he 
alone  might  be  enabled  to  re-convey  the  legal  estate,  and  that 
Corker  might  have  the  costs  of  the  petition  as  costs  in  the  cause 
petition  matter. 


1854. 
RoUs. 


Statement. 


Mr.  R.  R,  Warren^  for  the  petitioner,  relied  on  the  10th  section      Ar^ment. 
of  the  Trustee  Act  1850. 

Mr.  J.  E.  Walsh,  for  Philip  Baldwin. 


The  Masteb  of  the  Rolls  made  the  following  order : — 

Pursuant  to  the  provisions  of  the  Trustee  Act  1850,  let  the 
several  lands  of,  &c^  comprised  in  the  deed  of  mortgage  of 
the  19th  day  of  August  1840,  and  now  vested  in  the  said 
Lynn  Carew  and  Eyre  Coote  Baldwin,  vest  in  the  said 
Lynn  Carew  and  his  heirs  solely ;  and  let  it  be  referred  to 
one  of  the  Taxing-masters  of  this  Court  to  taac  and  ascer- 
tain the  costs  of  the  petitioner  incurred  in  the  matter  of 
said  petition,  and  the  proceedings  thereunder ;  and  declare 
the  same,  when  taxed,  are  to  be  paid  to  the  petitioner, 
together  with  costs  in  the  cause  petition  matter. 


Order. 
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1854. 
RoUs, 


j^^  14  THE  QEEEN  v.  DILLON. 

Jvne  3. 

The  costs    Of  On  the  27th  of  April  1837,  James  Dillon,  together  with  Edward 

the    ftppoint- 

ment  of  a  re-  McDonnell  and  William  Davis,  as  his  sureties,  entered  into  a  recog- 

cfiiveF     on     ft 

judgment  on  a  nizance  ia  the  penalty  of  £1800,  conditioned  that  James  Dillon 

^^^^^fs^    should  duly  account  as  receiver  in  the  matter  of  Higgins  minors. 

4"^5  wf  4    *^*°^®^  Dillon  having  made  default,  proceedings  by  scire  facias  were 

?  ^\  ^v^'      had,  and  judgments  were  obtained  on  the  recognizance  in  the  Petty- 

c.  105,    are     ij^ff  side  of  the  Court,  in  Michaelmas  Term  1842 ;  and  on  the  1st  of 

chargeable 

bejond     the    May  1843,  a  receiver  was  appointed  over  the  lands  of  Brackoon,  the 

penalty  of  the 

recognizance     property  of  James  Dillon^  under  the  4  &  5  FF*.  4,  c.  55,  and  3  &  4 

against    the 

receiver,    and   Vic^  c  105.     The  lands  of  firackoon  were  ordered  to  be  sold  in  the 

bis    Bv^^    Incumbered  Estates  Court,  and  a  reference  having  been  made  by 
be^^ooSs'^at  ^^^^  Court  to  their  Master  to  ascertain  the  sums  due  on  foot  of  the 
ride   of^the^  recognizance,  he,  by  his  report,  bearing  date  the  25th  of  February 
Conrt^         last,  found  that  the  sum  of  £1366.  8s.  8d.  was  due  on  foot  thereof, 
Statement,      after  giving  credit  for  £366.  Is.  Id.  stock,  and  £72.  10s.  3d.  cash, 
which  had  been  realised  in  the  receiver  matter ;  and  he  found  that 
Constantine  Rodolph  Baron  De  Hasseler,  and  Mary  Jane  his  wife, 
were  entitled  to  one  mdety  of  the  said  sum  of  £1366. 8s.  8d.,  subject 
to  one  moiety  of  the  costs  payable  to  Richard  Meade,  Esq.,  as  late 
solicitor  for  minors,  for  proceedings  instituted  in  reference  to  said  re- 
cognizance ;  and  that  Emma  Julia  Higgins  was  entitled  to  the  other 
moiety  of  said  sum,  subject  to  a  like  moiety  of  the  said  costs — being 
of  opinion  that  these  costs,  and  the  costs  of  the  appointment  of  the 
receiver  in  this  matter,  did  not  come  within  the  order  of  reference 
to  him,  and  if  recoverable,  should  be  recovered  out  of  the  funds  in 
the  Chancery  matter* 

The  costs  payable  to  Mr.  Meade  were  costs  incurred  by  him  as 
solicitor  for  minors,  in  proceeding  to  appoint  a  receiver  over  the 
estate  of  William  Davis,  one  of  the  sureties  of  the  receiver.     The 
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1854. 
RoUg. 


THE    i^UEBN 

V. 

DILLON. 


proceedings  were  abandoned,  but  the  costs  of  them  were  ordered  to 
be  costs  in  this  matter. 

The  Baron  and  Baroness  De  Hasseler  and  Emma  J.  Higgins 
moTcd  that  they  might  be  declared  entitled  to  the  costs  properly 
and  necessarily  incurred  in  this  matter — for^a  reference  for  taxation  Siaiemeni, 
of  them,  and  for  an  order  on  the  receiver  to  pay  them  out  of  funds 
in  his  hands.  The  costs  sought  for  were  the  costs  of  the  appoint- 
ment of  the  receiver  in  this  matter,  and  certain  proceedings  conse- 
quential thereon,  and  Mr.  Meade's  costs. 

The  motion  had  been  made  in  Michaelmas  Term  1853,  and 
stood  over  for  the  report  of  the  Master  of  the  Incumbered  Estates 
Court. 


Mr.  2).  Sherlock  and  Mr.  Palles^  in  support  of  the  motion,*relied     Argument. 
on  4  &  5  TF.  4,  c.  65,  ss.  1,  38,  and  3  &  4  Ftc.,  c.  105,  s.  21,  and 
the  155th  Rule  of  March  1843,  as  entitling  the  parties  to  the  costs, 
notwithstanding  the  general  rule  that  costs  are  not  payable  beyond 
the  penalty  of  the  recognizance. 

Mr.  Deaay  and  Mr.  Vance  opposed  the  motion,  citing  Jfatm- 
nll  V.  Egan  (a) ;  Keily  v.  Murphy  (b)  ;  Watters  v.  Waiters  (c) ; 
Feefy  V.  Kilkenny  (d). 


The  Mastbb  of  the  Rolls. 

In  this  case  an  application  has  been  made  on  behalf  of  Rodolph 
Constantine  Baron  De  Hasseler,  and  Mary  Jane  his  wife,  and  also 
on  behalf  of  Emma  J.  Higgins,  that  the  Baid  Mary  Jane  De  Hasseler 
may  be  declared  entitled  to  the  costs  properly  and  necessarily  in- 
curred in  this  matter,  including  the  costs  of  the  motion  standing 
over  from  the  7th  of  December  last;  and  that  it  may  be  referred 
to  one  of  the  Taxing-masters  to  tax  and  ascertain  the  same,  and 
that  upon  taxation  thereof,  John  Treston,  the  receiver  in  this  mat- 
ter, do  pay  the  same  out  of  the  funds  in  his  hands,  as  such  receiver, 
and  have  credit  for  the  same,  in  passing  his  account  in  this  matter. 


(a)  9  It.  Bq.  Rep.  283. 
(c)  lllr.  Eq.  Rep.  335. 


(fr)  Sau.  &  Sc.  429.  . 
(rf)  XOJi,  Eq.  Rep.  443. 


JuneZ. 

Judgment, 
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1854.  The  facts  of  the  case,  so  far  as  they  are  noateriaL  are  as  fol- 

RoOs. 
^«  ■  .    -^     low: — On  the  27th  of  April  1837,. James  Dillon^  together  with 

Edward  McDonnell  and  William  Davis,  as  his  sureties,  entered  into 
DILLON,  a  recognizance  conditioned  that  the  said  James  Dillon  should  dnlj 
Judgment.  AC<^uQt  as  receiver  in  the  matter  of  Higgins  minors.  The  penalty 
of  the  recognizance  was  £1800.  James  Dillon  made  default,  and 
the  recognizance  was  ordered  to  be  put  in  suit,  by  an  order  bearing 
date  the  30th  of  April  1842. 

In  Michaelmas  Term  1842,  three  several  judgments  were  ob- 
tained on  foot  of  said  recognizance,  at  the  Petty-bag  side  of  the 
Court  By  an  order  bearing  date  the  3l8t  of  March  184.%  made 
in  the  matter  of  the  Queen,  on  behalf  of  Thomas  Goold,  Esq.,  one 
of  the  Masters,  and  guardian  of  the  fortunes  of  the  minor,  under 
the  Acts  5  &  6  FT.  4,  c.  55,  and  3  &  4  Ftc,  c.  105,  it  was  ordered, 
that  a  receiver  should  be  appointed  to  receive  the  rents  and  profits 
of  the  lands  of  Brackoon,  which  have  been  since  ordered  to  be  sold 
in  the  Incumbered  Estates  Court,  the  property  of  the  said  James 
Dillon  the  receiver,  or  a  competent  part  thereof,  to  pay  the  sum  of 
£1160.  9s.,  due  on  foot  of  said  recognizance,  with  interest  thereon, 
unless  cause  was  shown  to  the  contrary.  The  order  was  made 
absolute  on  the  Ist  of  May  1843,  and  John  Treston  was  appointed 
receiver.  Proceedings  were  also  taken  by  Richard  Meade,  as 
general  solicitor  for  minors,  to  appoint  a  receiver  over  the  estate 
of  the  said  William  Davis,  one  of  the  receiver's  sureties,  but  the 
said  proceedings  w.ere  afterwards  abandoned,  and  it  was  ordered  that 
the  costs  of  them  should  be  costs  in  this  matter. 

The  amount  due  by  the  receiver,  on  foot  of  the  recognizance,  has 
been  ascertained  by  the  report  of  the  Master  in  the  Incumbered 
Estates  Court,  to  be  £1366.  8s.  8d.,  after  giving  credit  for  a  sum  of 
stock  equivalent  to  £366.  Is.  Id.,  and  a  sum  of  cash  amounting  to 
£72.  10s.  3d.,  making  together  the  sum  of  £433.  4s.  lid. 

The  costs  sought  by  the  present  application  are  the  costs  of  the 
appointment  of  the  receiver,  and  certain  proceedings  consequential 
thereon. 

It  was  argued  before  me,  that  according  to  the  deqision  of  Sir 
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Michael  O'Loghlen,  in  the  case  of  Keily  v.  Murphy  {a)y  which  I         1854. 

followed  in  Waiters  v.  WcUters  {h\  these  costs  were  not  recoverable.     ' v-^ 

But  in  Keily  v.  Murphy^  the  costs  adverted  to  by  Sir  Michael  ^ 

O'Loghlen  were  costs  incurred  on  the  Petty-bag  side  ,of  the  Court,  dillon. 
not  costs  under  the  Sherifis '  Act,  as  in  this  case.  The  same  obser-  Judgment. 
vation  applies  to  Waiters  v.  Watters.  Sir  Michael  CLoghleu  held, 
in  Keily  v.  Murphy^  that  the  statute  21  &  22  G.  3,  c.  20,  which  gave 
costs  to  the  Crown,  did  not  apply  to  the  costs  of  proceeding  upon 
a  tenant's  recognizance ;  and  although  the  case  of  Keily  v.  Murphy 
was  observed  upon  by  Lord  St.  Leonards,  in  The  Queen  v.  Bay- 
ley  (c)y  he  did  not  depart  from  Keily  y.  Murphy,  on  the  construction 
of  the  statute  of  the  21  &  22  G.  3. 

It  would  appear,  however,  from  the  1st  and  38th  sections  of  the 
5  &  6  FT.  4,  c.  55,  and  the  21st  section  of  the  3  &  4  Fic,  c.  105, 
that  the  costs  incurred  in  the  Court  of  Chancery  for  the  appointment 
of  a  receiver  are  payable,  and  the  155th  General  Order  of  March 
1843  appears  to  recognise  that  the  costs  incurred  in  the  Court  of 
Chancery  are  payable. 

I  have  had  inquiry  made  from  the  Taxing-masters,  and  I  under- 
stand that  in  practice  the  costs  in  question  are  taxed  by  them, 
although  the  proceeding  be  on  foot  of  a  receiver's  recognizance, 
entered  into  by  the  Crown. 

It  is  to  be  observed  that  this  is  not  an  application  to  make 
sureties  responsible  beyond  the  amount  of  the  recognizance.  The 
application  is  against  the  property  of  the  defaulting  receiver. 

There  may  be  some  doubt  in  the  case,  but  on  the  whole,  I  am 
of  opinion  that  I  should  make  the  order. 

(a)  Saa  &  Sc  479.  (6)  11  Ir.  Eq.  Rep.  335. 

(c)  1  Dr.  &  War.  213 ;  S.  C.^  4  Ir.  Eq.  Bep.  142. 
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1654. 
RoOs. 


April  20.  EDBB  V.  BABINGTON. 

May  21. 

A  ftrnd  was  IsAAO  ToDD,  by  his  will,  bearing  date  the  16th  of  Jone  1815, 
bequeathed  in 

trust  for  the  bequeathed  to  trustees  the  sum  of  £8000  late  ourreocji  in  trust  for 
separate  use  of 

A    for    life,  the  use  and  benefit  of  his  daughter  Eleanor  (who  afterwards  married 
and  that   she 
should  be  at  •'^obn  Chambers),  for  her  separate  use  for  life,  and  directed  that 

poseof  it  by  ^^  ^^^  deoease  two  full  third  parts  of  said  sum  of  £8000  should  be 

and  testament,  ^^  remain  for  the  use  and  benefit  (^  the  child  and  children  of  the 

TO^^oSd  ^^  Eleanor,  if  any  she  should  haye,  and  the  remaining  one-third 

T^ptheeiLer-  thereof  she  should  be  at  liberty  to  dispose  of  by  her  last  will  and 
cised  in  tavonr  *  r  ^ 

of  B.     A,      testament ;  and  failing  such  disposition,  the  remaining  third  should 
haying   sur- 

yiyed  her  hip  go  to  the  use  and  benefit  of  her  child  or  children  in  equal  pro- 
band, made  a 
will    appoint-  pOTtions. 
ing  the  fond. 
Beld,  that  the       The  will  contained  a  proyiso   that  the   power  thus  given  to 

^^"^tmstees  Eleanor  Chambers  should  not  be  exercised  in  favour  of  a  person 
A^'^^^^thl  o^  *J»«^  '^^n^^  o^  •^o^  Bateman. 

^!S^?f  J?""       Isaac  Todd  died  in  1619.  and  John  Chambers  in  1845.    Eleanor 
payment  oi  nis 

debts.  Chambers  made  her  will  in   1846,  which'  is  stated  more  fully  in 

The  mle  that 
where  a  gene-  his  Honour's  judgment,  and  by  which  she  bequeathed  two  legacies, 

appointment  is  ^^^  sbe  bequeathed  the  residue  to  her  daughter  Elizabeth  and  her 

fevom?*of"^a  ^^"®-    Elizabeth  maiti^  James   Stuart,  on  the   17th  of  March 

Js^aSaSefor  ^®^^>  ^^  *  settlement  was  executed  on  the  marriage. 

Jecreditoreof       xhe  petition  was  filed  by  a  creditor  of  Eleanor  Chambers,  few 
the  appomtee,  r  ^  -> 

holds,  where  the  administration  of  her  estate,  and  the  Master,  by  his  decretal 
the  power  is  to  ^ 

be  exercised  order,  dated  the  30th  of  January  1854,  declared  that  the  one-third 
by  will  only. 

A  power  is  of  the  sum  of  £8000,  appointed  by  the  will  of  Eleanor  Chambers, 

^1^1  there    constituted  assets,  and  ought  to  be  applied  in  payment  of  her  debts. 
apMtncibon  r^^^  respondents,  the  appointees  under  the  will,  appealed  firom  the 

person. 

Argument  ^^'   ^'   Fitzgerald  and  Mr.  J.  CHagan^  in  support  of  the 

appeal. 

The  question  which  arises  upon  this  appeal  is,  whether  personal 
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property,  over  which  a  person  has  a  power  of  appointment  by  will        1854* 

RoQi. 
only  (being  entitled  also  to  a  life  estate  in  the  fund),  such  power     ^-^-v ' 

BDIE 

being  genenil,  with  the  exception  of  one  particular  person  being  ex-  ^^ 

eluded  from  th»  possibility  of  being  an  object  of  it,  will,  when  the  »abinoton. 
power  is  exercised,  be  assets  for  payment  of  the  appointor's  debts.  Argument. 
It  is  indisputable,  that  if  a  person  haa  a  general  power  of  appoint* 
ment,  by  deed  or  will,  and  exercises  the  power,  the  property  thereby 
becomes  assets  for  payment  of  the  debu  of  the  person  so  appointing ; 
hot  the  present  case  is  to  be  treated  as  an  excepti<Hi  from  this  ge- 
neral rule,  upon  two  grounds — ^first,  that  the  power  was  to  appoint 
by  will  only ;  secondly,  that  this  is  not  a  general  power,  there  being 
a  particular  party  excluded  from  the  possibility  of  enjoying  any 
tiling  under  it.  The  principle  which,  in  the  case  of  a  genered 
power,  makes  the  property  assets  of  the  appointor,  is,  that  he  ean, 
at  any  time,  by  executing  the  power,  make  the  property  his  own, 
where  the  execution  is  to  be  by  deed  or  will,  or  by  deed  only ;  but 
where  it  is  to  be  executed  by  will  only,  the  donee  cannot,  at  any 
time  during  his  life,  convert  it^into  his  absolute  property,  and  there- 
fore, the  principle  upon  which  the  eqnity  is  founded  fails.  If  a 
power  is  to  be  exercised  by  will,  an  execution  by  deed  will  not  be 
carried  into  effect  by  a  Court  of  Equity,  as  a  defective  execution 
to  be  aided :  Roberts  on  Frauds^  p.  330.  If  this  were  assets,  the  in- 
tention of  the  donee  of  the  power  would  be  altogether  defeated,  the 
intention  evidently  being,  that  the  donee  of  the  power  should  enjoy 
the  dividends  or  interest  of  the  property  for  life  only ;  and  after  his 
death,  that  it  should  be  enjoyed  by  other  objects  of  the  donor's 
bounty — ^giving  to  the  donee  merely  a  power  of  selection  of  the 
objects ;  but  the  donee  of  the  power,  by  incurring  debts  in  his  life- 
time, and  then  appointing  by  will,  would  be  enabled  to  absorb  the 
whole.  There  is  no  decision  against  the  principle  relied  on ;  dicta 
may  be  cited  against  it ;  but  the  cases  in  which  they  were  pronoun- 
ced are  distinguishable.  They  cited  and  distinguished  the  follow- 
ing cases : — Thompson  v.  Towne  (a) ;  Buckland  v.  Barton  (b) ; 
Nail  V.  Punter  (c),  in  which  there  was  no  trust  in  default  of  ap- 


(a)  2  Vem.  319, 

(b)  2  H.  B.  136. 

VOL.   3. 

(c)  5  Sim.  592. 
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1854.        pointment,  and  which  was  decided  on  the  principle  of  a  resulting 

V — t-^L/     trust :  Jenning  v.  Andrews  (a) ;  Williams  v.  Lomas  (b).   The  latest 

^  case  is  a  decision  in  favour  of  the  appeal :  Vaughan  v.  VandersU' 

BABiNGTON.  g€n{c).     That  case  must  have  been  decided  on  general  principles. 

Argument.     ^  there  is  no  difference  in  the  power  which  a  married  woman  has 

over  separate  property,  from  that  of  a  male  adult. 

Secondly,  the  exception  of  a  particular  person  as  an  object  of  the 
power  shows  that  the  donor  intended  that  the  subject  of  the  power 
should  never  become  the  property  of  the  donee.  The  rule  applies 
only  when  it  is  an  absolutely  general  power  of  appointment,  and  the 
exclusion  of  any  one  person  destroys  this  generality.  The  only  cases 
which  can  be  considered  as  decisions  on  this  point,  namely,  Plait  y. 
Routk(d)i  Drake  v.  Attomey-General  (e),  were  decided  upon  a 
point  quite  foreign  to  the  present  case,  namely,  whether  the  Act 
36  G,  3,  c.  52  {Eng.\  applied  to  a  power  of  this  kind ;  and  the 
Master  of  the  Rolls,  in  his  judgment  (p.  280),  expressly  limits  his 
opinion,  as  to  the  generality  of  the  power,  to  the  construction  to 
be  put  on  that  Act  of  Parliament. 

Thirdly,  some  of  the  appellants  are  parties  who  claim  the  fund 
under  a  marriage  settlement,  of  a  portion  of  it,  subsequent  to  the 
death  of  the  appointor.  This  settlement,  although  in  its  inception 
it  might  be  considered  voluntary,  yet,  is  supported  by  the  marriage 
consideration,  and  parties  claiming  under  it  will  be  considered  as 
purchasers  for  value,  so  as  to  oust  the  claims  of  general  creditors  of 
the  appointor :  George  v.  Milhanke  (/) ;  Hart  v.  MiddUhurst  {g) ; 
and  marriage  consideration  is  as  efficacious  in  this  respect  as  money : 
Prodgeos  v.  Langham  (A). 

Mr.  Deasy^  and  Mr.  J.  P.  Kennedy^  for  the  creditors  of  Eleanor 
Chambers. 

First. — The  first  question  raised  by  the  appellants  is  closed  by 

(«)  6  Mad.  264.  (6)  16  Beav.  1. 

(c)  2  Drew.  165.  ((f)  3  Beav.  257;  6  M.  4  W.  756. 

(0  10  CI.  AFin.  257.  (/)  9  Vee.  190. 

(s)  3  Atk.  377.  (h)  1  Sider.  133. 
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authority.    In  Jenning  ▼.  Andrews  (a)y  Sir  John  Leach  expressly        1854. 

JtoUs, 
states,  that  a  power  to  appoint  by  will  only  is  a  general  power 


npon  which  the  principle  in  question  will  operate;  although  the  ^^ 

text  of  Thompson  v.  Toume  {b)  would  seem  to  favour  the  distinc-  babinqton. 

tion  taken  by  Mr.  Fitzgerald;  the  true  grounds  of  the  decision  are      ArgtaZiu. 

stated  in  Mr.  Raithhy's  noUy  and  show  it  to  be  a  decision  in  our 

favour.    But  the  late  case  of  Williams  y.  Lomas  (c)  is  an  express 

decision — ^the  only  obserration  made  upon  it  is,J  that  the  point  was 

not  argued ;  it  does  not>  however,  follow,  that  because  no  argument 

is  reported,  none  took  place.    Eight^Gounsel  appear  to  have  been 

heard,  and  the  question  of  the  effect  of  the  appointment  was  the 

main  point  of  the  case;  it  must  be  presumed,  therefore,  to  have 

been  argued.     Vaughan  v.  Vanderstegen  (if)  was  evidently  decided 

upon  the  disability  of  a  married  woman,  and  by  establishing  the 

exception,  it  affirms  the  general  principle.     All  the  text-books, 

including  Sug.  Powers^  vol.  2,  p.  29,  affirm  the  principle  as  quite 

settled,  that  a  general  power  of  appointment  by  will  only  will,  when 

exercised,  render  the  fund  subject  to  the  appointor's  debts.    This 

question  must,  therefore,  be  considered  as  settled  law. 

Secondly. — That  the  exclusion  of  some  objects  does  not,  for  this 
purpose,  interfere  with  the  generality  of  the  power,  is  also  settled 
by  the  case  of  Piatt  v.  Routh  (e),  and  same  case  reported  in  the 
House  of  Lords,  Drake  y.  Attorney  General  (f).  Although  the 
question  arose  upon  the  applicability  of  a  statute,  yet  the  decision 
ia  quite  general,  and  shows  that  the  power  was  to  be  considered  as 
a  general  power  of  appointment 

Thirdly. — The  parties  claiming  under  a  marriage  settlement  of 
the  aj^pointee  cannot  succeed  against  the  creditors  of  the  appointor : 
a  purchaser  of  a  chose  in  action  takes  it  subject  to  all  the  equi- 
ties which  affected  it  in  the  hands  of  the  assignor :  Jennings  v. 
Bond  (^) ;  Small  v.  Parker  (h).  Therefore,  all  that  was  conveyed 
by  the  settlement  was  the  residue,  afler  the  appointor's  debts  were 

(a)  6  Madd.  264.  .  (b)  2  Vem.  .319. 

(c)  16  Bear.  1.  (rf)  2  Drew.  165. 

(«)  3  Beav.  257.  (/)  10  CL  &  pin.  257. 

(S)  8  Ir.  Eq.  Rep.  755.  (A)  16  Beav.  115. 
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1854.        paid.    A  marriage  setUemeDt  of  this  sort  is  fraudulent  and  vend 
Rolls, 

against  creditors  within  the  statute.    This  point  abo  is  not  made 

or  taken  by  the  notice  of  appeal. 


May2\.  '^^^  MASTER  OF  THE   RoLLS. 

^^^'  In  this  case  a  motion  has  been  made  by  way  of  appeal  from  an 

order  of  J.  J.  Murphy/ Esq.,  the  Master  in  this  matter,  bearing  date 
the  30th  of  January  1854,  that  the  said  order,  so  far  as  it  declares 
that  the  one-third  of  the  sum  of  £8000  late  Irish  currency,  in  the 
petition  mentioned,  appointed  by  the  will  of  Eleanor  Chambers,  de- 
ceased, constituted  assets  of  the  said  Eleanor  Chambers,  and  ought 
to  be  applied  in  payment  of  her  just  debts,  may  be  yaried,  by 
declaring  that  the  said  one-third  of  said  sum  of  £8000  did  not 
constitute  assets  of  the  said  Eleanor  Chambers,  available  for  the 
payment  of  her  debts.  The  rest  of  the  relief,  prayed  for  by  the 
notice,  is  consequential.  The  petitioner  is  a  creditor  of  the  late 
Eleanor  Chambers,  and  this  petition  was  filed  for  the  administration 
of  h^r  assets. 

The  facts  of  the  case  are  as  follow  :•— Isaac  Todd,  since  deceased, 
by  his  last  will  and  testament,  bearing  date  the  10th  of  June  1815, 
bequeathed  to  trustees  the  sum  of  £8000,  late  currency^  in  trust  for 
the  use  and  benefit  of  his  daughter  Eleanor,  for  her  separate  use  fiir 
life ;  and  that  at  the  decease  of  his  said  daughter,  two  third  parts 
of  said  sum  of  £8000  should  be  and  remain  for  the  use  and  benefit 
of  the  child  and  children  of  the  said  Eleanor,  if  any  she  should  have, 
and  the  remaining  one-third  thereof  she  should  be  at  liberty  to 
dispose  of  by  her  last  will  and  testament ;  and  failing  such  dis- 
position, that  the  said  remaining  one-third  part  should  go  to  the 
use  and  benefit  of  her  said  child  and  children  in  equal  proportions^ 

The  codicil  of  the  will  of  Isaac  Todd  contained  a  proviso  that  the 
said  power  given  to  Eleanor  Chambers,  to  dispose  of  one^third  of 
said  sum  of  £8000,  should  not  be  exercised  in  favour  of  a  pecBon 
of  the  name  of  Bateman,  who,  it  appears,  had  in  some  way  offended 
the  testator. 

Isaac  Todd  died  in  the  year  1819»  leaving  his  daughter  Eleanor 
him  surviving.    The  said  Eleanor  married,  in  the  year  1823,  John 
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Chambers,  since  deceased,  and  a  settlement  was  executed  qa  ber         1854. 

RoU$. 
marriage,  and  bj  that  settlement  she^  in  my  opinion,  bound  herself     v — ,, ^ 

not  to  execute  the  poweir  except  under  certain  restrictions  (a). 

However,  as  the  Lord  Chancellor  has  decided  otherwise  in  the  babinoton. 
case  of  Stuart  v.  Kennedy  (b),  and  has  held  that  the  provisions  iA     Judgment, 
that  deed  in  no  waj  affected  the  exercise  of  the  power  given  to  the 
said  Eleanor  Chambers  by  the  will  of  Isaac  Todd,  it  is  unneces* 
sary,  as  that  decision  is  binding  on  this  Court,  that  I  should  refer 
to  the  provisions  of  the  said  settlement. 

Eleanor. Chambers  died  in  the  month  of  December  1646,  having 
previously  made  her  last  wiU  and  testament ;  and  she  thereby,  in 
virtue  of  the  power  and  authority  given  her  by  the  will  of  her  ' 
father,  the  said  Isaac  Todd,  and  of  all  other  powers  and  authorities 
enabling  her  in  that  behalf,  devised  and  bequeathed  the  one-third 
part  of  the  said  sum  of  £8000  to  trustees,  in  trust  to  pay  two 
legacies  of  £150  each,  to  persons  therein  named ;  and  after  payment 
thereof,  then  as  to  the  residue  of  said  said  one-third,  in  trust  to 
pay  the  interest  to  her  daughter  Elizabeth,  and  after  her  decease  to 
pay  the  principal  to  her  issue,  if  any ;  and  she  thereby  also  appointed 
said  daughter  Elizabeth  her  residuary  legatee. 

The  said  Elizabeth  Chambers  married.  James  Stuart^  Esq.,  in 
the  month  of  March  1850,  and  a  settlement  was  exteuted  on  her 
marriage,  by  which  it  is  said  that  her  portion  of  the  one-third  of 
the  £8000,  bequeathed  and  appointed  to  her  by  her  mother's  will, 
was  settled ;  but  that  settlement  was  not  proved  on  relied  on  before 
the  Master,  nor  was  any  notice  given  of  using  it  on  this  motion, 
and  the  question  which  has  been  raised  upon  it  does  not  properly 
arise  upon  this  appeal 

Two  questions  have  been  argued.  First,  ii  has  .beeu  contended 
by  the  Counsel  for  the  respondents,  that  although  where  there  is 
a  general  power  to  appoint  a  fund  by  deed  or  will  (so  that  the 
donee  of  the  power  can  in  his  lifetime  make  the  propeiity  absolutely 
kis  own),  and  if  he  execute  the  power  by  will,  the  fund  appointed 
will  be  assets  of  the  donee  of  the  power,  yet  if  the  power  is  only 

(a)  See  £jr  parte  Chamben,  U  Jr.  Eq.  Rip.  523. 
(6)  3  It.  iva.  305. 
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to  appoint  bj  will,  the  principle  is  inapplicable,  and  that  althoagb 
the  power  is  exercised,  the  fund  appointed  is  not  assets.  It  appears 
to  me  that  there  is  no  foandation  for  the  argument. 

In  the  case  of  Jenning  v.  Andrews  (a),  Sir  John  Leach  said. 

Judgment,     ''  Where  there  is  a  general  power  of  appointment  by  will,  and  an 

appointment  is  made,  the  appointee  is  a  trustee  for  creditors ;  but 

it  is  not  for  creditors  at  the  time  of  the  date  of  the  will,  but  at  the 

death  of  the  testator." 

It  was  said  bj  Counsel  iJiat  that  was  only  a  dictum  of  Sir  John 
Leach,  and  that  there  was  no  authority  in  support  of  the  dictum. 
In  the  case,  however,  of  Petre  v.  Petre  (6),  the  power  of  appoint- 
ment was  only  a  power  to  appoint  by  will,  and  it  was  assumed  that 
the  sum  appointed  by  the  will  of  the  donee  of  the  power  was  assets, 
and  liable  to  the  payment  of  his  debts.  The  Counsel  who  argued 
the  case  before  Sir  John  Romilly  did  not  suggest  that  there  was 
any  doubt  on  the  point.  In  the  case  of  Williams  ▼.  Somers{c\ 
the  power  was  to  appoint  by  will,  and  although  the  question  was 
not  argued  by  Counsel,  the  rule  was  laid  down  by  Sir  John  Romilly, 
in  the  same  way  as  it  was  laid  down  by  Sir  John  Leach. 

It  was,  however,  suggested  by  Counsel  for  the  respondents,  that 
the  question  had  been  decided  by  Yice-Chancellor  Eandersley,  con- 
tr^  to  the  dictum  of  Sir  John  Leach,  and  to  the  cases  before  Sir 
John  Romilly;  and  the  margined  note  of  Vaughan  v.  Vander^ 
stegen  {d)  was  relied  on.  As  only  four  pages  were  reported  in  the 
part  of  Mr.  Drewr%fs  Reports^  which  was  referred  to,  and  as  neither 
the  argument  of  Counsel  nor  the  judgment  of  the  Court  were  con- 
tained in  that  part,  I  sent  to  London  for  the  residue  of  the  case, 
and  I  have  obtained  the  third  part  of  the  second  volume  of  Mr. 
Drewrt/*s  Reports^  which  I  believe  is  now  published ;  and  it  appears 
that,  so  far  from  the  question  having  been  decided  in  favour  of  th0 
respondents,  it  has  been  decided  the  other  way,  and  in  accordance 
with  the  Master's  decision,  and  the  opinion  which  I  expressed 
during  the  argument.  The  case  was  argued  on  exactly  the  same 
grounds  upon  which  it  has  been  argued  here,  and  Yice-Chancellor 

(a)  6  Mad.  264.  (fr)  14  Bear.  197. 

(c)  16  Beat.  1.  (<0  2  Drew.  165. 
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Kindersley.  in  giving  jadgment,  said : — "  The  appointees  resist  this        1654. 
claim  on  several  grounds ;  first,  they  insist  that  the  principle  is  not     v—— v^-^^ 

SDIB 

applicable,  even  in  the  case  of  a  man,  where  (as  in  the  present  case)  ^^ 

the  power  is  only  to  be  exercised  by  will,  and  not  by  deed.     No  babihotow* 

anthority  whatever  is  addaced  in  support  of  this  proposition.     It  is     Judgment. 

admitted  that  if  the  power  authorises  its  being  exercised  by  deed  or 

will,  and  the  donee  exercises  it  by  will,  the  principle  will  apply. 

Now,  it  is  not  the  mere  possession  of  the  power,  but  the  exercise  of 

the  power,  which  can  ever  give  occasion  to  the  application  of  the 

principle;  and  if  it  will  be  applied  at'  all,  where  the  power  is 

exercised  by   will,  I  do  not  see  what  difference  it   can  make, 

whether  the  power  did  or  did  not  anthorise  its  exercise  by  deed 

as  well  as  by  will.    In  Jenning  v.  Andrews  (a),  the  very  case  was 

presented,  of  an  appointment  by  will  under  a  general  power,  which 

by  the  terms  of  its  creation  only  authorise  the  donee  to  exercise 

it  by  wilL    It  does  not  seem  to  have  occurred  to  the  Counsel  for 

the  appointees  to  argue  the  point  now  insisted  upon;  the  only 

question  argued  was  whether,  among  the  creditors  of  the  aj^intor, 

whose  debts  were  to  be  paid  out  of  the  appointed  sum,  creditors,  who  * 

were  such  at  the  time  of  the  bankruptcy  of  the  appointor,  should 

be  included.     Sir  J.  Leach,  Yice-Chancellor,  expressed  himself  in 

these  terms : — '  Where  there  is  a  general  power  of  appointment 

by  will,  and  an  appointment  is  made,  the  appointee  is  a  trustee  for 

creditors ;  but  it  is  not  for  creditors  at  the  time  of  the  execution 

of  the  will,  but  at  the  death  of  the  testator.'    This  declaration  of 

Sir  J.  Leach's  opinion  would  be  sufficient  authority  for  me,  even  if 

I  had  any  doubt  on  the  point." 

The  principle  of  the  rule  is  not,  in  my  opinion,  as  contended  for 
by  the  respondent's  Counsel,  that  the  donee  of  the  power,  where  the 
power  is  to  appoint  by  deed  or  will,  can  in  his  lifetime  make  the 
(Property  absolutely  his  own.  The  principle  appears  to  be  that 
where  persons  take  as  volunteers,  and  by  the  bounty  of  the  donee 
of  the  power^  the  fund  appointed  is  assets  of  the  donee.  It  would 
be  anomalous  if  a  person  could  claim  under  a  will  as  the  legatee  of 
the  donee  of  the  power,  to  the  exclusion  of  his  creditor. 

(«)  6  Blad.  264. 
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« 

1854.  It  has  been  ooniended,  secondlj,  that  as  Eleanor  Chamb^v  wa» 

^.— -v-^     precluded  bj  t|ie  codkU  to  the  will  of  Isaac  Todd,  from  ezerdsing 

^^^        her  power  of  appointment  in  £ftyoiir  of  Mr.  Bateman,  the  power 

BABiNOTON*.  was  not  a  general  power,  and  that  in  case  of  a  limited  power  the 

Judgment,     i^^  ^oes  not  apply.      The  answer  to  that  objection  is  that  the 

power  is  to  be  considered  a  getieral  power,  notwithstanding  the 

restriction  in  the  codicil  to  Issac  Todd's  will    The  observations  of 

Lord  Langdale  in  PlaU  t.  Bauth  (a),  and  of  Lord  Abinger  in  the 

same  case  (5),  in  which  I  entirety  concur,  are,  in  mj  opinion,  a 

complete  answer  to  the  objection  which  has  been  raised.      The 

decision  in  3  Beav.  was  affirmed  by  the  House  of  Lerd^'   The  case 

in  the  House  of  Linrds  is  reported  under  the  name  of  The  Ait&mejf 

G/meral  v.  DrcJie  (c). 

The  next  question  raised  is  tiiat  the  point  was  in  dkd  decided 
by  the  Lord  Chancellor,  in  tho  case  of  Stuart  y.  Kenmedyt  having 
regard  to  the  answer  of  Mr.  BalMUgton  in  that  cause.  I  am  clmrly 
of  opinion  that  it  was  not  decided  by  the  Lord  Chancellor  in  that 
case,  and  that  objection  to  the  Master^s  order  also  fiedls. 

I  never  recollect  an  appeal  brought  forward  in  this  Court  sa 
totally  groundless,  both  on  principle  and  authority,  and  I  shaE 
therefore  refuse  the  motion  with  costs.  i 

Mr.  Francis  Fitzgerald^  however,  has  raised  a  question  which 
was  not  brought  under  the  consideration  of  the  Master,  viz.,  that 
the  pcurtion  of  the  one-third  of  the  £6000,  which  was  appointed  to 
Eliza  Chambers  by  her  mother's  will,  was  settled  on  her  marriage 
with  James  Stuart,  Esq.,  by  settlement  bearing  date  the  17th  of 
March  1850,  and  that  as  the  parties  who  claim  under  that  settle- 
ment are  purchasers  for  valuable  consideration,  they  are  to  be 
preferred  to  the  petitioner,  and  the  other  general  creditors,  if  any, 
of  Eleanor  Chambers.  Mr.  Fitzgerald  referred  on  this  point  to  the 
case  of  George  v.  Milbanke  (d). 

The  answer  to  that  objection  is,  that  it  was  not  raised  before  the 
Master,  and  has  not  been  raised  by  the  notice  of  motion,  and  that 

(a)  3  Beay.  280.  (6)  11  Mees.  ft  W.  789. 

(c)  10  CL  4  Fin.  267.  (<0  9  Vet.  190. 
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the  settlement  od  which  the  question  arises  was  not  proved  before        1854. 

-    RolU, 
the  Master,  nor  was  it  in  any  manner  verified  before  me.  »-^y^-^ 

EDXE 

The  objection  took  the  petitioner's  Counsel  entirely  bj  surprise,  ^^ 

and  it  is  not  reasonable  that  questions  of  this  nature  should  be  babington. 
raised  for  the  first  time  on  the  appeal.  I  do  not  wish,  however,  Judgment, 
to  shut  out  the  consideration  of  the  question ;  and  as  there  are  cases 
in  which  exhibits  have  been  permitted  to  be  proved  on  an  appeal, 
and  the  question  arising  on  such  exhibits  argued,  I  shall  refuse  the 
present  motion,  with  costs,  but  without  prejudice  to  such  of  the 
respondents  as  claim  under  the  settlement  of  1850,  serving  notice 
of  a  motion  for  the  purpose  of  proving  the  settlement,  and  raising 
the  question  which  Mr.  Fitzgerald  contends  arises  thereunder. 


VOL.  3.  73 
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1853. 
Chancery.- 


Sir  E.  MCDONNELL  atid  ROBERT  RUN- 

DAL  GUINNESS,         ....    Peiitionergi 
THE  GRAND  CANAL  COMPANY,       .     Respondents. 


Sir    E.    MCDONNELL    and    J.    PENNE- 

FATHER,  Esq., Petitioners; 

THE    MIDLAND    GREAT    WESTERN 

RAILWAY  COMPANY,      .  .    Respondents. 

(CJiancery,) 
March  18,  19. 

The  M.  G.  W.  The  petition  in  the  first  matter  was  filed  by  two  shareholders  in 
Railway  Com- 
pany had  pur-  the  Grand  Canal  Company,  and  prayed  that  it  might  be  declared 
chased,   under  ^.^  _. 

the  sanction  of  that  a  certain  proposed  contract  for  a  lease  of  the  Grand  Canal,  or 

an  .^^ct  of  PaPa 

liament,    the"  ^^  the  tolls,  rates  and  duties  thereof,  by  the  Grand  Canal  Company, 
anJ  all  *Sie    ^P^^  *^®  terms  contained  in  the  report  of  the  directors  of  the  said 
foneSFto^t-  ^^™P^°y>  ^^  illegal  and  void;  and  that  the  said  Company,  and 
and  they  after- 
wards entered  into  a  contract  with  the  Grand  Canal  Company  to  purchase  the  Grand 
Canal  and  its  property,  and  that  until  an  Act  of  Parliament  could  he  ohtained  for 
the  purpose,  a  lease  should  he  made  by  the  Grand  Canal  Company  to  the  M.  G.  W. 
Railway  Company,  under  the  provisions  of  the  Canal  Carriers'  Act,  8  &  9  Ftc, 
c.  42.    The  agreement  was  adopted  at  a  meeting  of  the  Grand  Canal  Company,  and 
a  draft  lease  approved  of,  which  comprised  not  only  the  tolls  and  duties  of  the  canal, 
but  also  all  Uie  real  estate  and  personal  property  belonging  to  the  Grand  Canal 
Company.  Held^  on  a  petition  0led  by  two  shareholders  of  Sie  Grand  Canal  Company 
to  restrain  the  Company  from  executing  the  lease,  that  although  the  lease  per  se 
was  within  the  Canal  Carriers*  Act,  as  it  was  part  of  the  arrangement  lot  the 
transfer  of  the  canal  and  its  property  to  the  Railway  Company,  it  was  illegal ;  and 
the  Court  granted  an  injunction  to  prevent  the  execution  of  it. 

The  Koyal  Canal  and  the  Grand  Canal  run  parallel  to  each  other  for  a  short 
distance,  and  then  diverge  and  fall  into  the  Biver  Shannon,  at  some  distance  from 
«ach  other. 

Held,  that  as  they  communicate  with  each  other  by  water,  they  are  within 
the  Canal  Carriers* Act,  so  as  to  enable  the  Grand  Canal  Company,  under  that  Act, 
to  make  a  lease  of  their  tolls  and  duties  to  the  M.  G.  W.  Railway  Company,  who 
had  become  proprietors  of  the  Royal  Canal. 

The  Court  will  not  consider  the  quantum  of  interest  of  shareholders  in  a  Com- 
pany who  seek  for  an  injunction,  nor  whether  their  interest  would  entitle  them  to 
vote  at  a  meeting  of  the  Company;  but  where  the  petitioners  had  purchased  two 
shares  for  a  nominal  consideration,  after  the  agreement  which  they  complained  of 
had  been  entered  into,  and  with  full  notice  of  it,  and  for  the  purpose  of  preventing 
its  completion,  the  Court  leftised  an  Injunction. 
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their  directors,  officers  and  agents  might  be  restrained  bj  injunction 
from  putting  tl\e  seal  of  the  Company,  or  otherwise  causing,  or 
executing,  or  permitting  the  execution  of  the  engrossment  of  the 
draft  lease  read  and  referred  to  at  the  meeting  of  the  Company  held 
on  the  19th  of  February  1853,  or  of  any  draft  deed  to  be  settled, 
pursuant  to  the  resolutions  passed  at  the  said  meeting,  or  any  deed, 
lease  or  contract  for  a  lease  comprising  the  terms  contained  in  said 
report  of  the  directors,  or  to  the  like  effect;  and  consequential 
relief. 

The  material  statements  in  the  petition  were  the  following : — 
The  Grand  Canal  Company  were  incorporated  by  an  Act  of  the 
11  &  12  G^.  3;  and  by  another  Act  passed  in  1848,  the  Companies 
Clauses  Consolidation  Act  was  incorporated  therewith.  By  the 
8  &  9  Vtc^  c.  42,  entitled  an  Act  to  enable  Canal  Companies  to 
become  carriers  of  goods  upon  their  canals,  section  8,  it  was  enacted 
that  it  should  be  lawful  for  any  Canal  or  Navigation  Company, 
from  time  to  time,  by  lease,  to  take  effect  in  possession  within  six 
months  from  the  letting  thereof,  to  let  the  tolls  and  duties,  or  any 
part  thereof,  upon  the  whole  or  any  part  of  any  such  canal  or 
navigation,  to  any  other  Canal  or  Navigation  Company  (and  which 
lease  such  other  Canal  or  Navigation  Company  was  thereby  autho- 
rised to  accept  and  enter  into)  for  any  period  not  exceeding  twenty- 
one  years  from  the  commencement  of  any  such  lease;  provided 
always  that  no  such  letting  should  take  place  unless  public  notice 
of  the  intention  to  let  such  tolls,  or  the  part  thereof  intended  to  be 
let,  should  have  been  given  by  the  Company  proposing  to  let  the 
same,  by  advertisement,  at  least  fourteen  days  prior  to  the  meeting 
,  of  the  directors  or  managers  at  which  it  should  be  intended  to  let 
such  tolls. 

The  Grand  Canal  Company  were  entitled  to  the  rents  of  certain 
lands  and  hereditaments  belonging  to  them,  and  to  certain  rents  or 
rates  payable  to  them  for  supplying  the  inhabitants  of  that  part  of 
Dublin  lying  to  the  south  of  the  River  Liffey  with  water;  they 
were  also  possessed  of  steam  tug-boats,  barges,  &c,  and  other  pro- 
perty, for  the  purpose  of  carrying  on  the  trade  of  the  canal. 

The  Grand  Canal  commences  at  the  south  side  of  Dublin,  where 
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1853.        it  unitd^  with  the  Liffey,  and  proceeds  westward  to  the  River 
Chancery* 
' V — -^     Shannon,   which  it  joins  about  fifteen  miles  below  the  town   of 

Athlone. 

OBAND  The  Royal  Canal  Company  are  proprietors  of  the  Royal  Canal, 

which  commences  on  the  north  side  of  Dublin,  where  it  unites  with 

the  Liffey,  and  proceeds  westward  to  the  Shannon,  which  it  unites 

with,  twenty-seven  miles  above  Athlone.     The  two  canals,  after 

leaving  Dublin,  run   parallel  to  each  other  for  a  short  distance^ 

after  which  they  continually  diverge  until  they  reach  the  Shannon^ 

at  a  distance  of  forty-two  miles  from  each  other. 

The  Midland  Great  Western  Railway  of  Ireland  Company  was 
incorporated  by  an  Act  of  the  7  &  8  Vic.,  and  by  that  Act  it  was 
enacted  that  should  it  be  lawful  for  the  said  Railway  Company  to 
contract  with  the  Royal  Canal  Company  for  the  purchase  of  the  Royal 
Canal  and  its  property.  The  Railway  Company  accordingly  pur- 
chased the  Royal  Canal,  and  entered  into  possession  of  all  the 
property  belonging  to  it.  In  December  1852,  a  treaty  was  entered 
into  between  the  two  Companies  for  the  purchase  of  the  Grand  Canal, 
and  the  following  agreements  were  accordingly  proposed  to  and 
adopted  by  the  Grand  Canal  Company. 

"  Messrs.  John  Ennis,  James  Perry,  Joseph  Boyse,  Joseph  Cow- 
per  and  James  Sterling,  on  the  part  of  the  Midland  Great  Western 
Railway  of  Ireland  Company,  will  recommend  to  the  proprietors  of 
that  Company  the  proposal  made  by  the  directors  of  the  Grand 
Canal  Company  to  accept,  in  £50  and  £25  shares,  stock  equal  to 
one  £50  share,  £47.  10s.  paid  up  thereon,  of  the  Railway  Company, 
for  each  £100  of  the  consolidated  stock  of  the  Grand  Canal  Com* 
pany  ;  the  Grand  Canal  Company  giving  over  to  the  Railway 
Company  the  entire  of  the  property  of  all  descriptions,  including 
Government  stock  belonging  or  appertaining  to  the  Grand  Canal, 
and  which  the  directors  of  that  Company  agree  to  reooomiend  to 
their  proprietors  at  a  meeting  to  be  called  for  that  purpose.  This 
agreement  to  take  effect  from  and  after  the  30th  of  June,  and  under 
the  authority  of  an  Act  of  Parliament  to  be  obtained  for  that  pur- 
pose.—Dated  this  22nd  day  of  December  1852." 

"W.  DiGOES  Latouche.'* 
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^'  Resolved — That  the  above  arrangement  be  deemed  highly  satis- 
foctorj,  and  is  hereby  confirmed  ;  that  the  chairman  and  other 
members  <^  the  board  who  negodated  it  be  empowered  to  take  all 
the  necessary  steps  for  having  it  carried  into  effect.*' 

6th  January  1 853. — Mr.  Perry  reported  that,  at  the  request  of  the 
directors  of  the  Grand  Canal  Company,  the  former  deputation  from 
the  Company,  consisting  of  Messrs.  Ennis,  Boyse,  Cowper,  Sterling 
and  himself,  had  this  day  a  lengthened  conference  with  the  Grand 
Canal  directors,  when  the  following  additional  minute  had  been 
agreed  to,  viz. : — "  It  is  desirable  that  the  Midland  Great  Western 
Railway  Company  shall  get  immediate  possession  of  the  canal  and 
its  appurtenances.  It  b  further  agreed  that  pending  the  obtaining 
of  the  requisite  Act  of  Parliament  for  legalising  the  transfer  of 
the  Grand  Canal  and  its  appurtenances,  the  Midland  Great  Western 
Railway  Company  agree  to  take  a  lease  of  the  concern  on  terms 
equivalent  to  those  stated  in  the  annexed  agreement,  that  is,  which 
will  produce  to  the  proprietors  of  the  Grand  Canal  Company  a  rent 
from  the  1st  of  January  instant,  equal  to  the  dividends  which  will 
be  paid  on  the  Midland  Great  Western  shares,  to  be  given  for 
Canal  stock,  such  lease  to  be  for  a  term  of  three  years,  but  to 
terminate  on  the  passing  of  the  Act." 

**  W.  DiGGES  Latouche,  Chairman." 

"  Resolved — That  the   above   additional  minute  be  confirmed." 

Advertisements  were  afterwards  published,  convening  meetings  of 
the  Grand  Canal  Company  (the  proceedings  at  which  are  sufficiently 
stated  by  the  Lobd  Chancellor  in  his  judgment)  with  a  view  to 
carry  out  the  foregoing  agreement ;  and  ultimately,  at  a  meeting  of 
the  19th  of  February  1853,  it  was  resolved  that  a  lease  should  be  made 
to  the  Midland  Great  Western  Railway  Company  for  three  years, 
upon  the  terms  specified  in  a  draft  deed  submitted  to  the  meeting 
by  the  directors  of  the  Canal  Company,  which  was  not  only  a  lease 
of  the  tolls  and  duties  of  the  canal,  but  conveyed  all  the  property 
of  the  Canal  Company.  On  the  10th  of  February  1853,  a  meeting 
of  the  Railway  Company  had  been  held,  at  which  it  was  resolved 
to  adopt  all  the  powers  of  the  Canal  Carriers*  Act. 
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1853.  The  petition  submitted  that  the  proposed  contract  or  lease  wsl» 

^ — ^Z— /     not  a  contract  or  lease  within  the  meaning  of  the  Canal  Carriers' 
^  Act,  but  was  for  the  purpose  of  enabling  the  Railway  Company 

OBAND       to  obtain  possession  of  the  Grand  Canal,  and  of  the  property  thereof, 
and  in  furtherance  of  the  said  proposed  scheme  to  transfer  the  said 
Canal  and  property  to  the  said  Railway  Company,  and  not  for  the 
purpose  of  facilitating  or  accommodating  any  traffic  passing  along  the 
Grand  and  Royal  Canals ;  and  that  immediately  upon  the  execution  of 
the  said  contract  or  lease,  the  said  Grand  Canal  Company  threatened 
and  intended  to  give  up,  and  the  said  Railway  Company  to  take 
possession  of,  the  Grand  Canal,  and  of  the  steam  tug-boats,  &c., 
and  other  property  of  the  Canal  Company,  and  the  rents  of  the  lands 
belonging  to  them,  and  the  water-rates  payable  by  the  inhabitants 
of  the  city  of  Dublin,  unless  prevented  by  an  injunction.     That  the 
proposed  contract  for  a  lease  was  not  a  bona  fide  exercise  of  the 
power  of  leasing  granted  .to  Canal  Companies  by  the  Canal  Car- 
riers' Act ;  and  that  it  was  intended  by  the  said  Companies,  par- 
tially and  without  the  sanction  of  the  Legislature,  to  carry  out  the 
aforesaid  contract  for  the  transfer  of  the  Grand  Canal,  and  the  pro- 
perty belonging  thereto,  to  the  said  Railway  Company ;  and  that  such 
contract  was  wholly  beyond  the  present  powers  of  the  said  Compa- 
nies, and  could  not  be  effectuated  without  the  consent  of  Parliament. 

A  petition  was  also  filed  by  Sir*  Edward  McDonnell  and  John 
Pennefather,  proprietors  of  two  shares  in  the  Midland  Great  West- 
ern Railway  Company,  to  restrain  that  Company  from  carrying  out 
the  said  agreement. 

On  the  26th  of  February  1853,  applications  were  made  to  the 
Master  of  the  Rolls  for  injunctions  in  both  matters.  His  Honor 
pronounced  the  following  order  in  the  matter  of  McDonnell  v.  7^ 
Grand  Canal  Company  : — 

"It  is  ordered,"  &c.,  "that  an  injunction  do  issue  in  this  matter,  to 
restrain  the  Grand  Canal  Company  and  their  directors,  officers  and 
agents,  from  putting  the  seal  of  the  said  Company,  or  otherwise  exe- 
cuting or  causing  the  execution  of  the  engrossment  of  the  draft  deed 
or  lease  of  the  Grand  Canal,  or  of  the  tolls,  rates  and  duties  thereof, 
by  the  said  Grand  Canal  Company  to  the  Midland  Great  Western 
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Railway  of  Ireland  Companj,  read  or  referred  to  at  the  meeting  of  1869. 

the  said  Canal  Company,  in  the  petition  mentioned,  held  on  the  19th     ^— ^ 

day  of  February  1853  ;  or  of  any  other  deed  to  be  settled  pursuant  ^• 

to  the  resolution  passed  at  said  meeting,  or  any  deed,  lease  or  con-  grand 

tract  for  a  lease,  comprising  the  terms  contained  in  the  report  of  the  compant, 

directors  of  the  said  Grand  Canal  Company,  in  the  petition  men-         

Statement. 
tioned,  or  to  the  like  effect ;   and  also  to  restrain  the  said  Grand  Ca- 
nal Company  and  their  directors^^officers,  agents  and  servants,  from 
delivering  possession  of  the  said  Grand  Canal,  or  the  steam-tugs 
boats,  barges,  vessels,  horses,  waggons,  carts,  warehouses,  stores  and  * 

other  the  property'  of  the  said  Grand  Canal  Company,  or  any  of 
them,  or  any  part  thereof  respectively,  to  the  said  Railway  Com- 
pany ;  and  from  giving  to  or  permitting  the  said  Railway  Company 
to  receive  or  take  the  rents  and  profits  of  the  lands,  tenements  and 
hereditaments  of  the  said  Grand  Canal  Company,  or  the  water- 
rents  or  rates  payable  to  the  said  Grand  Canal  Company  by  the 
inhabitants  of  the  city  of  Dublin  and  its  neighbourhood,  or  any  part 
thereof  respectively,  as  therein  mentioned,  or  in  any  manner  from 
acting  upon  the  agreement  for  a  lease  in  the  petition  mentioned^ 
and  also  to  restrain  the  said  Railway  Company,  their  directors,  offi- 
cers, agents  and  servants,  from  taking  possession  of  the  said  Grand 
Canal,  steam  tug-boats,  vessels,  barges,  horses,  waggons,  carts, 
warehouses,  stores  and  other  property  of  the  said  Grand  Canal  Com- 
pany, or  any  part  thereof  respectively ;  and  from  receiving  or  taking 
the  said  rents,  and  water-rents  or  rates,  or  any  part  thereof,  until 
the  said  respondents,  the  Grand  Canal  Company  and  the  Midland 
Great  Western  Railway  of  Ireland  Company,  should  have  respect- 
ively filed  answering  affidavits  to  the  cause  petition,  and  further 
order. 

A  similar  order  was  pronounced  in  this  case  against  the  Railway 
Company. 

On  the  2nd  of  March,  an  affidavit  was  made  by  William  Digges 
La  Touche,  Esq.,  the  chairman  of  the  directors  of  the  Grand  Canal 
Company.  The  affidavit  denied  the  intention  of  the  Company  to 
make  any  lease  or  agreement  beyond  what  they  were  legally  em- 
powered to  make,  and  stated  that  their  instructions  to  their  Counsel 
were  to  prepare  a  lease,  or  deed  or  agreement,  in  strict  conformity 
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with  their  powers  under  the  Acts,  to  which  thej  were  determined 
faithfully  to  adhere.  That  the  agreement  was  intended  to  be 
merely  a  temporary  arrangement,  until  an  Act  of  Parliament  could 
be  obtained.  That  the  petitioner  Sir  Edward  M'Donnell  was 
chairman,  and  Mr.  Guinness  one  of  the  directors  of  the  Great 
Southern  and  Western  Railway  Company,  with  whom  there  had 
been  a  treaty  in  1852  for  the  purchase  of  the  Grand  Canal,  which 
bad  been  broken  off;  and  that  ttfe  object  of  the.  petitioners  was  to 
throw  such  obstacles  and  impediments  to  the  carrying  out  of  the 
arrangements  between  the  Grand  Canal  Company  and  the  Midland 
Great  Western  Railway  Company  as  might  induce  the  same  to  be 
broken  off,  in  order  that  the  negociation  with  the  Gr^t  Southern 
and  Western  Railway  Company  might  be  renewed,  and  the  Canal 
become,  at  their  own  estimation,  the  property  of  the  Great  Southern 
and  Western  Railway  Company ;  and  that  the  petitioners  became 
shareholders  of  the  Grand  Canal  Company,  on  the  31st  of  December 
1852,  when  they  were  both  aware  of  the  agreement  in  question ;  and 
that  the  amount  of  the  Canal  stock  which  they  held  did  not  qua- 
lify them  to  vote  at  a  meeting  of  the  proprietors  of  the  Grand^Caoal 
Company. 

An  affidavit  was  also  filed  on  the  2nd  of  March,  in  the  case  of 
McDonnell  v.  The  Midland  Great  Western  Railway  Compan^y 
which,  in  addition  to  the  matter  relied  on  in  the  other  case,  stated 
that  the  petitioners  had  each,  on  the  3rd  of  February,  purchased^  for 
a  nominal  consideration,  a  transfer  of  one  £50  share,  with  £47.  1(^ 
paid  up,  from  a  J^Ir.  Williams,  who  was  not  a  party  to  the  suit,  and 
that  they  had  no  other  shares. 

The  respondents  in  both  matters  appealed  froto  the  orders  pro- 
nounced by  the  Mastei"  of  the  Rolls. 


Argument.  The  Attorney- General,  Mr.  Martley,  Mr.  B.  C.  Lloyd,  Mr.  F, 

A.  Fitzgerald  and   Mr.  £f.  Barry,   for  the  petitioners  in   both 
matters. 

Serjeant  Christian^  Mr.  Hughes  and  Mr.  •/.  A,  tfhiUipSy  for  the 
Midland  Great  Western  Railway  Company. 
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Mr.  Hans  Hamilton  and  Mr.  Fitzgibbon,  for  the  Grand  Canal 
Company. 

The  points  relied  on  in  sapport  of  the  order  were,  that  the  lease 
was  not 'a  bona  fide  one,  nor  within  the  Canal  Carriers'  Act, 
which  was  passed  in  order  to  enable  Canal  Companies  to  carry 
on  the  traffic  continuously,  and  applied  only  to  cases  where  canals 
or  railways  communicate  with  each  other,  and  did  not  authorise 
the  absorption  of  one  Canal  Company  in  the  other*  That  the 
lease  was  a  colourable  proceeding,  and  a  contriyance  to  carry  out 
an  illegal  agreement,  and  to  apply  the  funds  of  the  Company  to 
a  purpose  which  the  Acts  did  not  authorise,  and  was  contrary 
to  public  policy,  as  tending  to  create  a  monopoly;  and  that  any 
party  who  had  an  interest  in  either  Company,  no  matter  how 
small,  might  come  forward  and  ask  for  the  interference  of  the 
Court:  Beman  v.  Ruffbrd(a)i  Colman  v.  The  Eastern  Coun- 
ties Railway  Company  (b) ;  Bagshawe  y.  The  Eastern  Union 
Railway  Company  (c) ;  Witich  y.  The  Birkenhead,  Lancashire 
and  Cheshire  Railway  Company  (d)i  Simpson  y.  Dennor{e)\ 
The  Great  Northern  Railway  Company  v.  The  Eastern  Coun- 
ties  Railway  Company  (f). 

In  suf^rt  of  the  appeal,  it  was  contended  that  the  injunction 
should  be  discharged,  on  account  of  the  character  of  the  petitioners, 
who  were  not  bona  fide  shareholders,  but  had  purchased  a  right 
of  suit,  the  indirect  purpose  and  object  of  the  suit,  and  their 
acquiescence  in  the  proceedings  ;  that  there  was  no  illegal  inten- 
tion on  the  part  of  either  Company,  their  object  being  to  apply 
for  an  Act  to  the  Legislature  to  sanction  the  proceeding.  They 
had  not  advanced  a  step  beyond  what  the  law  allowed.  There 
was  nothing  illegal  in  applying  the  funds  to  procure  an  Act  of 
Parliament :  Rundell  v.  Murray  (jg) ;  Saunders  y.  Smith  (h)  ; 
Williams  y.  Lord  Jersey  (i) ;  Ware  y.  Grand  Junction  Water- 
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works   Company  (a) ;    Graham    y.  Birkenhead^   Lancashire  and 
Cheshire  Railway   Company  (b) ;    The   Great    Western  Railway 


^  Company  v.  Rushout  (c) ;  Natusch  v.  Irving  (d) ;  Shrewsbury  and 

GRAND       Birmingham  Railway  Company  v.  7^  London  and  North  West^ 

CANAL 
COMPANY. 


ern 


Railway  Company  (e). 


The  Lord  Chancellor. 
Judgment.  There  are  two  orders  now  before  me,  both  tending  to  and  effect- 

ing tlie  same  object ;  but  the  cases  in  which  they  were  made  are 
differently  circumstanced,  and  require,  in  some  respects,  a  different 
consideration.  The  substantial  effect  of  both  orders  is,  to  prohibit 
the  Grand  Canal  Company  from  carrying  out  any  transfer  or  demi3e 
of  their  canal,  and  the  Midland  Railway  Company  from  taking  a 
transfer  of  that  property.  In  truth  it  is  a  matter  of  indifference  on 
which  of  the  orders  the  decision  of  the  Court  is  pronounced,  because 
either  order,  if  undisturbed,  accomplishes  the  proposed  object;  and, 
therefore,  although,  the  case  was  discussed  on  both  the  petitions  by 
Counsel  concerned  for  both  the  respective  parties,  there  is  in  fact 
but  one  consideration  for  the  Court,  of  a  substantial  character,  as 
regards  the  general  nature  of  the  proceeding;  and  that  is,  in  the 
first  place,  whether  the  purpose  designed  to  be  carried  out  by  these 
respective  Companies  is  one  which  they  can  legitimately  carry  out, 
without  the  intervention  of  a  statutory  power  enabling  them  so  to 
act? 

I  confess  I  was  struck  with  one  consideration  addressed  to  me,  as 
regards  the  question  of  public  policy  in  this  matter ;  I  mean  public 
policy  as  regards  the  general  benefit  of  the  country ;  because  I  do 
not  think  that  these'  cases,  or  any  cases,  can  or  ought  to  be  deter- 
mined by  a  general  ooosideration  of  that  kind.  I  am  not  prepared 
to  say  that  it  is  a  doctritie  of  this  Court  that  it  is  to  consider  the 
effect  of  any  particular  proceeding  in  creating  a  monopoly  in  favour 
of  any  party.  Considerations  of  that  kind  have  from  time  to  time 
prevailed  more  or  less  in  the  public  mind.  At  one  period  mono- 
polies have  been  favoured,  at  another  they  have  been  repressed 

(a)  2  Rum.  &  M.  70.  (6)  2  M*N.  &  Gord.  146. 

(c)  5  De  Gex  &  Sim.  290.  (<0  2  P.  Coop.  358. 

(0  2  M«N.  &  Gord.  354. 
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with  great  severity,  and  statutes  have  been  enacted  against  them. 
Public  opinion  has  fluctuated  with  regard  to  monopoly  and  pro- 
tection, and  it  is  a  subject  on  wliich  it  would  not  be  very  safe 
to  rest  the  decision  of  a  Court  of  Justice.  The  public  policy  on 
which  a  Court  is  to  act  should  be  clear  and  well  defined;  and 
on  this  question  I  may  adopt  the  language  of  Chief  Justice  Best, 
in  the  case  of  Richardson  v.  Mellish  (a)  ;  he  says : — **  We  have 
heard  much  of  this  being  in  contravention  of  public  policy,  and 
that  on  that  ground  the  action  cannot  be  supported.  I  am  not 
much  disposed  to  yield  to  arguments  of  public  policy.  I  think  the 
Courts  of  Westminster  Hall  (speaking  with  deference,  as  an  humble 
individual  like  myself  ought  to  speak,  of  the  judgments  of  those 
who  have  gone  before  me)  have  gone  much  further  than  they  were 
warranted  in  going  on  questions  of  policy;  they  have  taken  on 
themselves  sometimes  to  decide  doubtful  questions  of  policy ;  and 
they  are  always  in  danger  of  so  doing,  because  Courts  of  Law  look 
only  to  the  particular  case,  and  have  not  the  means  of  bringing 
before  them  all  the  considerations  which  ought  to  enter  into  the 
judgment  of  those  wh,o  decide  on  questions  of  policy.  I  therefore 
say,  it  is  not  a  doubtful  matter  of  policy  that  should  decide  this, 
or  that  should  prevent  the  party  from  recovering.  K  once  you 
bring  it  to  this,  the  plaintiff  is  entitled  to  recover;  and  let  this 
doubtful  question  of  policy  be  settled  by  that  high  tribunal,  viz., 
the  Legislature,  which  has  the  means  of  bringing  before  it  all  the 
considerations  that  bear  on  the  question,  and  can  settle  it  on  its 
true  and  broad  principle.  I  admit  that  if  it  be  clearly  put  upon 
the  contravention  of  public  policy,  the  plaintiff  cannot  succeed ;  but 
it  must  be  unquestionable — there  must  be  no  doubt.  Looking  to 
all  the  facts  of  this  case,  I  can  see  no  unquestioned  principle  of 
policy  that  stands  in  the  way  of  the  plaintiff  to  hinder  him  reco- 
vering in  this  action." 

In  Davis  v.  The  Baftk  of  England  (6),  the  same  learned  Judge 
says: — '^We  ought  not  to  trust  ourselves  with  so  dangerous  a 
power  as  that  of  acting  judicially  on  disputable  policy."  Now,  so 
far  from  having  any  clear  ground   of   public    policy   against   a 

(a)  2  Bisg.  242.  (6)  2  Bing.  410. 
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monopolj  in  the  present  case,  public  policy  would  appear  to  be 
the  other  way ;  for  the  first  Act  in  relation  to  this  particular 
Company  is  to  give  them  a  monopoly  in  relation  to  one  canal, 
at  all  events ;  and  we  have  not  only  the  opinion  of  the  Legislature 
that  this  was  not  a  violation  of  public  policy,  but  we  have  also 
the  decision  of  a  Court  of  Justice  to  the  same  effect  In  the  case 
of  The  Midland  Great  Western  Railway  Company  v.  Gordon  (a), 
*^  the  defendant  subscribed  to  an  undertaking  for  a  railway  from 
Dublin  to  MuUingar  and  Athlone,  with  a  branch  to  Longford, 
and  signed  the  subscribers'  agreement,  by  which  it  was  declared 
that  the  directors  should  have  power  to  complete  the  railway  and 
branch,  and  all  such  other  works  as  therein  mentioned;  and  for 
that  purpose  to  select  and  take  up,  and  from  time  to  time  to  alter 
and  vary  the  sites  or  spots  at  or  over  which  the  said  intended 
railway  or  branches  thereof  respectively  should  commence,  extend 
or  terminate,  and  also  the  intermediate  course  or  courses  thereof. 
That  the  directors  should  make  such  application  to  Parliament 
for  carrying  into  operation  all  or  any  of  the  purposes  aforesaid, 
or  any  portion  thereof,  as  the  directors  should  think  proper.  The 
directors  applied  to  Parliament,  and  obtained  an  Act  for  a  Railway 
from  Dublin  to  MuUingar  and  Longford,  which,  among  other 
things,  empowered  the  Company  to  purchase  a  canal,  and  bound 
them  to  maintain  it  for  the  purposes  of  navigation.  The  Court 
held  that  the  directors  were  authorised  in  applying  for  and  accept- 
ing such  an  Act." 

So  that  there  is,  in  the  case  of  this  very  Company,  the  decision 
of  the  Legislature  and  of  a  Court  of  Justice  that  there  is  nothing 
contrary  to  law  or  good  policy  in  obtaining  such  an  Act  of  Par- 
liament as  this. 

Again,  turning  to  the  Canal  Carriers'  Act,  I  find  enactments  in 
it  which  have  manifestly  the  effect  of  creating  or  establishing  mo- 
nopolies, not  only  by  the  junction  of  two  lines  into  one,  but  of  fifty 
lines  into  one.  Therefore  I  do  not  think  that  it  would  be  safe  for 
the  Court  to  act  on  any  consideration  of  public  policy  in  this  case ; 
the  bearing  of  the  facts  of  the  case  id  against  it.    But  there  is 

(a)  5  Bailw.  Cas.  76. 
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a  species  of  public  policy  which  controls  cases  like  this ;  and  it 
is  that  simple  policy  which  declares  that  no  body  of  directors  or 
proprietors  of  a  Company,  constituted  like  this,  shall  depart  from 
the  special  powers  given  by  the  Act  of  Parliament  constituting 
them,  or  divert  the  funds  fit>m  the  purposes  designed  by  it.  That 
is  a  clear  and  plain  description  of  public  policy,  and  many  cases 
have  been  decided  upon  it.  There  is  no  occasion  to  refer  to  more 
than  one  or  two  of  them.  They  are,  I  might  almost  say,  in  the 
same  language,  and  it  would  be  difficult  to  find  in  any  one  case 
stronger  language  than  in  another.  They  all  appear  to  me  to 
proceed  on  the  same  principle. 

In  Colman  v.  Eastern  Counties  Railway  Company  {a)y  Lord 
Langdale  says : — '*  I  am  clearly  of  opinion,  that  the  powers  which  are 
given  by  an  Act  of  Parliament  like  that  now  in  question  extend  no 
further  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  or  work  ^ 
which  the  Act  has  expressly  sanctioned."  Lord  Langdale  in  that 
case  granted  an  injunction  against  doing  an  act  which,  per  se^  was 
an  important  and  useful  act,  and  would  have  been  of  great  and 
paramount  advantage. 

In  Beman  v.  Rufford{b\  the  same  doctrine  is  laid  down  by  Lord 
Cranworth,  in  this  strong  language : — *'  I  am  clearly  of  opinion,  both 
on  principle  and  authority,  that  it  is  the  province  of  this  Court  to 
prevent  the  contract  from  being  carried  into  effect ;  because,  on  the 
principle  that  has  been  so  often  laid  down,  this  Court  will  not  tole- 
rate that  parties,  having  the  enormous  powers  which  railway  com- 
panies obtain,  should  apply  one  farthing  of  their  funds  in  a  way 
which  differs  in  the  slightest  degree  from  that  in  which  the  Legis- 
lature has  provided  that  they  should  be  applied."  Again,  he  says : — 
^*  The  bill,-  however,  is  filed  by  certain  shareholders  in  the  Oxford, 
Worcester  and  Wolverhampton  Railway  Company,  and  the  principle 
on  which  they  are  entitled  to  file  it  on  behalf  of  themselves  and  all 
the  other  shareholders  is,  that  this  Court  will  not  allow  one  of  them 
to  say  that  they  are  not  interested  in  preventing  the  law  of  their 
Company  from  being  violated.    It  will  not  allow  one  of  them  to  spe- 

(«)  Ubi  supra.  (6)  1  Sim.  N.  S.  566. 
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culate  as  to  whether  it  will  be  more  advantageoi^  to  do  something 
which  the  Act  of  Parliament  does  not  authorise  to  be  done ;  and 
therefore  it  is,  that  a  verj  small  number,  or  indeed  one,  of  the  share- 
holders, may  file  a  bill  on  behalf  of  the  whole  body,  although,  at  a 
meeting  of  the  Company,  a  large  majority  of  the  other  shareholders 
may  have  sanctioned  that  course  of  proceeding  which  the  bill  com- 
plains of.  The  shareholders  so  filing  this  bill  say,  that  their  Com- 
pany, together  with  the  directors  of  it,  have  entered  into  the  contract 
with  the  North  Western  and  Midland  Companies,  to  make  a  railwajr 
different  from  that  which  was  contemplated  by  the  Act  of  Parlia- 
ment, and  so  to  apply  the  funds,  which  the  plaintifis  say  are  their 
funds,  in  a  mode  in  which  they  were  never  authorised  to  be  ap{^ed ; 
and  therefore  the  plaintiffs  seek  to  restrain  them." 

The  other  cases  which  have  been  referred  to,  and  to  which  I  need 
not  more  particularly  allude,  in  9  Hare,  p.  306,  Munt  v.  The 
Shrewsbury  and  Chester  Railway  Co. (a),  Logan'y.  The  Earl  of 
Courtown{b\  all  proceed  on  the  same  princple,  which  is  a  plain 
principle  of  public  policy.  The  Court  will  therefor^,  no  doubt,  inter- 
fere in  a  fit  and  proper  case,  to  prevent  the  diversion  of  the  funds 
of  the  Company  from  the  purpose  for  which  it  was  constituted,  and 
to  prevent'  the  exercise  of  the  powers  of  the  Company  to  e#ect  an 
^  object  which  is  not  within  the  Act  of  Parliament  which  created 
them.  There  is  &  limit,  however,  and  but  one  limit  I  apprehend,  to 
that  interference  of  this  Court,  and  that  is,  that  it  will  not,  as  it  is 
now  settled  by  the  case  of  Heathcote  >.  North  Staffordshire  Rail- 
way Company  (c),  prevent  parties  from  making  an  application  to  Par- 
liament for  any  purpose  which  they  may  think  fit  out  of  their  Act 
of  Parliament,  if  it  be  a  legal  purpose.  That  is,  I  believe,  I  may 
say  the  only  limit  recognised  by  the  Court,  and  the  only  restriction 
placed  on  its  interference  to  prevent  a  deviation  by  the  Company 
from  the  line  of  railroad  or  canal  which  it  was  constituted  to  carry 
out.  It  will  prevent  the  application  of  the  funds  to  the  purpose  of 
soliciting  an  Act  of  Parliament,  though  it  will  not  restrain  the  par- 
ties from  applying  for  the  Act  of  Parliament. 

The  general  principles  applicable  to  a  case  like  this  are  therefore 


(a)  13  Beav.  1. 


(c)  2  M*N.  &  Qord.  100. 


(6)  13  Bear.  22. 
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well  understood ;  and  the  sole  question  is,  does  the  case  now  before 
the  Court  fall  within  those  principles  ? 

As  I  have  already  said,  I  have  two  cases  before  me.  In  the  one 
case,  certain  shareholders  in  the  Midland  Great  Western  Railway 
Company  file  a  petition  on  behalf  of  all  the  shareholders  in  the  Com- 
pany, as  well  as  themselves,  against  the  directors  of  the  Company, 
to  restrain  them  from  carrying  out  this  proposed  agreement.  In  the 
other  case,  certain  shareholders  of  the  Grand  Canal  Company  seek 
to  restrain  that  Company  from  carrying  out  the  same  agreement'^ 
and  no  doubt  'both  petitions,  based  on  the  authorities  which  I  have 
cited,  suppose  there  is  no  other  objection  to  them,  are  well  founded 
and  sustainable  in  law.  The  contract  is  one  which  cannot  be  carried 
out  without  the  sanction  of  the  Legislature,  either  by  one  Company 
or  the  other — I  mean  the  contract  for  the  transfer  of  the  canal-  to 
^the  Railway  Company.  That  may  be,  for  any  thing  I  know,  a 
desirable  and  proper  subject  for  the  consideration  of  the  Legislature ; 
and,  for  any  thing  I  know,  Parliament  may  accede  to  the  proposition. 
But  it  is  not  disputed,  and  indeed  the  agreement  on  the  face  of  it 
assumes  the  fact^  that  it  cannot  be  carried  out  except  by  the  inter; 
vention  of  the  Legislature ;  and  the  Court  is  not  called  on  to  interfere 
against  any  thing  done  in  pursuance  of  that  contract,  standing  by 
itself,  but  against  something  which  is  superadded  to  it,  and  which, 
it  is  contended  on  behalf  of  the  petitioners,  is  so  intimately  con- 
nected with  it,  as  to  be  inseparable  from  it ;  and  that  is  another 
contract  for  a  di£ferent  and  a  more  limited  object.  It  being  found 
that  the  general  transfer  could  not  be  carried  out  without  an  Act  of 
Parliament,  and  the  terms  of  the  agreement  plainly  show  that  it 
could  not — nothing  but  the  Legislature  could  sanction  it — it  was 
considered  important  by  the  parties  who  were  under  the  belief 
that  Parliament  would  accede  to  the  application,  which  could  not 
be  immediately  granted,  consistently  with  the  parliamentary  forms, 
thai  a  distinct  stipulation  should  be  entered  into  in  the  meantime, 
and  pending  the  negociation  for  an  Act  of  Parliament ;  the  substan- 
tial object  to  be  attained  by  that  stipulation  being,  the  immediate 
transfer  and  conveyance  of  the  traffic  of  the  cailal  to  the  Railway 
Company,  upon  terms  which  should  produce,  by  way  of  rent  to  the 
Canal  Company,  that  which  would  be  equivalent  to  the  dividends 
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of  the  purchase-money,  in  case  the  whole  arrangement  was  carried 
out.    The  terms  of  that  proposed  arrangement  have  been  veiy  much 
discussed  in  the  course  of  the  argument  of  this  case.     They  rest^ 
however,  on  very  few  documents,  and   appear  to  me  to  be  very 
free  from  doubt,  I  mean,  in  the  first  instance,  before  the  parties 
came  to  cast  about  to  see  what  it  was  that  by  kiw  they  were 
enabled  to  do.    I  have  no  doubt,  upon  the  original  minutes  of  the 
22nd  of  December  1852,   that  the  parties  intended  an  absolute 
demise  of  the  canal,  and  all  its  rights  and  properties,  the  stock, 
and  various  properties  of  that  sort,  the  rates  payable,  and  in  fact 
every  thing  which  the  Canal  Company  possessed,  to  the  Railway 
Company.     The  terms  of  the  instrument  can  scarcely  be  called 
ambiguous,  although  doubt  was  cast  on  them  in  the  course  of  the 
discussion.     The  first  proposal  is  in  these  terms : — "  The  chairman 
reported,  that  having  received  a  letter  from  the  Great  Southern  and 
Western  Railway  Company,  stating  that  they  were  not  warranted 
in  agreeing  to  the  proposal  referred  to,  several  of  the  directors  have 
considered  the  matter,  and  have  determined  that  the  Company  should 
become  purchasers  of  the  canal.    Accordingly,  an  interview  had 
been  sought  with  this  Company,  with  the  additional  understanding 
that  this  Company  was  to  bear  the  expense  of  the  Act  of  Parlia- 
ment.    Messrs.  Boyse  and  Perry  will  recommend  to  the  proprietors 
of  the  Company  the  proposal  to  accept  in  £50  shares,  or  two  £25 
shares,  equal  to  a  £50  share,  £47*  10s.  Od.  being  paid  up  thereon, 
stock  of  the  Midland  Great  Western  Railway  of  Ireland  Company ; 
the  Grand  Canal  Company  making  over  and  transferring  to  the  Rail- 
way Company  the  entire  of  the  property  of  all  descriptions,  including 
Government  stock  belonging  and  appertaining  to  the  Grand  Canal 
Company ;  such  transfer  to  take  e£fect  on  the  30th  of  June  next, 
under  the  authority  of  an  Act  of  Parliament  to  be  obtained  for 
that  purpose."     Thereupon  a  resolution  was  passed  at  the  meet- 
ing, in  these  terms  : — "  Resolved,  that  the  meeting  approve  of  the 
proposed  purchase,  by  a  transfer  to  this  Company  of  the  Grand 
Canal,  with  all  works,  lands  and  property  thereto  belonging;  and 
that  the  directors  of  this  Company  shall  be  and  are  hereby  author- 
ised to  take  all  such  steps  as  may  be  necessary  for  legally  and  effec- 
tually completing  such  purchase  or  transfer,  whether  by  procoring 
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an  Act  of  Parliament  conferring  powers  in  that  behalf,  or  hj  any 
other  legal  means,  and  that  the  said  directors  be  also,  and  they  are, 
hereby  authorised  to  take  the  proper  steps  for  the  adoption  by  this 
Company  of  all  the  powers  to  make  contracts,  and  to  make  and 
accept  leases  mentioned  in,  and  conferred  by,  an  Act  of  Parlia- 
ment, passed  in  the  8th  and  9th  years  of  the  reign  of  her  present 
Majesty  Queen  Victoria — an  Act  to  enable  Canal  Companies  to 
become  the  carriers  of  goods  upon  their  canals.^  Is  there  any 
doubt,  that  what  the  meeting  appears  to  adopt,  in  form,  £3  the  pro- 
position for  the  transfer  of  the  lands  and  all  the  property  of  the 
canal,  to  be  legalised  by  an  Act  of  Parliament?  Nothing  is  said 
distinctly  with  regard  to  the  lease ;  but  the  resolution  merely  goes 
to  the  determination  to  acquire  the  powers  to  be  conferred  by  Act 
of  Parliament,  manifestly  with  the  view  of  using  those  powers  for 
some  purpose  connected  with  this  arrangement. 

On  the  10th  of  February  1863,  a  notice  was  published  in  the 
Dublin  Gazette,  calling  an  extraordinary  meeting  of  the  Company, 
in  these  terms : — "  Midland  Great  Western  Railway  of  Ireland 
Company. — Notice  is  hereby  given  by  the  directors  to  the  share- 
holders of  this  Company,  that  an  extraordinary  general  meeting 
of  the  shareholders  will  be  held  on  Thursday  the  10th  of  February 
next,  at  the  hour  of  one  o'clock  in  the  afternoon,  at  the  Company's 
offices  at  the  Broadstone  Terminus  in  the  city  of  Dublin,  for  the 
purpose  of  determining  whether  or  not  the  Company  will  adopt 
the  powers  and  provisions  granted  by  the  Act  passed  in  a  session 
of  Parliament  held  in  the  8th  &  9th  years  of  the  reign  of  her 
present  Majesty,  entitled  *  An  Act  to  enable  Canal  Companies  to 
become  carriers  of  goods  upon  their  canals,'  in  respect  of  the  powers 
of  making  contracts  with  other  Companies,  as  specified  in  and 
conferred  by  the  7th  section  of  said  Act ;  and  also  in  respect  of 
the  powers  of  making  and  accepting  leases  of  tolls  and  duties 
specified  in  and  conferred  by  the  8th  section  of  said  Act,  and 
for  the  purpose  of  adopting  all  or  any  of  the  said  powers  in  respect 
of  the  Grand  Canal  and  the  appurtenances  belonging  thereto,  and 
accepting  a  lease  thereof  or  otherwise,  as  may  be  determined  by 
the  legal  and  proper  majority  of  votes  of  the  shareholders,  who 
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shall  be  in  aaid  meeting  assembled,  either  in  person  or  by  proxy ; 
and  the  business  of  said  meeting  shall  be  to  determine  on  the 
adoption  or  non-adoption  of  the  said  powers,  ot  such  of  them  as 
may  be  adopted  by  such  majority  of  votes  as  aforesaid. — Dated 
this  21st  day  of  January  1853. — ^By  order,  John  Ennis,  Chairman. 
H.  Beausire,  Secretary — Broadstone  Terminus." 

In  the  same  month  of  February  1853,  another  advertisement 
was  published : — "Grand  Canal  Company.  Special  Extraordinary 
meeting  of  the  Company. — Notice  is  hereby  given  that  an  extra- 
ordinary meeting  of  the  proprietors  of  this  Company  will  be  held 
at  their  house,  No.  50  William-street  Dublin,  on  Saturday  the  19th 
day  of  February  instant,  at  twelve  o'clock  at  noon,  for  the  purpose 
of  determining  whether  or  not  this  Company  will  adopt  all  or  any 
and  which  of  the  powers  and  provisions  granted  by  the  Act  passed 
in  the  Session  of  Parliament  held  in  the  8  &  9  FtV.,  c.  42,  entitled 
*  An  Act  to  enable  Canal  Companies  to  become  carriers  of  goods 
upon  their  canals,'  in  addition  to  those  powers  already  adopted  by 
the  said  Company,  and  especially  the  powers  of  making  contracts 
and  agreements  with  other  Companies,  as  specified  in  and  conferred 
by  the  7th  section  of  the  said  Act ;  and  also  all  or  any  and  which  of 
the  other  powers  and  provisions  specified  in  and  conferred  by  the 
said  Act ;  and  in  particular,  whether  or  not,  in  order  to  carry  into 
effect  the  resolution  adopted  by  the  Company  at  their  extraordinary 
meeting  held  on  Saturday  the  8th  of  January  last,  for  the  transfer- 
ring of  the  Grand  Canal  and  of  all  property  held  by  the  Company 
in  connection  therewith  to  the  Midland  Great  Western  Railway 
of  Ireland  Company,  the  Grand  Canal  Company  will  at  such 
meeting  determine  to  make  and  execute,  under  the  seal  of  the 
Company,  and  in  conformity  with  the  provisions  of  the  said  Act^ 
a  contract  or  agreement  with  the  said  Midland  Great  Western 
Railway  of  Ireland  Company,  respecting  the  traffic  by  the  said 
Midland  Great  Western  Railway  of  Ireland  Company  on  the  said 
Grand  Canal,  and  the  passage  of  the  boats,  barges  and  other  vessels 
thereon,  and  such  other  matters  and  things  as  shall  be  then  adopted, 
pursuant  to  the  said  Act ;  and  also  to  make  and  execute  a  lease 
of  the  tolls  and  duties  of  the  said  Grand  Canal,  and  of  its  several 
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branches,  for  a  term  not  exceeding  three  years,  or  pending  the 
obtaining  an  Act  of  Parliament  for  legalising  the  said  transfer  of 
said  Canal,  at  a  rent  or  rents  conformable  to  the  terms  of  the 
resolution  passed  at  the  meeting  of  the  Company  so  held  on  the 
8th  day  of  January  last,  and  the  terms  and  conditions  to  be  then 
submitted  to  the  said  meeting ;  and  also  for  the  purpose  of  adopting 
such  other  of  the  powers  and  provisions  of  the  said  Act  as  have 
not  hitherto  been  adopted  by  the  said  Grand  Canal  Company,  and 
which  may  be  necessary  for  the  purposes  aforesaid,  or  any  of  them, 
or  may  tend  to  facilitate  the  carrying  the  same  into  effect. — Dated 
this  1st  day  of  February  1863. — Bj  order,  John  M^MuUen, 
SecreUry." 

Then  comes  the  meeting  of  the  10th  of  February  1863,  and 
the  19th  of  February  1863,  the  latter  of  which  is  that  particularly 
mentioned  in  the  injunction,  and  particularly  brought  under  the 
notice  of  the  Court.  The  resolution  passed  at  the  meeting  of  the 
10th  of  February  was  this : — "  Resolved  that  this  Company  do  adopt 
all  the  powers  of  making  and  entering  Into  contracts  and  agreements 
with  other  Canal  and  Navigation  Companies,  or  the  Commissioners 
or  undertakers  thereof,  respectively  conferred  by  an  Act  of  Parlia- 
ment, held  in  the  8th  and  9th  years  of  the  reign  of  her  Majesty, 
entitled  '  An  Act  to  enable  Canal  Companies  to  become  carriers  of 
goods  upon  their  canals ; '  and  also  do  adopt  the  powers  granted  and 
conferred  by  the  said  Act,  of  granting  and  accepting  leases  of  the 
tolls  and  duties  or  any  part  thereof,  upon  the  whole  or  any  part 
of  any  canal  or  navigation,  for  any  period  not  exceeding  twenty- 
one  years." 

On  the  19th  of  February  1863,  a  meeting  of  the  proprietors  of 
the  Grand  Canal  Company  was  held,  at  which  the  following  reso- 
lution was  passed : — *'  Resolved,  that  this  Company  have  determined 
to  adopt,  and  accordingly  do  hereby  adopt,  all  and  every  the  powers 
and  provisions  granted  by  the  Act  of  Parliament,  entitled  '  An  Act 
to  enable  Canal  Companies  to  become  carriers  of  goods  upon  their 
canals,'  passed  in  the  8th  and  9th  years  of  the  reign  of  Queen 
Vtetaria^  c.  42;  and  especially  the  power  to  make  contracts  and 
agreements  to  make  and  execute  leases  as  thereby  authorised ;  and 
that  the  proposal  for  a  contract,  agreement  and  lease,  made  by  the 
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Midland  Great  Western  Railway  Company  of  Ireland  to  the  said 
Grand  Canal  Company  for  a  term  of  three  years  only  (subject  to 
be  sooner  determined  in  case  an  Act  of  Parliament  shall  so  provide), 
be  and  is  hereby  accordingly  accepted  by  said  Grand  Canal  Com- 
pany, upon  the  terms,  as  to  rents,  covenants,  conditions,  provisoes 
and  reservations,,  set  forth  and  specified  in  a  certain  draft  of  a  deed 
now  submitted  to  the  meeting  of  the  directors  of  the  Grand  Canal 
Company,  with  full  power  and  authority  to  the  said  directors  to 
arrange,  vary,  modify  and  settle  the  terms  and  form  of  the  said 
draf^  as  they  may  judge  most  expedient  and  beneficial  to  the  said 
Grand  Canal  Company ;  and  with  full  power  and  authority  to  the 
said  directors  to  execute  any  deed  carrying  such  contract,  agree- 
ment and  lease  into  effect,  when  finally  settled  and  arranged  by 
them;  and  that  the  meeting  adopts  all  the  powers  and  provisions 
of  the  said  Act,  required  for  the  purposes  aforesaid,  or  any  of  them, 
and  hereby  authorises  the  said  Board  of  Directors  to  exercise  the 
same  as  they  may  think  fit." 

Now  the  last  resolution  which  I  have  read  is  that  against  which 
I  may  say  this  petition  is  directed.  That  resolution  accepts  the 
proposal  for  a  contract,  agreement  and  lease^  made  by  the  Midland 
Great  Western  Railway  Company,  and  it  deputes  and  authorises  the 
directors  to  carry  the  same  into  effect,  upon  the  terms,  as  to  rent, 
covenants,  &c.,  set  forth  and  specified  in  a  certain  draft  deed.  When 
the  case  was  before  the  Master  of  the  Rolls,  it  appears  thai  the 
identity  of  the  draft  produced  was  not  accurately  ascertained,  with 
this  exception,  that  a  draft  was  handed  in  by  the  Counsel  for  the 
Midland  Great  Western  Railway  Company,  was  read  to  the  Court, 
and  was  ^considered  by  the  Court  to  have  been  the  draft  submitted 
at  that  meeting.  That  draft  I  have  also  before  me,  and  it  certainly 
does  amount  to  a  complete  demise  of  every  thing  belonging  to  the 
Canal  Company,  in  the  largest  terms;  and,  no  doubt,  supposing 
it  to  have  been  legal,  that  would  have  been  the  lease  which,  I 
apprehend.  Counsel  would  have  drawn  under  the  agreement,  if  it 
had  been  sent  to  him.  The  document  shows  the  intention  of  the 
Railway  Company  in  the  matter,  and  that  they  considered  they 
were  to  get  for  the  rent  all  that  the  lease  purports  to  give  them. 
That  does  not  appear  to  be  very  much  displaced  by  what  appears 
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in  evidence  now.  It  appears  that  the  draft  was  not  prepared 
by  the  Canal  Company  by  their  Counsel,  under  their  instructions, 
but  was  prepared  on  behalf  of  the  Railway  Company.  Their  draft 
is  ilow  produced;  and  although  it  is  not  in  such  extensive  terms, 
it  undoubtedly  does  give  to  the  Railway  Company  almost  every 
thing  in  the  possession  of  the  Canal.  The  language  of  it  is  most 
comprehensive,  and  is  by  no  means  confined  to  a  lease  of  the  tolls 
and  duties  in  the  simple  language  of  the  Act  of  Parliament.  It 
comprises  all  the  lands  belonging  to  the  Canal — all  the  rents  of 
those  lands — all  the  moveable  property  of  the  Canal  Company,  and 
transfers  to  the  Railway  Company  almost  every  thing,  except  the 
debentures,  which  are  not  given. 

Now,  that  being  the  case,  and  the  state  of  the  proceedings  in 
point  of  fact  between  these  Companies,  what  is  the  Court  to  under- 
stand from  these  resolutions  ?  Is  it  that  the  agreem^nt  was  simply 
and  solely  for  a  demise  of  the  tolls  under  the  Act  of  Parliament  ? 
It  is  perfectly  plain  that  the  Railway  Company,  at  aU  events,  did 
not  think  that  they  were  dealing  for  that ;  they  sought  a  great 
deal  more.  Whether  the  Canal  Coippany  would  ultimately  have 
acceded  to  the  agreement  as  construed  by  the  Railway  Company, 
I  cannot  telL  But  the  question  the  Court  has  to  deal  with  is, 
not  what  ultimately  would  have  beeq  done  if  the  parties  were 
well  advised  and  acting  legally,  but  what,  to  all  appearance  and 
apprehension,  the  shareholders  were  about  to  do  by  these  instru- 
ments which  they  were  about  to  execute  ?  And,  unquestionably, 
to  all  appearance  and  apprehension  there  is  ample  ground  for 
presuming  that  the  Company  were  about  to  give  some1;hing  much 
larger  than  a  simple  demise  of  the  tolls  and  duties  under  the 
provisions  of  the  Act  of  Parliament.  They  were  manifestly  dealing 
with  the  Railway  Company  for  a  demise  of  all  their  property,  with 
the  single  exception  of  the  deben.tures.  It  is  said  that  no  agreement 
has  been  finally  come  to;  perhaps  not.  .But  the  question  is,  what 
would  be  the  agreement,  but  for  the  intervention  of  the  Court? 
Parties  who  are  engaged  in  an  illegal  transaction,  and  to  all 
appearance  about  to  complete  it,  are  not  to  escape  by  saying  that 
they  would  not  ultimately  have  done  it — that  they  were  determined 
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> . — ^     to  do  that  which  they  were  purporting  to  do,  and  what  they  were 

^^  actually  engaged  in  doing.   The  question  is,  what  was  the  Company, 

OR  AND      apparently,  and  to  the  apprehension  of  bona  fide  shareholders,  about 

coBfPANT.    *^  ^^  ^'^  *^^*  occasion  ?     If  they  were  about  to  do  that  which  the 

-:: —        law  prohibits,  these  shareholders  have  a  right  to  come  to  the  Court 

and  ask  for  an  injunction  to  prevent  them  from  carrying  that 

purpose  into  effect. 

I  have  read  the  Canal  Carriers'  Act,  and  considering  the  localities 
of  the  canal  and  of  the  railroad,  I  concur  in  opinion  with  the  re- 
spondents that  the  Act  applies  to  both  Companies.   The  Railroad 
Company  became  a  Canal  Company,  not  in  name  only  but  in  busi- 
ness. They  ar§  railroad  carriers  and  canal  carriers,  and  are  in- 
corporated for  the  latter  purpose ;  and  though  they  became  a  Canal 
Company  subsequently  to  the  Act,  still  the  former  Company  were 
in  activity  at  the  time,  under  their  Act  of  Parliament,  and  the  last 
Canal  Act  saves  to  them  all  the  powers  which  that  Company  had ; 
and  although    there  might  be   a   question    whether  a   Company 
established  after  the  8  &  9  Vic,  would  be  within  it,  yet  I  apprehend 
that  on  a  sound  construction  of  these  Acts,  if  the  Canal  Company 
are  carriers^  they  must  be  considered  as  having  the  powers  which 
the  Act  conferred.     I  think,  therefore,  that  this  Canal  Company 
and  the  Railway  Company  are  within  the  8  &  9  Vic,^  c.  42,  and 
that,  as  regards  the  respective  local  situations  of  the*  Canals,  they 
are  within  the  terms  of  the  Act,  perhaps  within  the  spirit  also ; 
they  do  communicate  by  water,  and  so  far  they  are  within  the 
literal  terms  of  the  Act. 

But  the  question  which  I  have  to  consider  is  not  the  case  of 
a  simple  demise,  apart  from  any  other  arrangementr-a  regular 
demise  of  the  tolls  for  a  pecuniary  rent,  made  according  to  the 
express  terms  of  the  Act  of  Parliament.  It  is  impossible  not 
to  regard  this  transaction  as  one  entire  arrangement.  Though 
the  lease  may  in  terms  be  within  the  Act  of  Parliament,  I  must 
look  at  the  spirit  of  the  transaction,  and  see  whether  it  was  de- 
signed as  an  evasion  of  the  law — a  mere  colourable  pretext,  for 
the  purpose  of  effecting  that  which  by  law  cannot  be  effected. 
Looking  at  the  lease  as  part  of  a  whole  arrangement^  I  cannot 
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separate  it  fix>m  the  rest;  and  as  at  present  advised,  subject  to 
what  may  b^  proved  in  this  petition  matter,  I  must  consider 
that  this  arrangement,  being  an  entire  arrangement  for  completing 
this  transfer,  and  it*  being  avowed  and  admitted  that  it  is  merely  a 
temporary  and  provisional  arrangement,  designed  for  the  purpose 
of  facilitating  the  parties  in  obtaining  an  Act  of  Parliament  for 
the  purpose  of  transferring  the  canal  to  the  Railway  Company, 
and  to  expire  when  the  Act  was  obtained,  was  not  intended  to 
to  be  a  bona  fide  exercise  of  the  powers  conferred  by  the  Canal 
Carriers'  Act.  It  appears  to  me  that  if  either  Company  were  to 
file  a  bill  for  the  purpose  of  enforcing  this  part  of  the  agreement, 
they  would  be  met  by  the  allegation  that  it  was  part  of  an  entire 
agreement,  and  that  the  general  purpose  was  an  illegal  one,  viz., 
to  transfer  the  entire  property  of  the  Canal  until  an  Act  of  Par- 
liament was  obtained — ^that  the  lease  was  merely  ancillary  to  that 
purpose,  and  was  to  enable  the  Companies  to  deal  to  all  intents 
and  purposes  as  if  they  had  an  Act  of  Parliament  For  these 
reasons,  I  cannot  disturb  the  injunction  which  has  been  granted, 
at  the  application  of  the  shareholders  in  the  Grand  Canal  Company. 
Imputations  have  been  cast  on  the  petitioners  in  that  petition. 
It  has  been  said  that  they  have  in  truth  no  interest  in  the  subject- 
matter  of  the  suit ;  that  though  they  show  a  modicum  of  interest, 
it  is  not  worthy  of  attention,  because  it  does  not  entitle  them  to 
vote  at  a  meeting  of  the  shareholders  of  the  Company.  I  do  not 
think  there  is  any  weight  in  that  argument.  Their  money,  what- 
ever may  be  the  amount  of  it,  is  embarked  in  the  concern.  The 
very  circumstance  of  their  not  being  able  to  vote  may  be  a  reason 
why  the  Court  should  take  more  care  of  them  than  it  would  if  they 
were  competent  to  vote.  However,  it  has  been  said  that  they  took 
their  shares^  after  notice  of  this  arrangement,  and  that  they  were 
bound  by  it.  With  regard  to  Mr.  Guinness,  he  is  confessedly  a 
holder  of  shares  for  many  years.  He  was  a  director  of  the  Great 
Southern  and  Western  Railway  Company,  and  conversant  of  the 
negociations  of  that  Company  for  the  purpose  of  getting  a  transfer 
of  the  canal;  but  he  does  not  appear  to  have  been  individually 
a  party  to  that  negociation.  Further  than  that,  it  does  not  appear 
that  a  lease  of  this  kind  was  then  contemplated.      That  was  a 
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negociation  for  a  purchase  to  be  carried  out  by  an  Act  of  Par- 
liament. There  is  nothing  therefore  that  should  induce  the  Court 
to  say  that  Mr.  Guinness  is  not  entitled  to  sustain  this  petition. 

The  other  petitioner  purchased  a  certain  equity,  for  which  he 
paid  his  money  ;  he  is  a  shareholder,  and  therefore  fills  the  position 
of  a  person  having  a  pecuniary  interest  in  the  concern ;  and  what- 
ever indirect  motive  he  may  have  had  in  purchasing  the  shares, 
and  it  is  impossible  not  to  see  that  such  a  motive  did  exist,  the 
authorities  warrant  me  in  saying  that  being  a  holder  of  canal 
stock,  and  thus  having  money  in  the  transaction,  he  is  entitled 
to  maintain  his  position  in  this  Court. 

In  Bagshawe  y.  The  Eastern  Union  Railway  Company  (a\  the 
Lord  Chancellor  said  :-^^'  Now,  it  is  in  vain  to  speculate  on  what 
motives  the  parties  may  have  had  in  advancing  their  money.  It 
may  be  that  the  plaintiff  here  had  an  independent  private  reasoh 
for  promoting  a  railway  to  Harwich.  It  may'  be  that  they  who 
subscribed  the  £100,000  may  have  had  some  reasofi  for  promoting* 
the  purchase  of  the  railway  to  Hadleigh  by  the  Eastern  Counties 
Railway  Company.  It  is  impossible  to  speculate  on  that;  every 
iQan  acts,  of  course,  according  to  his  own  view  of  his  own  interest 
and  wishes ;  and  the  question  is,  whether  the  law  will  ^rmit  money 
advanced  for  one  purpose  to  be  applied,  contrary  to  tbe  wish  of 
the  owners  of  that  money,  to  another,  and  where  the  bill  states 
such  a  case  as  brings  it  within  that  principle." 

The  case,  however,  most  in  point  is  that  of  Caiman  v.  Eastern 
Counties  Railway  Company  {b\  in  which  the  plaintiff  had  but  one 
share,  and  was  in  the  employment  of  the  Company ;  and  it  was  held 
that  it  was  not  an  objection  to  his  sustaining  the  suit,  that  he  was 
in  the  service  of  the  Company,  there  being  no  charge  that  he  was 
not  suing  in  his  own  behalf. 

With  regard  to  the  argument  that  there  has  been  acquiescence  in 
this  case,  I  do  not  think  much  can  be  made  of  that.  I  do  not  think 
that  that  is  any  ground  of  objection  against  the  right  to  maintain 
the  suit  in  the  case  of  the  Oanal  Company ;  and,  as  I  have  already 
said,  considering  this  attempt  to  make  use  of  the  powers  conferred 

(a)  Uhitupra,  {b)  Uhimpra, 
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by  the  Canal  Carriers'  Act,  to  be  merely  a  contrivance  to  carry  out 
the  design  of  the  parties,  by  taking  a  lease  of  the  entire  of  the  pro- 
perty of  the  Canal  Company,  and  all  its  concerns,  according  to  tbe 
agreement,  there  is  sufficient  to  warrant  the  Court  in  maintaining 
this  injunction,  which  I  look  on  as  an  injunction,  not  against  a  sim- 
ple, plain  and  bona  fide  dealing  between  these  Companies,  for  the 
letting  of  the  tolls.  I  have  read  over  the  order  for  the  injunction 
carefully,  and  I  do  not  think  it  will  prevent  any  thing  but  acting  on 
the  agreement  already  made,  treating  it  as  an  agreement  for  the 
transfer  of  the  entire  canal.  The  words  are,  "  to  restrain  the  Grand 
Canal  Company  and  their  directors,  officers  and  agents,  from  put- 
ting the  seal  of  the  said  Company  to,  or  otherwise  executing  or 
causing  or  permitting  the  execution  of  the  engrossment  of  the  draft 
deed  or  lease,  of  the  Grand  Canal,  or  of  the  tolls,  rates  or  duties 
thereof,  by  the  said  Grand  Canal  Company,  to  the  Midland  Great 
Western  Railway  of  Ireland  Company,  read  or  referred  to  at  the 
meeting  of  the  said  Canal  Company,  in  the  petition  tnentioned,  held 
on  the  19th  day  of  February  1858;  or  of  any  other  deed  to  be  set- 
tled pursuant  to  the  resolution  passed  at  the  said  meeting,  or  any 
deed,  lease,  or  contract  for  a  lease,  comprising  the  terms  contained 
in  the  report  of  the  directors  of  the  said  Grand  Canal  Company,  in 
the  petition  mentioned,  or  to  the  like  effect " — that  is  an  agreement 
for  the  transfer  of  the  Canal  concerns  to  the  Railway  Company; 
''and  also  to  restrain  the  said  Grand  Canal  Company  and  their 
directors,  officers,  agents  and  servants,  from  delivering  possession 
of  the  said  Grand  Canal,  or  the  steam  tug-boats,  barges,  vessels, 
horses,  waggons,  carts,  warehouses,  stores  and  other  the  property 
of  the  said  Grand  Canal  .Company,  or  any  part  thereof  respectively, 
to  the  said  Railway  Company ;  or  from  giving  to  or  permitting  the 
said  Railway  Company  to  receive  or  take  the  rents  and  profits  of  the 
lands,  tenements  and  hereditaments  of  the  said  Grand  Canal  Com- 
pany, or  the  water-rents  or  rates  payable  to  the  said  Grand  Canal 
Company  by  the  inhabitants  (^  the  city  of  Dublin  and  its  neighbour- 
hood, or  any  part  thereof  respectively,  as  therein  mentioned,  or  in 
any  manner  from  acting  upon  the  agreement  for  a  lease,  in  the  peti- 
tion mentioned  " — still,  confining  the  injunction  to  carrying  out  the 
VOL.  3.  76 
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1853.        particular  agreement  for  a  lease,  "and  also  to  restrain  the  said 
^ — ^a^^^^l^     Railway  Company,  their  directors,  &c.,  from  taking  possession  of  the 
M  DONNELL  ^^  Q,j>^^  Qanal,  &c^  or  any  part  thereof;  and  from  receiving  or 
GRAND       taking  the  said  rents,  and  water-rents  or  rates,  or  any  part  thereof." 
coBiFANY     ^  apprehend  that  that  still  refers  to  the  agreement,  and  solely  to  the 
agreement  between  the  Companies,  because  it  must  be  taken  seeun- 
dum  subfectam  materiem.     Perhaps  it  would  have  been  more  accu- 
rate to  have  added  to  that  latter  part  of  the  order  the  words, 
^<  pursuant  to  the  said  agreement,"  for  that  was  the  object  of  the 
injunction,  and  I  think  it  might  be  amended  in  that  respect.    If 
the  parties  enter  into  a  definite,  plain  and  bona  fide  agreement  for  a 
demise  of  the  tolls,  and  it  can  lawfully  be  done  under  the  8  &  9  Ftc, 
c.  42,  there  is  nothing  in  the  injunction  order  to  prevent  their  doing 
that — I  say  nothing  on  that  subject     I  think  the  words,  "  pursuant 
to  the  said  agreement,"  should  be  .added  at  the  end  of  the  injxmction, 
so  as  to  confine  it  to  the  particular  agreeml3nt>  which  is  an  "agree- 
ment for  the  transfer  of  the  entire  canal. 

With  regard  to  the  other  case,  having  confirmed  the  order  for  an 
ii\iunction  against  the  Grand  Canal  Company,  it  is  of  litde  conse- 
quence what  becomes  of  it.  At  the  same  time,  I  am  bound  to  make 
an  order  in  that  case  also ;  and  if  the  circumstances  of  it  were  similar 
to  the  case  of  the  Grand  Canal  Company,  I  eiiould  be  warranted  in 
making  a  similar  order :  but  there  is  a  considerable  difference  in  the 
circumstances  of  the  two  cases«  In  the  case  of  the  lijUdland  Great 
Western  Railway  Company,  I  have  not  before  the  Court  any  share- 
holder who  was  a  shareholder  before  the  transactions  complained  of 
took  place.  But  the  difference  does  not  stop  there,  for  I  have  not 
before  me  any  one  who  can  be  regarded  as  a  bona  fide  shareholder* 
The  petitioners,  with  full  knowledge  of  the  transaction,  for  the  pur- 
pose of  intervening  in  a  concern  in  which  they  had  no  property, 
and  preventing  this  transaction,  got  transferred  to  them  shares  for  a 
nominal  consideration,  for  the  purpose  of  filing  this  petition,  just 
when  the  transaction  was  about  to  be  completed.  This  Court  is 
not  to-be  made  the  instrument  of  such  a  proceeding.  I  have  read, 
with  some  pain,  the  statements  put  forward  by  these  gentiemen 
in  the  petition.     No  one,  on  reading  those  statements,  would  doubt 
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that  these  gentlemen  had  a  pecuniary  interest  in  the  Company,  and 
that  their  property  was  endangered  by  these  prooeedings,  and  that 
they  intended  to  oppose  the  bill  in  Parliament  on  that  account 
It  turns  out  that  these  gentlemen  have  got  shares,  for  a  nominal 
consideration  of  five  shillings,  and  the  real  owner  of  the  shares, 
Mr.  Williams,  does  not  come  forward  at  all  to  present  a  petition. 
I  do  not  know  what  secret  contract  there  may  be  for  handing  back 
these  shares  to  the  persons  from  whom  they  were  procured }  and  it 
is  a  strong  thing  to  say  that  the  Court  is,  at  the  instance  of  parties 
who  have  no  pecuniary  interest,  to  intervene  to  stop  proceedings 
which,  for  aught  I  know,  may  be  beneficial  to  all  the  parties  con- 
cerned. In  every  injunction  case,  the  Court  must  look  to  the 
conduct  of  the  parties.  In  Williams  v.  Lord  Jersey  (a),  the  plaintiff 
was  held  not  to  be  entitled  to  the  interposition  of  the  Court  on  that 
ground ;  and  in  Graham  v.  The  Birhenhead  Railway  Company  (b), 
Jjot&  Cottenham  discharged  an  injunction,  on  the  ground  that  the 
parties  had  lain  by  and  had  allowed  the  works  to  proceed,  and  the 
expense  to  be  incurred.  Lord  Cottenham  says  in  that  case ; — "  The 
question  is,  whether  they  who  are  now  complaining  and  suing  in 
respect  of  their  interest  in  the  money  which  they  have  paid,  have, 
by  the  course  of  conduct  which  they  have  pursued,  precluded 
themselves  from  coming  to  a  Court  of  Equity  to  keep  the  parties 
strictly  to  that  which  was  originally  their  right  under  the  Acts. 
Such  matters  must  be  in  the  discretion  of  the  Court ;  and,  in 
the  exercise  of  that  discretion,  I  cannot  say  that  it  is  at  all  question- 
able by  which  decision  the  interest  of  the  parties  will  be  best 
consulted.  As  the  matter  stands,  my  opinion  certainly  is,  that 
the  interest  of  the  parties  would  be  best  consulted  if  I  were  not 
to  interfere  by  way  of  injunction.  But,  assuming  that  the  parties 
knew,  as  they  must  have  known,  what  the  course  of  proceeding  was, 
I  consider  that  they  have  precluded  themselves  from  coming  to  a 
Court  of  Equity  to  ask  for  the  exercise  of  its  extraordinary  juris- 
diction, by  the  course  which  they  have  pursued  in  not  coming 
earlier." 

The  facts  of  that  case  were  not  the  same  as  this ;  but  the  prin- 

(a)  Ubi  supra,  (b)  2  Hall  &  Tw.  456. 
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ciple  is  the  same,  that  these  injunction  orders  are  to  a  certain 
extent  in  the  discretion  of  the  Court ;  and  I  confess  I  think  it  a 
wholesome  exercise  of  discretion  to  saj  to  parties  who  have  pur- 
chased for  five  shillings  a  right  of  suit,  that  they  shall  not  have  the 
assistance  of  the  Court  to  carry  out  their  object. 

On  these  grounds,  therefore,  if  this  were  the  only  petition  before 
the  Court,  there  would  be  no  difficulty  in  the  case.  Whatever  public 
policy' may  be  involved  on  one  side,  I  am  quite  sure  that  on  the 
other  side  public  policy  requires  that  the  Courf;  should  not  allow 
itself  to  be  put  into  action  by  parties  who  have  got  shares  transferred 
to  them  for  a  nominal  price,  simply  for  the  purpose  of  giving  them 
a  right  to  come  to  this  Court  For  the  sake  of  public  policy  and 
example,  I  am  bound  to  reverse  the  order  of  the  Master  of  the 
Rolls.  As  I  confirm  the  order  in  the  case  of  the  Grand  .Canal 
Company,  that  reversal  vnll  have  little  effect;  but  I  am  bound 
to  discourage  a  proceeding  of  this  sort. 


Jufy  9,11. 
Dec.  23. 

A  mania^ 
celebrated  in 
England,  be- 
tween a  native 
and  domiciled 
Scotchman 
and  an  Irish- 
woman, may 
bedissolyedbj 
a  decree  for  a 
diToroe  pro- 
nonnoed  bj 
the  Conrt  of 
Session  in 
Scotland. 


MAGHEE  V.  MCALLISTER. 

The  petition  in  this  matter  was  filed  under  the  Court  of  Chancery 
(L^land)  Regulation  Act  1850,  for  the  partition  of  certain  freehold 
property  in  the  county  and  city  of  Dublin,  the  estate  of  G.  F. 
Winstanley.  The  petitioners  Mary  Andrews  Maghee  and  Eleanor 
Margaret  Wallis  and  the  respondent  Mary  Adelaide  Brabazon, 
otherwise  McAllister,  otherwise  Weiss,  otherwise  Lyon,  were  co- 
heiresses of  G.  F.  Winstanley.  Mary  Adelaide  Brabazon  had  been 
twice  married,  first  to  Charles  Somerville  McAllister,  from  whom 
she  was  divorced  by  the  decree  of  a  Scotch  Court  in  1846,  and 
secondly  to  W.  W.  Weiss.  Both  husbands  were  alive,  and  each 
claimed  her  share  of  the  property  of  G.  F.  Winstanley,  in  his 
marital  right,  and  both  were  made  respondents.    The  petition  was 
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heard  on  the  9th  of  Julj  1851,  when  a  decree,  was  pronounced,         1853. 

/.      .         .             ,       ,--                   .        ,             ,                     ,      ,          ,                   Chancery, 
referring  it  to  the  Master  to  inquire  and  report  whether  the  re-     v v ' 

Bf  AOH£E 

spondents  Charles  S.  McAllister  and  William  Willoaghbj  Weiss,  ^ 

or  either  of  them,  have  or  hath  any  and  what  estate  or  interest  M'ALUSTEit 
in  one-third  of  said  freehold  and  personal  estate  and  property  Judgment. 
therein  declared  to  belong  to  the  respondent  Mary  Anne  Brabazon 
McAllister,  otherwise  Weiss,  subject  to  such  rights,  if  any,  as 
aforesaid,  and  when  and  how  acquired.  The  Master's  finding  was 
grounded  on  a  consent  of  all  parties,  bearing  date  the  1st  of  July 
1853,  and  was  as  follows: — 

"I  find  that  the  said  Charles  Somerville  McAllister  is  the* eldest 
son  of  Charles  S.  McAllister,  Esquire,  and  Mrs.  McAllister  his 
wife,  of  Kennox  in  Ayrshire,  in  that  part  of  the  United  Kingdom 
called  Scotland,  and  was  bom  of  Scotch  parents,  and  that  the  said 
C.  S.  McAllister  left  Scotland  in  the  month  of  April  1824,  and 
resided  out  of  Scotland,  in  England,  and  abroad  until  the  month 
of  September  1827,  and  that  the  said  M.  A.  B.  McAllister,  other- 
wise Weiss,  otherwise  Lyon,  met  the  said  respondent  Charles  S. 
McAllister  for  the  first  time  in  France,  where  she  remained  for 
a  few  months  previous  to  her  marriage  with  the  said  respondent ; 
and  I  find  that  in  the  month  of  September  1827,  the  said  C.  S.  / 

McAllister  returned  to  Kennox  aforesaid,  and  remained  there  for 
three  months,  and  that  in  December  1827  he  went  to  London ;  and 
I  find  that  on  the  28th  of  January  1828,  a  marriage  was  duly  had 
and  solemnised  between  the  said  C.  S.  McAllister  and  the  said 
M.  A.  B,  McAllister,  otherwise  Weiss,  otherwise  Lyon,  in  London, 
a^d  that  after  the  said  marriage,  in  May  1828,  the  said  C.  S. 
McAllister,  with  the  said  Mary  Adelaide  Brabasson,  his  Ihen  wife, 
returned  to  Scotland  and  resided  there  until  November  1829 ;  and  I 
find  that  in  November  1829,  the  said  C.  S.  McAllister,  with  the  said 
M.  A.  Brabazon  his  wife,  left  Scotland  and  went  to  France,  where 
they  resided  until  the  year  1839,  when  they  returned  together  to 
England ;  and  I  find  that  immediately  upon  the  return  to  England  of 
the  said  C.  S.  McAllister  and  the  said  M.  A.  Brabazon  his  wife,  the 
said  M.  A.  Brabazon  separated  herself  from  the  said  C.  S.  McAllister, 
and  that  the  said  C.  S.  McAllister  thereupon  returned  to  Scotland, 
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1 853.        and  has  still  continued  to  reside  there ;  and  I  find  that  shortly  after* 
Chatuxty* 
V-— N. *     wards  the  said  C.  S.  McAllister  instituted  a  suit  for  a  divorce  from 

MAOHEE 

^^  his  said  wife,  in  the  Court  of  Session  in  Edinburgh  in  Scotland^ 

Bi^ALLiSTBR  for  dcscrtion  and  non-adherence;  and  that  thereupon  a  decree  of 
Statement,  divorce,  on  the  ground  of  desertion  and  non-adherence,  was,  in 
accordance  with  the  law  and  practice  of  Scotland,  pronounced  in 
due  form  in  the  said  suit  hj  the  said  Court,  between  the  said 
C.  S.  McAllister  and  the  said  M.  A.  B.  McAllister,  otherwise  Wdss, 
otherwise  Lyon ;  and  I  find  that  the  said  decree  bore  date  the 
27th  day  of  February  1846;  and  that  according  to  the  law  of 
Scotland,  as  administered  in  Scotland,  the  said  Court  of  Session 
was  authorised  to  make  and  pronounce  the  said  decree  in  Scotland, 
and  that  the  said  decree  is  still  in  full  force  and  effect. 

c'l  find  that  on  the  17th  day  of  October  1846,  a  ceremony  of 
marriage  was  performed  between  the  respondent  W.  W.  Weiss 
and  the  said  M.  A.  B.  McAllister,  otherwise  Weiss,  otherwise  Lyon, 
in  Edinburgh  in  Scotland  aforesaid,  in  conformity  with  the  form 
as  required  by  the  Established  Church  of  Scotland ;  and  I  find  that 
the  said  C.  A.  B.  McAllister,  by  virtue  of  the  aforesaid  marriage, 
is  absolutely  entitled  to  that  portion  of  the  one-third  of  the  said 
^  freehold  and  personal  estate  and  property,  in  your  Loixlship's  order 

declared  to  belong  to  the  respondent  M.  A.  B.  McAllister,  other- 
wise Weiss,  otherwise  Lyon,  which  consists  of  personal  estate,  upon 
his  reducing  the  same  into  possession  during  the  life  of  the  said  M. 
A.  B.  McAllister ;  and  that  the  said  Charles  S.  McAllister  is  enti- 
tled, during  the  joint  lives  of  himself  and  the  said  M.  A.  B.  M'Al 
lister,  &c.,  to  the  issues  and  profits  of  that  portion  of  the  said  ong- 
third  which  consists  of  freehold  estate." 

W.  W.  Weiss  excepted  to  the  report,  that  the  Master  should  have 
found  that  he  was  entitled  to  the  freehold  and  personal  property  to 
which  C.  S.  McAllister  had  been  reported  entitled;  and  the  cause 
now  came  on  to  be  heard  on  report,  exceptions  and  merits. 

Argument.  Mr.  F.  Fitzgerald  and  Mr.  James  Hamilton^   in  support  of 

the  exceptions,  contended  that  C.  S.  McAUister  being  a  domiciled 
Scotchman,  his  marriage,  though  celebrated  in  England,  was  a 
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Scotch  marriage,  and  was  dissolTcd  by  the  decree  for  a  divorce  by        1853- 

Chancery. 
the  Scotch  Court;  and  that  having  soaght  for  and  obtained  that     v— v~-' 

MAOHES 

divorce,  he  was  estopped  from  denying  its  effect  and  claiming  the  ^^ 

property  of  his  former  wife.    They  cited  Birtwistle  v.  Vardill  (a) ;  m'allistee. 
Warrender  v.  Warrender  (b) ;  Conway  v.  Beasly  (e)  ;  CoUingtorCs     Argument, 
ease  (d)  ;  Ross  v.  Rose  (e)  ;  Munro  v.  Munro  (/) ;  Somerville  v. 
Somervilie  (£f)  i  Geils  v.  Geils(k);  Robinson  v.  Bland  (i). 

Mr.  Andrews,  Mr.  Miller  and  Mr.  Johns,  contra.,  contended 
that  the  marriage  was  to  be  determined  by  the  law  of  the  place 
where  it  was  celebrated,  and  was  consequently  an  English  marriage, 
still  subsisting,  and  unaffected  by  the  decree  of  the  Scotch  Court : 
LoUf/^s  case  {k)  I  McCarthy  v.  De  Caix(l);  Connelly  v.  Con- 
nelly (m) ;  Storj^s  Conflict  of  Laws,  pp.  54,  91,  99,  100,  109,  282, 
613. 

Mr.  Robert  R,  Warren,  for  the  plaintiff! 


The  LoED  Charcbllob. 

This  case  is  one  of  great  importance ;  and  although  I  think  there     Judgment, 
is  much  difficulty  in  the  question  which  I  have  to  decide,  if  the  case 
is  to  go  to  the  House  of  Lords,  there  would  not  be  much  use  in 
incurrifig  the  expense  of  sending  the  case  for  the  opinion  of  a  Court 
of  Law. 

My  present  impression  is,  that  the  marriage  with  Mr.  McAllister 
was  a  Sootch  marriage,  and  therefore,  that  the  decree  for  a  divorce 
by  the  Sootch  Court  dissolved  it.  The  case  of  Munro  v.  Munro 
establishes  that  a  marriage  between  a  Scotchman  and  an  English- 
woman, though  celebrated  out  of  Scotland,  is  a  Sootch  marriage,  so 
as  to  have  the  effect  of  legitimising  children  bom  before  the  mar- 


(a)2CL&Fin.  571. 
(c)  3  Hag.  630. 
(e)  4  WQb.  &  Sh.  289. 
(g)  5  Vcs.  750. 
(0  2  Bur.  1078. 


(0  2  CI.  A  Pin.  567. 
(m)  7  Notes  of  Cases  in  Ec  C.  44. 


(b)  2a.&Fin.48a 
(<0  2  Swanst  326. 
(/)7a.&Pin.842. 
(A)  17  Jut.  423. 
(*)Bus8.&By.,  C.C..237. 
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1853.        riage,  according  to  the  rule  of  the  Scotch  law.    The  opinions  of 
Chancfry. 
V— V— -^     Lord  Brougham  and  Lord  Lyndhurst,  in  Warrender  y.  Warren- 

MAGEUSE 

^^  der  (a)-Mjf  Lord  St.  Leonards,  in  Oeils  v.  Geila  (6) — of  Dr.  Lush- 

MCALLISTER   ingtou  and  Mr.  Justice  Story,  appear  to  be  that  a  marriage  such  as 
Judgment.      ^^^  ^^  ^  Scotch  marriage.     All  the  inconveniences  and  anomalies 
which  are  referred  to  by  Lord  Lyndhurst  can  be  avoided  in  no  other 
way  than  by  holding  a  marriage  such  as  this  to  be  a  Scotch  mar- 
riage ;  domicile  is,  in  my  opinion,  to  determine  the  question. 

I  might  determine  this  case  on  the  ground  of  estoppel,'  and  hold 
that  this  gentleman,  having  applied  to  and  obtained  a  divorce  from 
a  Scotch  Court,  ought  not  to  be  heard  to  deny  the  effect  of  thai 
divorce,  and  claim  property  which  is  admittedly  that  of  the  wife. 
But  that  would  not  be  a  satisfactory  ground  on  which  to  decide  a 
case  such  as  this.  Having  regard  to  Warrender  v.  Warrender^ 
Munro  v.  Munro  and  Geils  v.  GeiU^  I  must  hold  this  to  be  a 
Scotch  marriage.  Lolltfs  ease  is  distinguishable ;  for  in  that  case, 
"both  the  parties  were  English,  and  bad  an  English  domicile.  In 
McCarthy  v.  De  Caix  (c),  the  question  as  to  the  effect  of  the  divorce 
was  not  argued ;  and  Lord  Brougham,  by  the  observations  at  the 
conclusion  of  his  judgment,  took  care  to  guard  himself  against  the 
supposition  that  he  improved  of,  or  would  consider  himself  bound 
by,  Lolly's  case. 

My  present  impression  is,  therefore,  that  this  was  a  Scotch  mar* 
riage,  and  dissoluble  by  the  Scotch  law.  I  do  not  think  it  necessary 
to  make  any  further  observations  on  the  question.  I  should  only  be 
repeating  the  observations  of  the  learned  Judges  in  the  cases  which 
have  been  referred  to,  and  those  of  Mr.  Justice  Story y  in  hia  work 
on  the  Conflict  of  Laws. 

The  Lord  Chancellor. 
Dec.  23.  I  have  looked  into  the  authorities  in  this  case,  and  I  remain  of 

the  opinion  which  I  expressed  at  the  conclusion  of  the  ai'gument, 
viz.,  that  the  divorce  dissolved  the  first  marriage,  and  consequently 
that  the  second  marriage  is  valid,  both  in  this  country  and  in  Scot- 
land, and  Mr.  Weiss  is  entitled  to  the  property,  in  his  marital  right. 

(a)  2  CI  &  Fin.  (A)  17  Jur.  123. 

(c)  2CL&Fin.  568. 
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The  question  is  one  of  noTeltj  and  considerable  difficulty,  and        1863. 

Cfhancery, 
one  which  I  cannot  approach  without  much  doubt  and  hesitation,     s-— y  ■/ 

MAGHEE 

The  first  marriage  was  celebrated  in  England,  between  an  Irishwo-  ^ 

man  and' a  Scotchman.  He  had  not  changed  his  domicile  at  the  time  m'aixisteb 
of  the  marriage.  He  returned  to  Scotland  with  his  wife,  and  she  Judgment. 
became  a  domiciled  Scotchwoman,  and  amenable  to  the  jurisdic- 
tion of  the  Scotch  Court.  The  case  of  Warrender  v.  Warrender 
is  expressly  in  point;  and  acting  on  that  case  and  Munro  y. 
MunrOy  I  am  bound  to  hold  the  marriage  to  have  been  a  Scotch 
marriage,  notwithstanding  Lolfy's  case.  It  was  held  in  that  case 
that  a  marriage  celebrated  in  England,  the  'parties  being  both 
English,  could  not  be  dissolved  by  the  Scotch  Courts.  The  par- 
ties in  that  case  were  not  domiciled  in  Scotland,  and  had  gone 
there  merely  for  the  purpose  of  getting  rid  of  the  marriage. 
Whether  that  case  be  followed  or  overruled,  I  think  it  plain 
that  the  principle  of  it  will  not  be  extended,  and  ought  not  to 
be  applied  to  a  case  like  the  present,  where  one  of  the  par- 
ties was,  at  the  time  of  the  marriage,  a  domiciled  Scotchman. 
I  shall  therefore  allow  Mr.  Weiss's  exception. 


ELLIS  V.  O'NEILL.  J^^% 

JyneS. 
This  case  came  before  the  Court  upon  motion  by  way  of  appeal  Where  there 

18  iio  evidfiiiod 

from  an  order  of  the  Master  of  the  Bolls,  dated  the  23rd  day  of  of  the  payment 
February  1854,  whereby  his   Honour  affirmed  the  report  of  the  a  particular 
Master  to  whom  these  matters  were  referred,  overruled  the  objec*  f^^Sx^^^ 
dons  to  the  same  report,  and  ordered  the  petition  in  the  second  ^^the'wtab. 

matter  to  be  dismissed,  with  costs  (vide  nwra,  p.  280).  uSment  of  a 

^  ^     '  '^  ^  composition  in 

lieu  of  tithes 

in  the  parish,  the  presmnptiTe  bar  thus  created  under  the  1  &  2  Vic,,  c.  109,  s.  18, 

is  not  avoided  h^  showing  that  the  tithes  of  the  hmds  in  question  had  amongst 

others  been  demised  to  a  person,  not  in  priyity  with  the  lands,  for  a  term  which 

.    was  subsisting  at  the  date  of  the  passing  of  the  said  Act. 

VOL.  3.  77 
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The  original  petition  in  Uiese  matters  was  presented  in  the 
month  of  January  1840,  and  the  petitioner  thereby  prayed  for  a 
receiver,  under  the  Tithe  Rentcharge  Act,  over  certain  lands. 

The  original  petition  in  the  second  matter  was  presented  on  the 
24th  of  January  1840,  by  the  owner  of  the  lands  of  Moher,  Ballin- 
clare,  Gortgallon  and  Cionadra,  to  have  them  declared  tithe  free. 

By  an  order  of  the  15th  of  April  1840,  it  was  referred  to  Master 
Townsehd,  to  inquire  whether  any  and  which  of  the  said  lands 
would  have  been  rightfully  charged  with  com^sition  for  tithes 
in  case  the  Tithe  Rentcharge  Act  had  not  passed;  «nd  whether 
the  right  of  exemption  £rom  the  payment  of  tithes  existed,  and 
was  acted  upon,  «t  the  time  of,  or  within  one  year  next  before,  the 
^tablishment  of  a  composition  in  lieu  of  tithes  in  the  parish  in 
which  the  said  lands  were  situate? 

No  effectuid  proceladings  were  taken  on  either  petition  after  the 
above  order  was  obtained,  until  the  2nd  of  February  1848,  when 
it  was  ordered  that  the  petitioners  in  both  matters  should  have  the 
benefit  of  the  original  proceedings ;  and  that  Master  Brooke  should 
proceed  under  the  said  reference  of  the  15th  of  April  1840,  and 
that  Lord  Trimbleston's  solicitor  should  have  notice  of  the  pro- 
ceedings before  the  Master.  Some  of  the  parties  having  died, 
an  order  in  the  nature  <^  an,  order  of  revivor  in  both  matters 
was  made  on  the  24th  of  April  1850. 

The  Master  at  first  found  that  no  tithes  were  paid  out  of  any 
of  the  lands  save  Gortgallon ;  but  afterwards,  on  hearing  Counsel 
on  behalf  of  Lord  Trimbleston,  in  pursuance  of  leave  given,  he 
made  his  report,  by  which  he  found  that  all  the  said  lands  would 
have  been  rightfully  charged  if  the  Tithe  Rentcharge  Act  had  not 
passed.  He  further  found  that,  though  the  parties  went  into  evi- 
dence as  to  the  fact  of  payment  of  tithes  in  respect  of  each  of  the  said 
several  lands  during  the  sixty  years  next  preceding  the  establishment 
of  a  composition  in  lieu  of  tithes  in  the  said  parish,  there  was  no 
sufficient  evidence  to  show  that  any  tithes  had  been  paid  during 
any  part  of  that  period  out  of  Moher,  Ballinclare  or  Cionadra ; 
but  that  Lord  Trimbleston  having  proved  that  all  the  tithes  of  the 
said  parish  had  been  by  indenture  of  renewal,  bearing  date  the 
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Ist  day  of  August  1832,  demised  to  R.  Armstrong,  sen.,  R.  Arm- 
strong, jun.  and  Charles  Armstrong,  which  lease  was,  at  the  time 
of  making  such  composition  subsisting ;  he  found  that  the  right  of 
exemption  from  the  payment  of  tithes  did  not  exist,  and  ^as  not 
acted  upon  as  to  the  said  lands,  or  any  of  them,  or  any  part  thereof, 
at  the  time  of,  or  within  one  year  next  before,  the  establishment  of 
the  tithe  composition  in  the  said  parish. 

Objections  were  taken  to  this  report  on  behalf  of  the  petitioners 
in  the  second  matter,  objecting  that  the  Master  should  have  found 
that  the  lands  of  Moher,  Ballinclare  and  Clonadra  were  exempt 
from  tithes;  upon  which  objections  the  order  was  made  which 
was  the  subject  of  this  appeal. 


1854. 
Chemeery. 


Statement, 


Mr.  Deasy^  for  the  appeal. 

We  prove  that  no  payments  were  made  in  respect  of  three  of  the  Argument. 
denominations,  and  we  rely  on  the  18th  section  of  the  Rentcharge 
Act ;  but  the  other  side  rely  on  the  provisions  of  the  20th  section, 
which  we  submit  only  apply  to  cases  where  the  tithe  was  demised 
to  the  owner  or  occupier  of  the  land ;  if  it  were  not  so  confined,  it 
would  altogether  abrogate  the  provisions  of  the  Act. 

Mr.  F,  Fitzgerald^  contra,   cited    Denny   v.   Devonshire  {a)  ; 
Salkeld  V.  Johnston  {h). 


The  Lord  Chancellor. 

In  these  cases  the  first  petition  was  presented  under  the  30th 
section  of  the  Tithe  Rentcharge  Act,  1  &  2  Vic,^  c.  109,  for  the 
purpose  of  obtaining  the  appointment  of  a  receiver  over  certain  lands, 
to  enforce  the  payment  of  tithe  rentcharge  alleged  to  be  payable 
thereout.  The  second  was  presented  under  the  16th  section  of  the 
same  Act,  by  the  person  supposed  to  be  liable  to  the  payment  of 
such  rentcharge,  and  prayed  that  the  lands  might  be  declared  tithe 
free  by  the  provisions  of  the  same  Act.  The  case  seems  to  have 
been  long  pending.  The  original  order,  referring  it  to  the  Master 
to  inquire  and  report  whether  the  lands  in  question  were  exempted 

(a)  1  Ir.  Ch.  Rep.  401,  657.     (6)  I  Har.  196;  S.  C,  1  M*N.  &  G.  242. 


June  3. 
Judgmentm 
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from  tithe,  was  made  on  the  16th  of  April  1840.  The  proceedings, 
however,  were  afterwards  revived;  and  by  an  order  bearing  date 
the  24th  day  of  Febmarj  1850,  it  was  referred  to  the  Master  to 
proceed  on  that  original  order  of  reference ;  and  the  case  now  comes 
before  the  Court  upon  Master  Brooke's  report,  which  finds  that 
those  lands  are  liable  to  the  payment  of  tithe  rentcharge.  To  that 
report  objections  were  taken,  and  a  motion  was  made  to  vary  it  in 
accordance  with  the  objections  filed  by  the  respondents  in  the  first 
matter.  Now,  the  first  of  these  objections  is,  that  the  case  comes 
within  the  18th  section  of  the  1  &  2  Ftc,  c.  109,  and  that  it 
is  not  taken  out  of  that  by  the  operation  of  the  20th  and  2l8t 
sections  of  the  Act. 

The  material  facts  of  the  case  are  shortly  as  follow : — The  ori- 
ginal title  to  those  tithes,  which  are  claimed  as  issuing  out  of  four 
denominations — Moher,  Ballinclare,  Gortgallon  and  Clonadra,  re- 
spectively situate  in  the  parish  of  Clontuskert,  was  vested  in  Lord 
Kingsland ;  and  he,  by  a  lease  bearing  date  the  28th  day  of  August 
1766,  demised  to  Ulick  Burke  certain  impropriate  tithes,  including 
those  of  three  of  those  denominations,  for  three  lives,  with  a  cove- 
nant for  perpetual  renewal.  The  estate  of  Lord  Elingsland  became 
vested  in  Lord  Trimbleston,  and  that  of  Ulick  Burke  in  persons  of 
the  name  of  Armstrong,  who  are  represented  by  the  respondents  in 
the  second  matter.  Several  renewals  of  the  lease  were  executed — 
one  in  1813,  and  one  in  1832,  to  the  Armstrongs. 

As  to  the  actual  payment  of  the  tithes,  the  Master  has  found, 
'<  That  though  the  parties  went  into  evidence  as  to  the  fact  of  payment 
out  of  each  of  the  said  several  lands  during  the  sixty  years  next 
preceding  the  establishment  of  a  composition  in  lieu  of  tithes  in 
the  said  parish,  there  was  no  sufiicient  evidence  to  show  that  any 
tithes  had  been  paid  during  any  part  of  that  period  out  of  Moher, 
Ballinclare  and  Gortgallon."  With  regard  to  the  fourth  denomina- 
tion, there  is  no  particular  finding,  but  it  is,  I  believe,  conceded  thai 
payments  in  respect  of  it  have  been  proved,  and  there  is  therefore 
no  question  in  respect  to  it.  The  report  then  proceeds : — *'  But  the 
said  Lord  Trimbleston  having  proved  before  me  that  all  the  tithes  of 
the  said  parish  had  been  by  indentiure  of  renewal,  bearing  date  the 
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l8t  day  of  August  1832,  in  the  first  schedule  hereunto  annexed  1854. 
mentioned,  demised  to  Richard  Armstrong,  Richard  Armstrong, 
junior,  and  Charles  Armstrong,  and  which  lease  was  at  the  time 
of  making  such  composition,  and  still  is,  subsisting  ;  I  find  that  the 
right  of  exemption  from  the  payment  of  tithes  did  not  exist,  and  judgment 
was  not  acted  upon  as  to  said  lands  or  any  of  them,  or  any  part 
thereof,  at  the  time  of  or  within  one  year  next  before  the  establish- 
ment of  a  composition  in  lieu  of  tithes,  in  the  parish  of  Clontuskert,  • 
in  the  county  of  Roscommon."  Thus,  as  to  three  denominations 
he  finds  in  substance  this,  that  there  is  no  sufficient  evidence  of 
any  payment  being  made  on  account  oC  tithes  during  sixty  years 
before  the  establishment  of  the  tithe  composition,  but  that  by  reason 
of  the  tithe  being  demised,  not  to  the  owner  or  occupier  of  the  land, 
but  to  a  third  person,  the  case  is  brought  within  the  provisions 
of  the  20th  section,  and  the  provisions  of  the  18th  section  are  shown 
to  be  altogether  inapplicable. 

As  to  the  fourth  denomination,  payment  of  tithes  in  respect  of 
it  has  been  proved,  as  I  have,  already  stated,  and  it  is  therefore 
not  now  the  subject  of  any  question. 

The  case  on  behalf  of  the  petitioners  in  the  second  matter  is 
therefore  reduced  to  this  position,  that  within  the  meaning  of  the 
18th  section  those  lands  are  to  be  deemed  exempt  from  payment  of 
tithe  rentcharge,  because  in  the  words  of  that  section  it  is  enacted, 
^'  That  all  prescriptions  and  claims  of  or  for  any  modus  deeimandiy 
or  of  or  to  any  exemptions  from  or  discharge  of  tithes,  shall  in 
all  cases  whatever  be  deemed  good  and  valid  in  law,  upon  evidence 
showing,  in  cases  of  a  claim  of  modus  decimandi^  the  payment  of  or 
render  of  such  modus ;  and  in  cases  of  claim  to  exemption  or  dis- 
charge, the  enjoyment  of  the  land  without  pa3rment  or  render  of 
tithes,  money  or  other  matters  in  lieu  thereof,  for  the  full  period  of 
thirty  years  next  before  the  establishment  of  a  composition  for  such 
tithes,  under  the  Acts  for  that  purpose  made,  unless  in  case  of 
a  claim  of  a  modus  decimandi  the  actual  payment  or  render  of 
tithes  in  kind,  or  of  money  or  other  thing  differing  in  amount, 
quality  or  quantity  from  the  modus  claimed,  or  in  case  of  claim 
to  exemption  or  discharge,  unless  the  render  or  payment  of  tithes 
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or  of  money  or  other  matter  in  lieu  thereof  shall  he  shown  to  have- 
taken  plaoe  at  some  time  prior  to  such  thirty  years ;  or  it  shall  be 
proved  that  such  payment  or  render  of  modus  was  made,  or  such 
enjoyment  was  had  by  some  consent  or  agreement  expressly  made 
or  given  for  th)at  purpose  by  deed  or  writing ;  and  if  such  proof  in 
support  of  the  claim  of  exemption  shall  be  extended  to  the  fuH 
period  of  sixty  years  next  before  the  establishment  of  such  com- 
position, such  claim  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  be  proved  that  such  payment  or  render  of  modus  was  made, 
or  such  enjoyment  was  had  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing/'  It  is  said  then» 
that  as  the  Master  has  found  that  for  the  whole  period  of  sixty  years 
these  lands  have  been  held  without  payment  of  tithes,  and  that  this 
enjoyment  of  the  lands  free  from  tithe  has  occurred  without  the 
existence  of  any  consent  or  agreement  by  deed  or  in  writing  for 
that  purpose,  the  consequence  must  be. that  the  claim  of  exemption 
is  absolute  and  indefeasible,  unless  it  be  brought  within  the  operation 
of  the  20th  or  21st  section.  It  was  then  contended  on  behalf  of  the 
parties  claiming  the  tithe  as  owners,  that,  on  the  true  constraction 
of  the  20th  section,  the  simple  fact  that  the  tithes  had  been  demised 
by  deed,  for  a  term  of  lives  subsisting  at  the  time  of  the  passing 
of  the  Tithe  Rentcharge  Act,  was  in  itself,  no  matter  who  the 
person  might  be  to  whom  such  demise  was  made,  sufficient  to  take 
the  ease  out  of  the  Idth  section.  But  to  this  it  was  on  the  other 
hand  replied,  that  such  was  not  the  true  construction  of  the  20th 
section  ;  and  that  having  regard  to  the  language  of  that  section  and 
to  the  general  scope  and  intention  of  the  Act,  the  mere  chrcumstance 
of  the  tithes  having  been  demised  to  a  third  person,  in  no  way  in 
privity  with  the  owner  of  the  lands  for  which  exemption  was  claimed, 
and  demised  by  an  instrument,  the  existence  of  which  the  owner 
of  such  land  might  never  know  or  hear  of,  could  not  at  all  interfere 
with  the  operation  of  the  Act,  so  as  to  deprive  the  proprietor  of 
the  benefit  whieh  that  Act  was  intended  to  confer. 

The  case  thus  lies  within  a  very  narrow  compass ;  it  depends  on 
the  construction  of  the  20th  section,  considered  in  respect  to  its 
own  language  as  well  as  to  the  other  portions  of  the  Act.    By  that 
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•section  it  was  enacted: — '^That  the  provisions  herein  before  con-         1854. 

tained,  with  respect  to  the  establishment  of  claims  of  or  for  any  tnodus     ,     ancery^ 

or  exemption  from  or  discharge  of  tithes,  shall  not  extend  to  any 

ease  where  the  tithes  of  any  land  shall  have  been  demised  by  deed 

for  any  term  of  life  or  number  of  years,  or  where  any  composition     judameiu 

for  tithes  shall  have  been  made  by  deed  or  writing  by  the  person 

or  body  corporate  entitled  to  snch  tithes,  with  the  owner  of  or 

occapier  of  the  land,  for  any  such  term  or  munber  of  years,  and 

soeli  detiiise  or  composition  shall  be  subsisting  at  the  time  of  the 

pasamg  of  this  Act."      Now,  beyond  all  possibility  of  doubt  or 

question,  the  words  of  that  section  as  to  compositions  apply  only 

where  the  composition  was  between  the  tithe  owner  and  the  assumed 

tithe  payer ;  and  had  there  been  two  words  inserted  in  this  section  . 

in  addition  to  its  present  language,  there  would  be  no  question 

to  discuss ;  all  we  have  to  do  is  to  insert  the  words  '*  to  or."    If  the 

section  ran,  ^'That  the  provisions  of  the   18th   section  shall  not 

extend  to  any  case  where  the  tithes  of  any  land  shall  have  been 

demised,  or  any  composition  shall  have  been  made  by  the  person 

entitled  thereto^  to  or  with  the  owner  or  occupier"  of  the  land, 

tlMD  the  clause  woidd  have  been  express  and  definite.    Now,  at  the 

very  first  sight  of  the  entire  section,  it  strikes  one  as  difficult  to 

see  what  connection  there  can  be  between  the  claimant  £or  exemp* 

tion  and  a  demise  to  a  third  person,  so  as  in  any  way  to  affect  the 

claimant.     We  can  see  that  when  there  is  any  dealing  between 

the  tithe  owner  and  the  tithe  payer,  that  operates  first  as  an 

acknowledgment  of  the  right  of  the  tithe  owner ;  and  secondly,  as 

a  suspension  of  that  right ;  but  in  this  case  there  is  no  connection 

between  the  proprietors  of  the  land  and  the  dealings  of  the  tithe 

owner :  and  it  does  seem  a  strong  proposition  to  assert  that,  because 

of  the  existence  of  a  lease  to  a  third  person,  the  proprietor  of  the 

land  was  to  be  remitted  to  the  old  doctrines  of  law,  in  order  to 

defend  the  exemption  of  his  property;  I  think  that  would  be  a 

hardship  on  the  proprietor,  for  I  apprehend  the  object  and  intention 

of  the  whole  of  this  portion  of  the  Act  was  to  settle  the  position 

of  the  landowner,  and  to  give  him  a  mode  of  proving  his  title  to 

exemption  more  easy  and  more  suited  to  modem  ideas ;  and  though 
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it  is  open  to  argument  that  the  word  '' demised"  is  not  in  the 
section  necessarily  connected  in  strict  grammatical  construction 
with  the  words  ^'owners  or  occupiers,"  the  question  remains, 
whether  it  is  not  so  connected  in  object  and  intention?  Against 
that  construction  it  has  been  urged,  that  the  effect  of  it  would 
be  to  prevent  a  tithe  owner  from  recovering,  if  he  had  demised  to 
a  third  person^  who  neglected  his  rights  and  whose  estate  continued 
for  two  or  three  days  after  the  passing  of  the  Act,  although  rent 
had  been  paid  in  respect  of  those  very  tithes  :  and  that  does  seem 
a  fair  objection.  But  if  we  take  the  case  of  the  lease  expiring  a 
few  days  before  the  passing  of  the  Act,  there  is  no  provision  to 
exclude  the  tithes  included  in  such  a  lease  from  the  operation  of 
the  section.  The  Act  carries  on  in  the  21st  section  the  subject 
of  exception  introduced  by  the  20th  section ;  it  is  there  enacted : — 
^'That  where  any  lands  or  tenements  shall  have  been  held  or 
occupied  by  any  rector,  vicar,  or  other  person  entitled  to  the 
tithes  thereof,  or  by  any  person  compounding  for  the  tithes  with 
any  such  rector,  vicar,  or  other  person,  whereby  the  right  to  the 
tithes  of  such  lands  may  have  been  or  may  be  during  any  time  in 
the  occupier  thereof^  or  in  the  person  entitled  to  the  rent  thereof 
the  whole  of  every  such  time  and  times  shall  be  excluded  in  the 
computation  of  the  several  periods  of  time  hereinbefore  mentioned." 
This  is  applicable  to  the  converse  of  the  case ;  and  I  think  it 
fully  proves  that  the  provisions  are  not  applicable  to  a  case  like 
this  before  me,  for  it  provides  most  precisely  for  all  rights  which, 
as  it  appears  to  me,  it  means  to  preserve ;  but  none  of  the  savings 
are  framed  to  meet  the  present  question;  and  as  I  have  already 
observed,  there  is  no  provision  to  exclude  tithes  which  may  have 
been  demised  to  a  third  person  by  an  instrument  not  in  force  at 
the  time  of  the  passing  of  the  Act.  Therefore,  when  I  find 
every  necessary  provision  complete  to  exempt  the  tithe  owner  from 
the  limitation,  when  he  is  in  privity  with  the  land,  and  nothing 
expressly  pointed  to  a  saving  of  his  rights,  when  the  demise  is 
to  third  persons,  I  think  it  is  difficult  to  say  that  the  20th  section 
is  to  be  read  in  reference  to  its  literal  terms  rather  than  to  the 
general  scope  of  the  Act. 
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II  18  then  Baid  that  these  provisions  are  in  a  great  manner         1854, 

adopted  from  those  of  the  2  &  3  7F1  4,  e.  100,  the  analogous     < ,^Ilf 

English  Act;  and  it  is  submitted  that  whatever  may  be  the  con- 
struction of  the  one  ought  also  to  be  the  construction  applied  to  o*neill. 
the  other;  that  they  are  in  pari  nuUeria,  and  to  be  considered  judamtnt. 
together.  Suppose  that  argument  even  to  be  well  founded,  I  think 
that  the  true  construction  of  that  Act  is,  that  it  applies  only  to 
dealings  between  tithe  owners  and  occupiers.  The  words  are: — 
'*  Provided  also,  and  be  it  further  enacted,  that  this  Act  shall  not 
extend  or  be  applicable  to  any  case  where  the  tithes  of  any  lands 
tenements  or  hereditaments  shall  have  been  demised  by  deed  for 
any  term  of  life  or  number  of  years,  or  when  any  composition  for 
tithes  shall  have  been  made  by  deed  or  writing  by  the  person  or 
body  corporate  entitled  to  such  tithes,  with  the  owner  or  occupier 
of  the  land  for  any  such  term  or  number  of  years,  and  such  demise 
or  composition  shall  be  subsisting  at  the  time  of  the  passing  of  this 
Act.''  So  far  the  words  are  the  same  in  both  Acts ;  but  the  English 
Act  then  goes  on : — ^*  And  when  any  action  or  suit  shall  be  insti« 
tuted  for  the  recovery  or  enforcing  the  payment  of  tithes  in  kind 
within  three  years  next  after  the  expiration,  surrender  or  other 
determination  of  such  demise  or  composition.''  Now,  what  is  the 
meaning  of  that  latter  portion  ?  Is  it  not  plainly  that  it  contem- 
plates the  existence  of  some  demise  which  would  interfere  with  the 
payment  of  tithes  in  kind ;  but  properly  speaking,  when  there  is  a 
suit  for  the  payment  of  tithes  in  kind,  a  lease  between  the  tithe 
owner  and  a  third  person  would  have  nothing  to  do  with  the 
question  as  to  such  payment.  I  cannot  think  that  this  clause  could 
have  meant  any  lease,  save  one  which  interfered  with  the  payment 
of  tithe  in  kind ;  therefore,  so  far  from  the  analogy  of  the  English 
Act  affording  an  argument  in  favour  of  the  construction  adopted 
in  the  Court  below,  I  think  it  is  an  authority  the  other  way,  and 
that  it  shows  that  the  demise  mentioned  in  it  is  one  which  in  itself 
must  interfere  with  the  recovery  of  tithe  in  kind,  that  ia,  the  species 
of  tithe  which  by  the  operation  of  the  instrument  the  tithe  claimant 
waa  prevented  suing  for. 

It  seems  to  me,  therefore  that,  whether  we  con$ider  the  words 
VOL.  3.  78 
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of  the  statute  with  reference  to  its  true  scope  and  intention,  or 
whether  we  compare  this  with  other  enactments  in  pari  materia^ 
we  must  come  to  the  conclusion  that  what  was  really  contemplated 
was,  a  dealing  between  the  owner  of  the  tithe  and  the  owner  or 
occupier  of  the  land,  and  not  a  mere  separate  transaction  between 
the  tithe  owner  and  third  persons. 

The  consequence  of  a  different  construction  would  be  to  exclude 
almost  all  lay  tithe  in  Ireland  from  the  operation  of  the  Act  alto* 
gether ;  for  I  believe  there  was  hardly  any  which  wfis  not  in  lease 
at  the  time  of  the  Act ;  and  the  owners  in  fee  would  thus  be  able 
to  defeat  the  statute,  though  the  lessees  were  barred  over  and 
over  again. 

Then  it  is  said  that  this  is  to  be  considered  with  reference 
to  the  English  Prescription  Act ;  but  that  is  a  very  peculiar  statute, 
containing  very  peculiar  provisions.  In  the  first  place,  it^is  not 
framed  for  the  purpose  of  establishing  a  right  against  land,  but 
for  limiting  the  time  necessary  for  acquiring  easements.  It  does 
contain,  however,  a  saving  of  great  importance — ^proving  at  least 
this,  that  when  the  Legislature  meant  to  provide  for  the  case  of 
reversioner  and  tenant,  it  knew  perfectly  well  how  to  accomplish 
this  result.  The  8th  section  provides  : — "  That  when  any  land  or 
water,  upon,  over  or  from  which  any  such  way  or  other  convenient 
watercourse  or  use  of  water  shall  have  been  or  shall  be  enjoyed 
or  derived,  hath  been  or  shall  be  held  under  or  by  virtue  of 
any  term  of  life  or  any  term  of  years  exceeding  three  years 
from  the  granting  thereof,  the  time  of  the  enjoyment  of  any  such 
way  or  other  matter  as  herein  last  before  mentioned,  during  the 
continuance  of  such  term,  shall  be  excluded  in  the  computation 
of  the  said  period  of  the  forty  years,  in  case  the  claim  shall,  within 
three  years  next  after  the  end  or  sooner  determination  of  such 
terra,  be  resisted  by  any  person  entitled  to  any  reversion  expectant 
on  the  determination  thereof." 

That  is  an  express  clause  taking  care  of  the  interest  of  a  rever- 
sioner :  that  very  clause  shows  how  completely  this  could  be  effected 
when  it  was  the  intention  of  the  Legislature ;  and  when  it  is  said 
that  the  provisions  of  the  Tithe  Composition  Act  were  partially 
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adopted  from  the  former,  that  is  in  itself  a  strong  argument  to 
show  that  it  did  not  intend  to  exclude  such  cases. 

I  will  not  go  further  into  this  case.  When  it  was  opened,  I  did 
think  that  the  proposition  for  which  the  petitioners  in  the  first 
matter  contend  was  untenable,  an  opinion  which  I  still  retain ;  but 
I  am  unwilling  to  decide  this  case — which  is  one  purely  of  law — on 
the  construction  of  an  Act  of  Parliament,  against  the  opinion  of  the 
Master,  and  the  Master  of  the  Rolls,  upon  a  proceeding  of  this 
nature,  from  which  there  is  no  further  appeal,  and  when,  conse- 
quently, my  judgment  must  be  final,  without  giving  to  the  unsuc- 
cessful parties,  if  they  desire  it,  an  opportunity  of  obtaining  the 
opinion  of  a  Court  of  Law ;  not  that  I  entertain  any  doubt  on  the 
subject  myself,  but  from  respect  to  the  opinions  opposed  to  mine, 
and  regard  to  the  circumstance  that,  in  this  form  of  proceeding 
there  is,  as  I  have  observed,  no  further  appeal. 

Gen.  Hearing  Book,  12,  /.   165. 
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EARL  OF  MOUNTCASHELL  v.  VISCOUNT  O'NEILL. 


June  3. 


Thb  facts  of  the  case,  so  far  as  they  are  material,  are  sufficiently  An  mjonction 
'•''•'    against  felling 

Stated  in  the  report  of  the  case  at  the  Rolls  (ante.  p.  455)  and  in  timber  was  ob- 

^  ^  '  tained  against 

the  respond- 
ent ;   but    the 
respondent  bj 
his    affidayit 
Mr.  Drury  and  Mr.  Lawson  for  the  petitioner.  in   answer 

claimed  the 
timber  as  his 
own  property ; 
and  on  a  mo- 
tion to  dissolve 
the  injunction. 

The  LOBD  Chancellor.  [^'Idtvit. 

In  this  case,  in  which  the  Earl  of  Mountcashell  is  the  petitioner,  ***®  9^^"^  ^* 

'^  rected  an   ac- 

tion to  be 
brought  to  try  the  legal  right.    An  action  haying  been  brought,  the  respondent 
obtained  the  judgment  of  the  Court  of  Exchequer  Chamber,  one  Judge  alone 
dissenting,    "nie  petitioner  sued  out  and  prosecuted  a  writ  of  error  to  the  House  of 
Lords. 

Held^  reversing  the  order  at  the  Bolls,  that  the  injunction  ought  to  be  continue<^ 


the  judgment  of  the  Lord  Chancellor. 


Mr.  Hughes  and  Mr.  Joy  for  the  respondent. 
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Mid  Lord  O'Neill  the  respondent,  an  application  has  been  made  to 
this  Court  to  vary  an  order  pronounced  bj  his  Honour  the  Master 
of  the  RoUs,  \>j  which  he  dissolved  an  injunction  which  he  had 
previously  granted.  The  object  of  this  application  is  to  continue 
that  injunction  until  final  judgment  sAiaXL  have  been  given  in  an 
action  which  is  now  depending  between  the  same  parties,  and 
which  is  til  transiiu  to  the  House  of  Lords. 

The  facts  of  the  case  are  so  elearly  stated  in  the  judgment 
delivered  by  the  Master  of  the  RoUs  (a  copy  of  which  he  has 
kindly  sent  to  me),  that  I  think  I  might  simply  adopt  from  that 
judgment  his  Honour's  statement  of  the  facts,  presented  as  they  are 
to  the  Court  in  a  petition  of  a  very  ordinary  character.  It  is  a 
petition  presented  by  a  reversioner  who  complains  that  his  tenant 
is  about  to  .cut  down  timber  trees  growing  on  the  premises,  in 
derogation  of  the  rights  of  the  petitioner.  The  parties  stand  in  the 
relative  position  of  landlord  and  tenant ;  Lord  Mountcashell  repre- 
senting the  inheritance,  and  Lord  O'Neill  the  tenant's  interest. 
By  the  lease,  the  lessee  is  not  entitled  to  cut  timber  trees  growing 
on  the  premises,  and  it  was  therefore  a  matter  of  course  to  grant 
the  original  injunction  till  answer  and  further  order.  Accordingly, 
the  Master  of  the  Rolls  did  on  this  prima  facie  case  grant  such 
an  injunction ;  the  respondent  subsequently  came  into  Court  upon 
the  filing  of  his  answering  affidavit,  and  moved  to  dissolve  the 
injunction,  having  made  a  case  which,  if  sustained,  is  without  a 
question  a  complete  and  perfect  answer  to  the  petitioner's  claim; 
the  respondent's  case  being,  in  fact,  that  these  trees,  which  have 
now  become  timber  trees,  had  been  planted  since  the  commencement 
of  the  lease,  and  that  they  had  been  in  fact  registered  under  the 
Timber  Registry  Acts,  5  &  6  G.  3,  c.  17,  and  23  &  24  G.  3, 
c.  49.  Of  course,  if  that  case  were  established,  there  would  at  once 
be  an  end  to  all  pretence  of  claim  on  the  part  of  the  petitioner : 
however,  when  this  motion  came  before  the  Master  of  the  Rolls, 
he  arrived  at  the  conclusion  that  it  was  not  a  case  in  which  he 
ought  to  decide  between  the  conflicting  claims,  either  by  dissolving 
or  continuing  the  injunction,  and  the  course  which  he  adopted  was 
that  of  permitting  the  motion  to  stand  over,  giving  liberty  to  the 
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petitioners,  or  either  of  them,  to  proceed  at  law  to  establish  their 
rights,  and  giving  liberty  to  either  party  to  apply.    I  may  observe 
that  it  was  of  little  moment  in  this  case  who  was  the  plaintiff  in 
the  action,  but  in  point  of  fact  it  rather  lay  on  Lord  O'Neill  to 
displace  the  prima  facie  right   of  the  petitioners  to  the  timber 
growing  on  their  inheritance.     Accordingly,  in  pursuance  of  the 
liberty  given  in  the  Rolls  order,  an  action  of  trover  was  brought, 
in  which  Lord  Mountcashell  was  the  sole  plaintiff,  and  the  respond- 
ent was  the  sole  defendant.    Upon  the  trial  of  that  action,  in  order 
to  have  the  opinion  of  the  highest  appellate  tribunal,  a  case  was 
framed  in  the  nature  o^  and  which  was  turned  into,  a  special  verdict. 
Now,  it  is  quite  clear  that  it  is  not  for  this  Court  to  investigate 
any  of  the  proceedings  in  that  cause — that  here  no-  question  can 
be  raised  on  any  of  the  intermediate  steps  in  an  action  at  law, 
and  that  no  consideration  can  be  given  to  any  thing  save  the  ultimate 
result;  so  far  the  authorities  are  quite  clear.     We  are  here  only 
to  consider  what  was  the  ultimate  result  in  this  case  ?     Whether 
in  the  present  stage  it  can  be  said  to  have  reached  that  terminus  ? 
On  that  special  verdict  there  was  an  argument  in  the  Court  of 
Queen's  Bench,  the  result  of  which  was  as  follows : — there  were 
three  points  in  the  case ;  one  applied  to  a  very  small  portion  of 
the  timber,  and  with  respect  to  that,  the  Court  was  unanimously 
of  opinion  that  the  registry  was  insufficient.     On  the  other  two 
points  there « was  a  difference  of  opinion,  but  the  decision  on  the 
main  question,  which  applied  to  six  out  of  the  eight  registries,  was 
in  favour  of  Lord  O'Neill;  the  Chief  Justice  alone  disapproving 
ef  the  judgment.     On  the  remaining  point  the  decision  was  against 
the  respondent,  but  was  opposed  by  the  opinion  of  Crampton  and 
Perrin,  J.J.     Though  Lord  O'Neill  had  thus  succeeded  in  respect 
to  much  the  larger  portion  of  the  timber,  he  did  not  think  fit  then 
to  move  to  dissolve  the  injunction,  and  writs  of  error  were  brought 
by  both  parties — ^by  the  petitioner  against  the  main  decision,  by 
the  respondent  against  the  residue ;  and  the  case  then  came  before 
the  Exchequer  Chamber,  which  decided  in  all  points  in  favour  of 
Lord  O'Neill.     The  consequence  then  is,  that  Lord  O'Neill  has 
sustained  the  entire  claim  of  property  in  the  trees,  which  he  had 
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set  up  in  his  answering  affidavit,  the  Lord  Chief  Justice-  of  the^ 
Queen's  Bench,  who  maintained  the  opinion  he  had  expressed  im 
the  Court  below,  being  the  only  dissentient  Judge.      So  far  as^ 
respects  the  tribunals  in  this  country,  there  has  been,  therefore, 
a  final  determination  in  ft^your  of  Lord  O'Neill.     On  the  part  of 
Lord  Mountcashell  it  has  been  alleged  that  the  petitioners  have 
been  bona  fide  advised  that  the  decision  of  the  majority  of  the 
Court  of  Exchequer  Chamber  kei^  is  wrong,  and  that  the  Chief 
Justice  is  right;  that  they  have  a|^lied  for  a  writ  of  error  to  the 
House  of  Lords,  and  that  they  are  proceeding  thereon  with  all 
possible    diligence  ;    and  they  ask    tt^tt,   during  the  pending  of 
the  proceedings  there,  the  injunction  qu^  be  continued.    Matters 
being  in  this  state,  the  motion  for  dissolving  the  injunction  wasi 
renewed  before  the  Master  of  the  Roils,  and  he  came  to  the  con- 
clusion that  he  ought  to  consider  the  judgment  of  the  Exchequer 
Chamber  as  final,  and  that  in  a  sound  exercbe  of  his  discretion  he 
ought  not  to  continue  the  injunction.    The  present  case  is  an  appeal 
from  that  decision.    It  must  be  considered  singular  that  an  appli- 
cation of  this  nature  should  be  so  rare  that  there  is  no  reported 
decision   turning  upon  the  question   whether  a   Court  of  Equity 
should  suspend  the  rights  of  the  party  successful  at  law,  pending 
the  prosecution   of  a  writ  of  error  ;   though   the  authorities  are 
numerous  on  the  somewhat  analogous  point,  the  power  of  the  Court 
to  suspend  the  execution  of  its  own  decrees,  pending  an  appeaL  Oa 
this  subject  there  are  decisions  both  ways,  varying  according  ta 
the  position  of  the  parties  before  the  Court,  and  I  think  I  may  say, 
showing  that  the  result  of  such  an  application  is  in  the  discretion 
of  the  Court ;  that  it  has  power  to  stay  execution,  but  that  such 
power  is  to  be  exercised  with  the  greatest  possible  caution  ;  the 
Court  rather  inclining  against  the  propriety  of  delaying  the  success- 
ful party,  unless  the  circumstances  show  that  consistently  with  a 
sound  exercise  of  such  discretion  he  ought  not  to  be  permitted  to 
proceed  at  once.     The  circumstance  which  in  these  cases  weighs 
most  with  the  Court  is,  on  which  side  the  balance  of  inconvenience^ 
or  as  here  it  may  rather  be  called,  the  balance  of  danger,  most  inclines } 
I  must,  therefore,  consider  this,  which  was  so  much  pressed  by  the 
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tDounsel  for  the  petitioners,  a  very  fair  topic.  The  respondents 
relied  much  on  the  position  filled  by  Mr.  CHara,  the  only  petitioner 
really  directly  interested  in  the  result,  alleging  that  he  cannot 
complain  of  inconvenience  or  danger  under  the  circumstances. 
Now,  without  doubt,  he  is  to  a  certain  extent  a  mere  voluntary 
intervenient,  his  only  rights  flowing  from  his  position  as  a  purchaser 
of  the  reversion  under  the  Incumbered  Estates  Commission,  and  the 
orders  of  that  Court  which  sanction  his  taking  these  proceedings ; 
but  I  must  say  that  it  seems  to  me  a  mere  accident  that  the  case 
is  brought  forward  by  a  person  filling  such  a  character.  Lord 
Mountcashell,  while  the  estate  was  his,  might  have  filed  this  peti- 
tion ;  if  he  had  declined  to  do  so,  without  question  any  of  the 
creditors  of  his  estate  might  have  said,  this  is  a  portion  of  our 
security,  and  we  have  a  right  to  succeed  to  our  debtors'  rights,  and 
to  secure  them  for  our  own  purposes.  The  creditors  might  have 
applied  to  this  Court  to  have  their  demands  realised,  and  to  prevent 
the  destruction  of  any  portion  of  the  property  on  which  those  de- 
mands were  charged ;  and  Mr.  O'Hara,  purchasing  from  the  Incum- 
bered Estates  Court,  Is  in  a  certain  sense  clothed  with  the  rights 
of  those  creditors,  for  the  satisfaction  of  whose  demands  the  estate 
was  sold ;  I  do  not,  therefore,  as  against  Mr.  O'Hara,  attribute  any 
weight  to  the  position  occupied  by  him. 

The  real  question  is  one  in  which  I  do  not  in  any  way  dissent 
from  the  Master  of  the]  Rolls  in  his  view  of  the  general  principle ; 
so  the  only  doubt  is,  whether  this  is  a  case  for  the  exercise  of  the 
discretionary.  Tpower  of  this  Court — ^how  far  it  may  be  a  wise 
exercise  of  that  power  to  interfere  under  these  circumstances? 
There  is  no  reported  decision  where,  pending  proceedings  in  a 
Court  of  Law,  which  had  not  arrived  at  their  ultimate  decision, 
an  injunction  was  dissolved,  the  Court  declaring  that  they  had 
reached  a  term  beyond  which  it  would  not  help  the  party  un- 
successful at  law.  We  must  then  consider  what  the  real  object 
of  the  action  at  law  was — ^we  must  remember  that  it  was  really 
meant  to  assist  this  Court,  which  is  unwilling  to  act  upon  its 
own  judgment,  where  the  question  relates  to  some  legal  rights, 
until  the  party  has  established  those  rights  in  a  Court  of  Law; 
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and  the  party  having  obtained  the  decision  of  a  Court  of  Law 
in  his  favour  is  then  in  a  position  to  come  here  and  require 
the  aid  6f  this  Court  to  enforce  such  decision.  Then  cornea 
the  question,  when  the  case  has  been  sent  to  a  Court  of  Law, 
in  what  stage  of  the  action  can  it  be  said  that  the  right  is 
established  ?  No  one  would  ever  think  of  saying  that  the  fact 
of  having  obttdned  a  mere  verdict  would  have  entitled  Lord 
0*Netll  to  move  to  dissolve  the  injunction,  and  to  consider  his 
right  as  finally  established.  We  all  know  that  a  mere  verdict 
is  liable  to  be  displaced  by  a  new  trial  motion,  and  that  prae* 
tically  it  may  be  considered  but  a  step  in  the  cause,  which  this 
Court  would  be  fully  at  liberty  to  consider,  as  not  of  itself 
alone,  establishing  the  right  before  the  proper  time  when  it 
would  no  longer  be  open  to  dispute  at  law.  Then  is  a  new 
trial  motion  the  only  proceeding  which  this  Court  would  regard  ? 
Surely  not;  if  exceptions  were  taken,  it  would  wait  the  discus- 
sion of  such  exceptions,  or  if  there  were  a  special  verdict,  it 
would  give  time  for  the  argument  of  such  verdict.  Then,  when 
there  is  judgment  on  the  exceptions  or  special  verdict,  what  is 
the  next  step  which  may  be  taken?  A  writ  of  error.  It  is 
difficult  to  say  that  the  litigation  has  reached  an  end  at  a  stage 
when  the  parties  still  think  they  may  succeed  in  varying  the 
decision,  and  have  it  open  ta  them  to  proceed  in  the  cause  with  that 
object.  I  cannot  find  any  binding  authority  in  such  a  case,  and, 
unless  coerced  by  authority,  I  do  not  think  I  can  consider  it  conclu- 
sive that  there  has  been  a  decision,  even  though  in  a  Court  of  Error ; 
where  such  decision  is  still  subject  to  be  revised,  and  proceedings 
to  revise  it  are  actually  and  bona  fide  pending.  I  merely  say  that 
it  is  not  to  be  deemed  conclusive ;  for,  of  course,  it  must  always 
weigh  much  with  the  mind  of  the  Court*  It  comes  back  therefore 
to  the  question,  what  b  the  inconvenience  and  what  the  danger  to 
the  parties  which  may  occur,  in  whichever  way  the  decision  may  be 
made  ?  And  we  must  remember  that  this  is  one  of  those  cases  where, 
if  an  erroneous  decision  be  made  in  one  way,  the  whole  subject  of 
claim  may  be  gone  when  the  right  is  ultimately  established;  whereas 
if,  in  the  other,  the  party  is  lefl  in  no  worse  position  than  he  was ;  ia 
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other  words,  the  Court  is  called  on  to  prevent  the  occurrence  of  ir- 
remediable injury.  If  the  injunction  be  dissolved,  this  timber  maj 
be  swept  away  from  the  control  of  both  parties,  and  then  the  peti- 
tioner, if  he  succeed  in  establishing  his  claim,  may  be  left  to  his 
remedy  against  Lord  O'Neill  himself,  or  in  the  natural  course  of 
events,  to  his  remedy  against  the  respondent's  estate,  of  the  amount 
of  which  I  know  nothing ;  but  be  it  what  it  may,  a  Court  of  Equity 
interferes  by  way  of  injunction,  because  it  does  not  deem  mere  da- 
mages a  full  equivalent  for  the  possession  of  the  property  itself. 
Then  it  is  said,  so  far  as  the  parties  are  personally  concerned,  Mr. 
O'Hara  is  no  danger,  that  the  danger  seems  rather  to  the  estate  of 
Lord  Mountcashell ;  and  that  this  is  the  fund  endangered  if  the  de- 
cision be  in  favour  of  Lord  CNeill.  It  is  said  that  in  that  case, 
Mr.  O'Hara  will  certainly  obtain  compensation  out  of  the  fund 
retained  by  him  in  his  own  hands,  or  if  that  be  not  sufficient, 
out  of  the  fund  in  Court.  But  if  it  be  decided  that  Lord  O'Neill 
has  no  right  to  this  timber — that  his  claim  to  it  is  utterly  baseless, 
and  if,  pending  the  litigation,  he  be  permitted  to  cut  it  down  and 
carry  it  away ;  it  may  be  a  question  what  compensation  Mr.  O'Hara 
could  in  that  case  claim,  that  came  from  the  Incumbered  Estates 
Court  ?  It  is,  on  the  contrary,  plain  that  he  could  not  be  permitted 
to  repudiate  his  purchase,  or  to  demand  compensation  upon  the 
ground  that  after  the  sale  to  him  was  complete,  a  portion  of  the  pro- 
perty sold  to  him  was  wrongfully  removed  ;  so  far  therefore  as  Mr. 
O'Hara  is  concerned,  I  think  he  has  made  out  a  sufficient  case  of 
irreparable  injury  to  entitle  him  to  call  for  the  aid  of  the  Court. 
Then  other  considerations  have  been  suggested  in  the  argument. 
It  has  been  said  that  Lord  O'Neill  has  been  prevented  by  this  in- 
junction from  doing  that  which,  for  the  benefit  of  all  parties, 
he  ought  to  be  permitted  to  do.  That  in  a  due  course  of  hus- 
bandry he  is  entitled  to  cut  this  timber,  and  that  it  has  suffered 
and  been  deteriorated  in  value  for  want  of  due  and  proper  thin- 
ning. That  certainly  is  a  matter  for  consideration ;  but  in  con- 
sidering it,  I  must  ask  whether  the  Court  is  really  responsible 
for  any  injury  inflicted  by  the  neglect  of  thinning?  The  re- 
spondent might  very  fairly  have  suggested  to  the  Court  some 
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course  of  action  for  the  care  of  the  timber— some  arrangement 
hy  which,  notwithstanding  the  injunction,  he  might  have  been 
permitted  to  adopt  such  measures  as  were  necessary  to  preserve 
its  value;  and  without  doubt,  anj  reasonable  proposition  of  the 
kind  would  have  been  sanctioned.  Many  orders  may  be  found 
defining  the  limits  within  which  such  management  will  be  per- 
mitted. In  the  form  of  such  an  order  there  would  not  be  any 
difficulty,  nor  would  any  be  felt  in  restraining  the  party  within 
those  limits,  either  by  attachment  or  by  depriving  him  of  the 
privilege.  But  the  respondent  has  not  applied  for  or  obtained 
such  an  order;  therefore  if  any  mischief  of  the  kind  suggested 
has  been  inflicted  on  him,  he  has  brought  it  entirely  on  himself. 
The  Court  is  still  open  to  an  application  for  such  an  order,  and 
it  therefore  appears  to  me  that  no  substantial  injury  has  been 
done  to  Lord  O'Neill   in  that  respect. 

A  difficulty,  which  seemed  to  me  much  more  serious,  was  that 
founded  on  the  9th  section  of  the  Timber  Registry  Act,  23  &  24 
G.  3,  which,  in  the  event  of  the  death  of  Lord  O'Neill,  would 
give  his  executor  twelve  months  only  to  enter,  cut  down  and 
carry  away  the  timber;  it  might  therefore  possibly  occur  that 
before  the  ultimate  decision  on  the  writ  of  error,  the  time  would 
have  expired;  but  that  difficulty  is  met  by  the  statement  that 
the  petitioner  is  willing  that  the  twelve  months  should  begin 
to  run  only  from  the  final  order  in  the  cause;  that  arrange- 
ment, of  course,  to  be  reciprocal  as  to  the  six  months  given 
to  the  reversioner  for  compulsory  purchase,  by  the  10th  section  of 
the  same  Act.  The  ceuie  then  is,  that  irreparable  injury  may 
be  done  to  the  one  side,  if  the  order  be  not  made,  that  the  other 
side  will  not  sustain  any  serious  loss  if  it  be ;  and  the  only  question 
then  remaining  is  whether,  there  being  no  authority  upon  the  ques- 
tion, the  mere  fact  of  a  decision  liable  to  the  possibility  of  a  reversal, 
and  which  is  at  present  the  subject  of  proceedings  to  procure  its  re- 
versal, is  to  have  the  effect  of  preventing  this  Court  from  exercising 
«  discretion  in  respect  to  continuing  or  dissolving  the  injunction, 
whether  we  must  wholly  disregard  the  opinion  in  favour  of  the 
petitioner  expressed  by  the  Lord  Chief  Justice,  as  well  as  the  fact 
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that  a  writ  of  error  is  now  pending  and  prosecuted  with  diligence  ? 
It  seems  to  me,  as  I  said,  a  mere  question  of  the  balance  of  conve- 
nience with  reference  to  the  parties ;  and  I  cannot  collect  from  the 
decisions  that  under  such  circumstances  the  Court  is  bound  to  tie 
up  its  own  hands,  as  the  defendant's  Counsel  contended,  and  to  re* 
gard  the  decision  of  the  Exchequer  Chamber  as  final.  If  this  ques- 
tion be  distinguished  from  the  cases  in  which  a  Court  of  Equity 
suspends  the  execution  of  its  own  decrees,  the  only  cases  bearing 
very  distinctly  on  it  are  Hope  v,  Hope  (a)  and  Smith  v.  Effing^ 
ham  (b).  Neither  of  those  decisions  touches  the  precise  point  of 
the  case  here ;  but  it  is  contended  that  they  both  contain  certain 
general  expressions,  which  show  that  the  Court  will  examine  the 
proceedings  in  a  Court  of  Law,  so  fieur  as  to  consider  whether  they 
are  to  be  deemed  final.  In  Hope  v.  Hope,  leave  had  been  given  to 
bring  an  action,  and  a  verdict  for  the  plaintiff  at  law  had  been  ob- 
tained. The  defendants  had  miscarried  in  their  attempt  to  get  rid 
of  the  verdict,  and  were  defeated  by  the  course  of  the  Court  in  which 
the  action  had  been  brought.  There  had  been  there  a  motion  for  a 
new  trial,  and  a  rule  nisi  granted,  on  the  ground  that  the  verdict 
was  against  evidence  ;  but  no  bill  of  exceptions  had  been  taken  prior 
to  the  discussion  of  the  conditional  order ;  the  rule  nisi  could  not  be 
supported  on  the  ground  on  which  it  was  obtained,  and  the  Court 
of  Law  refused  to  permit  it  to  be  sustained  on  the  question  of  law 
made  in  the  case.  The  unsuccessful  parties,  when  the  case  came  on 
for  further  directions,  were  anxious  to  have  a  ftirther  trial  o£  the 
questions,  and  eventually  obtained  it ;  but  in  the  observations  made 
by  the  Master  of  the  Rolls,  he  says : — '*  Here  Adrian  Hope  had 
every  legal  defence  open  to  him  on  the  trial ;  and  if  any  error  or 
irregularity  took  place,  he  might  have  tendered  a  bill  of  exceptions, 
or  have  moved  for  a  new  trial  on  those  grounds."  That  is,  that  the 
party  unsuccessful  at  law  might  have  taken  such  steps,  and  that  the 
Court  of  Equity  would  not  have  deemed  such  proceedings  of  no 
value,  but  would  have  taken  them  into  consideration,  and  have 
acted  upon  them.  When  the  Master  of  the  Rolls  said  they  might 
have  tendered  a  bill  of  exceptions,  it  is  to  be  presumed  that  if 

(a)  10  Beav.  581.  (6)  Ibid,  589. 
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thej  [had  done^so,  the  Court  would  have  considered  the  suit  still 
pending,  for  the  purpose  of  determining  with  whom  the  legal  right 
rested.  The  judgment  then  proceeds,  **  But  if  he  neglected  to  do 
so,  and  thus  lost  the  opportunity  at  law,  I  cannot  take  upon  myself 
to  consider  the  regularity  of  the  legal  proceedings,  upon  the  con- 
sideration of  the  equity  reserved.  Lord  Eldon  said  : — '  That  if 
this  Court  thinks  proper  to  consider  the  case  upon  record  as  fit  to  be 
governed  by  the  result  of  a  trial,  the  review  or  propriety  of  which 
belongs  to  a  Court  of  Law,  the  opinion  of  a  Court  of  Law  is 
sought  in  such  a  form  that  it  b  regarded  as  conclusive,  whether  the 
judgment  is  obtained  upon  a  verdict  or  in  any  other  shape.'  Such 
a  shape  may  be  obtained  by  the  proceedings  on  a  special  verdict.'' 
These  observations  seem  to  imply  that  the  Court  will  regard  pro- 
ceedings at  law,  to  see  how  far  they  are  conclusive ;  and  I  cannot 
consider  that  they  have  reached  that  final  decision  while  they  are 
in  transitu  to  the  House  of  Lords.  Under  these  circumstances, 
although  I  do  not  difier  from  the  Master  of  the  Rolb,  with  respect 
to  the  principle  which  governs  the  case,  I  consider  that  the  order 
can  be  so  framed  as  to  prevent  any  injury  being  received  by  Lord 
O'Neill,  by  imposing  on  the  petitioner  conditions  requiring  him 
to  proceed  with  due  diligence,  and  by  reserving  a  right  to  Lord 
O'Neill  to  apply  for  powers  of  thinning  and  management,  and  that 
this  is  the  safest  mode  of  dealing  with  the  application.  The  case 
is  one  of  great  novelty ;  but  as  it  is  so,  I  prefer  proceeding  on  what 
seems  to  me  the  course  affording  most  security  to  both  parties, 
without  leaving  the  petitioner  to  incur  the  danger  of  the  whole 
subject  of  dispute  being  wrongfully  swept  away  by  the  respondent, 
and  only  afterwards  obtaining  a  full  recognition  of  his  right  when 
he  may  possibly  be  without  adequate  means  of  securing  any  redress. 

Gen.  Hearing  Book,  12,/.  164. 
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June  10,  13, 
19. 

The  plaintifis  in  this  case  moved,  by  way  of  appeal  from  an  order  B,   the    wife 

of  A,  claimed 
made  by  his  Honour  the  Master  of  the  Rolls,  that,  in  pursuance  certain  lands, 

oa     devisee 

of  the  decree  in  the  first  cause,  the  defendant  Jane  Stratford  under  a  will 
Boyse  might,  within  two  days,  pay  to  the  said  plaintiffs  or  to  Jeered  i^^  ^ 
their  attorney,  lawfully  authorised,  the  sum  of  £21,961.  19s.  lOd.,  ^^^  the^'^^r 
being  the  amount  found  to  be  due  to  the  plaintiffs  by  the  report  ^^^\  -^f^^ 

of  Edward  Litton,  Esq.,  the  Master  in  these  causes,  bearing  date  **®    ^^^    *^d 

void.     The 

the  8th  day  of  April  1854,  and  payable  to  them  under  the  decree  decree  further 

directed     an 

in  the  first  cause,  bearing  date  the  19th  day  of  April  1853.  account  of  all 

sums  received 
The  object  of  the  motion  was  to  obtain  an  order  directing  the  by  A  and  B, 

payment  of  a  sum  of  money,  which  could  be  exemplified,  in  pur-  them,    on 

suance  of  the  41  (?.  3,  c.  90,  s.  6,  and  thereby  enforced  personally  ^^  kn(£  and 

against  Mrs.  Boyse  the  defendant,  who   appeared  to  be  resident  ddSendants   to 

in  England.  pay  the  sum  to 

°  be  found  due 

The  facts  of  the  case  and  the  arguments  of  Counsel  are  fully  ^^  taking  such 

account.    A 
stated  in  the  report  of  the  motion  at  the  Rolls,  antej  p.  540.       died    before 

the    Master's 
report    was 
made  up.  The 

Mr.  F,  Fitzgerald  and  Mr.  David  Lynch,  for  the  plaintiffs,      suit  was    re- 

The  Attorney- General  and  Mr.  Lawson,  for  the  defendants,     hig    pe^nal 

representative. 
The     Master 

The  LoBD  Chanckixob.  Sed^A 

This  case  comes  before  me  by  way  of  appeal  from  the  decision  ^^^^^     ^^' 

of  the  Master  of  the  Rolls,  refusing  to  make  an  order  pursuant  personally  re- 

sponsible     for 

to  the  terms  of  the  notice  of  motion  of  the  plaintiffs.     The  suit  the    entire 

amount     by 

terminated   in   this  Court   with  a  decree  which   directed   that  an  the    Master's 

report    found 

account  should  be    taken    against  Mr.   and   Mrs.   Boyse,    of  the  to  be  dne. 

amount  of  the  rents  of  the  estate  received  by  them  or  either  of  aiiwiti  ^^^^^'^ 

them   for  six  years   before  the  filing  of  the  bill;  and  that   the  husband    and 
•'  °  wife  to  pay  a 

sum  of  money 
in  respect  of  the  rents  and  profits  of  lands  received  by  the  wife,  or  by  the  husband, 
in  her  right,  may  be  enforced  against  the  wife  after  the  husband's  death. 
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BOSSBOROUOH 

V,  and  the  cause  was  revived  in  due  form  against  his  personal  repre- 

sentative,  not  seeking  against  that  representative  any  particular 

u  gment,  relief  or  further  account  What  was  the  further  course  of  pro- 
ceeding in  this  case?  Mrs.  Bojse  a{^eared  by  Counsel  in  the 
office,  and  took  steeps  to  assert  her  own  rights  individually.  She 
took  some  objections  to  the  rulings  of  the  Master  in  reference  to 
the  account,  which  were  not,  however,  turned  into  exceptions; 
and  the  result  was  the  ascertainment  by  the  Master  of  a  very 
large  sum  being  due  to  the  plaintiffs.  The  oorreotness  of  that 
account  is  not  now  disputed. 

That  being  the  case,  I  apprehend  that  nothing  further  remained 
to  be  done,  for  the  purpose  of  enforcing  that  decree  of  the  Court, 
than  obtaining  such  process  as  would  give  effect  to  it,  and  all 
the  rights  the  plaintiffs  can  acquire  by  such  a  decree  were  then 
complete;  for  when  the  sum  was  ascertained  by  the  Master,  that 
was  the  amount  to  which  they  were  entitled,  and  it  was  not 
necessary  to  ask  for  any  further  order,  or  for  that  purpose  to 
come  back  to  this  Court.  In  an  ordinary  case  there  would  have 
been  no  more  to  be  done  than  there  would  have  been  in  any 
ordinary  suit  in  which  the  decree  directed  the  payment  of  costs, 
after  they  had  been  taxed  and  ascertained,  for  the  enforcement  of 
that  decree.  It  turns  out,  however,  that  during  the  reference 
directed  by  this  Court,  the  defendant  Mrs.  Boyse  went  to  reside 
in  England,  and  that,  therefore,  she  was  not  personally  amenable 
to  the  process  of  the  Court;  and  the  parties  being  desirous  of 
enforcing  the  decree  against  her,  they  are  anxious  to  make  it 
operative  in  England,  under  the  provisions  of  the  41  (?.  3,  c  90, 
s.  6,  which  enacts : — "  That  in  all  cases  where,  in  any  suit  between 
party  and  party,  any  decree  shall  be  pronounced,  or  any  order 
made  for  payment  of  or  for  accounting  for  money  by  the  High 
Court  of  Chancery  in  that  part  of  the  United  Kingdom  called 
Ireland,  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners 
for  the  custody  of  the  great  seal  of  Ireland  for  the  time  being 
respectively  shall,  upon  application  made  to  him  or  them  respec- 
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certified  to  the  Court  of  Chancery  in  that  part  of  the  United     ^ , — '^ 
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Kingdom  called  England,  under  the  great  seal  of  Ireland ;  and  the  o> 

Lord  Chancellor,  &c«,  for  the  custody  of  the  great  seal  of  England,         

shall  forthwith  cause  such  order  or  decree,  when  it  shall  be  pre*  •'•"'^*»*"'' 
sented  to  them  respectively  so  exemplified,  to  be  enrolled  in  the 
rolls  of  the  High  Court  of  Chancery  in  England,  and  shall  cause 
process  of  attachment  and  committal  to  issue  against  the  person 
of  the  party  against  whom  such  order  or  decree  shall  have  been 
made  respectively,  in  order  to  enforce  obedience  and  performance 
of  the  same,  as  fully  and  efiectually  to  all  intents  and  purposes  as 
if  such  order  or  decree  had  been  originally  pronounoed  in  the  said 
Court  of  Chancery  in  England;  and  it  shall  be  lawful  to  and 
lor  the  Lord  Chancellor,  &c.,  of  England  for  the  time  being,  from 
time  to  time  to  make  orders  upon  petition,  as  the  occasion  may 
require,  finr  payment  of  money  levied  under  such  process  as  afore* 
aaid,  into  the  Bank  of  England,  with  the  privity  of  the  Accountant- 
Oeneral  of  said  Court,  to  the  credit  and  for  the  benefit  of  the  party 
who  shall  have  obtained  such  order  or  decree."  The  cause  of  the 
present  application  is  that  the  plaintiff  apprehend  that  unless  a 
sum  be  specified  in  the  order  of  this  Court,  they  cannot  obtain  the 
benefit  of  this  Act ;  and  they,  therefore,  desire  to  have  an  order  tiiat 
this  ascertained  sum  be  paid  within  a  given  time — the  effect  of 
which  would  be  to  bring  the  case  directly  within  the  terms  of  the 
Act,  and  thus  enable  them  to  have  the  order  at  once  enforced. 
In  an  ordinray  case,  if  a  decree  be  made  by  which  the  defendant 
is  required  to  pay  the  sum  which  shall  be  due  from  him  on  taking 
an  account,  it  seems  to  me  that  it  would  be  quite  a  matter  of  course 
to  make  such  an  order  without  notice  to  the  party,  and  I  cannot 
understand  that  there  would  be  any  more  difficulty,  according  to 
the  practice  of  this  Court,  in  making  such  a  short  order,  than  there 
would  be  in  making  an  order  in  the  case  of  a  decree  which  it  is 
Bought  to  register  under  the  provisions  of  another  Act  of  Parlia- 
ment, where  also  such  a  short  order  is  necessary.  Such  orders  have 
been  made  as  well  in  interlocutory  $lb  in  final  proceedings ;  and  I 
very  well  remember  that  it  was  the  usual  course  in  the  Exchequer 
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to  make  an  order  for  payment,  for  the  purpose  of  registration  under 
the  provisions  of  the  Act  of  Parliament,  as  well  as  to  issue  execu- 
tion thereon. 

To  mj  mind,  it  would  be  perfectly  a  matter  of  course  in  an  ordi- 
nary case  to  make  the  order  asked  for  by  the  plaintiffs,  even  without 
notice  to  any  one,  as  a  mere  mode  of  carrying  out  and  executing 
the  decree  of  the  Court,  and  I  cannot  understand  what  cause  could 
be  shown  against  such  a  course  of  proceeding.    In  this  case,  sup- 
posing the  [death  of  Mr.  Boyse  not  to  have  taken  place,  it  would 
have  'been,   therefore,    a    matter    of  course   to  issue  process    to 
enforce  payment  of  the  sum  found  due  by  the  report ;  but  it  is 
contended  that  as  he  has  died,  this  Court  either  cannot  or  should 
not  enforce  this  decree  personally  against  Mrs.  Boyse.    Whatever 
may  have  been  the  course  pursued  elsewhere,  it  was  conceded  in 
the  discussion  here  that  this  must  be  considered  a  binding  decree, 
although  there  is  an  appeal  pending  to  the  House  of  Lords,  and  I 
do  not  see  how  the  antecedents  of  this  case  can  be  discussed  on  the 
present  motion.     The  decree  has  been  enrolled — it  is  not  within  the 
power  of  the  Court  to  vary  it ;  and,  being  a  valid   decree,   the 
plaintiffs  are  entitled  to  enforce  it  against  the  person  bound  by  that 
decree.     The  difficulty  in  my  mind  is,  not  to  find  reasons  to  justify 
the  granting  of  the  application,  but  to  discover  any  ground  upon 
which  I  could  refuse   it.     That  Mrs.  Boyse  is   bound,  is   not,  I 
believe,  denied :  here,  then,  is  a  decree  in  a  suit  regularly  instituted 
against  this  lady  and  her  husband — a  binding  decree  against  her 
as  well   as  her  husband;  and  no   one  has  suggested  that  this  is 
a  decree  so  palpably  and  clearly  erroneous,  as  not  to  be  binding 
on  the  parties — that  it  is  one  which  the  Court  ought  not,  on  account 
of  sudh  clear  and  palpable  error,   to  enforce.     The   decree  being 
against  husband  and  wife— the  former  dies,  she  becomes  a  feme 
solcy  and  her  liability  survives.     How  far  the  Court  would  issue 
process  against  her  during  the  lifetime  of  her  husband,  in  order 
to  enforce  the  decree,  is  a  different  question,  and  upon  that  it  19 
not  necessary  to  pronounce  any  opinion.     The  cases  of  ffulme  v. 
Tennant(a),  and  Francis  v.  Wxgzel{h\  decide  no  more  than  this^ 


(a)  1  Bro.,  CO.,  16. 


(6)  1  Mad.  528. 
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that  during  the  coverture  the  Court  will  not,  on  a  mere  general        1864. 
liability,  affect  the  separate  estate  of  a  married  Voman,  and  that   'v—^ — tj 
18  all  the  effect  of  those  decisions;  but  to  say  that  the  Court  t;. 

will  not  make  decrees  against  married  women,  is  to  contradict  the         * 

whole  practice  of  the  Court ;  and  in  the  case  before  Lord  Lyndhurst,      *'^*dgment, 
in  Purton  Coaper*s  ReportSy  he  appears  to  have  made  an  order 
against  the  wife  for  payment  of  the  costs,  without  any  difficulty 
or  hesitation  whatever. 

At  law  there  is  no  imaginable  difficulty  in  bringing  an  action 
against  husband  and  wife,  obtaining  a  verdict  against  both,  and 
issuing  execution  against  both,  upon  which  the  wife  may  be  taken 
into  custody,  when  it  is  a  mere  matter  of  discretion,  regulated  by 
the  circumstance  of  her  having  or  not  having  separate  property, 
whether  she  shall  obtain  her  discharge ;  and  even  upon  the  jurisdic- 
tion to  discharge,  where  the  wife  has  no  property,  doubt  has  been 
thrown.  But  the  power  and  the  duly  of  the  Court  in  the  first  in^ 
tance  te  issue  execution  is  unquestioned ;  and  in  the  present  case  I 
have  the  certificate  of  the  officer  of  the  Court,  that  where  there  was 
a  decree  against  husband  and  wife,  he  would  issue  process  against 
both  without  notice ;  and,  as  a  matter  of  course,  although  he  would 
not  issue  process  against  her  if  she  survived  her  husband,  without 
notice  to  her.  As  I  said,  then,  the  difficulty  here  is,  not  to  find 
reasons  for  granting  the  application  of  the  plaintiffs,  but  to  discover 
what  imaginable  ground  there  is  for  refusing  it* 

It  is  said  that  what  is  sought  for  would  be  a  judicial  act^  of  the 
Court ;  and  if  that  were  so,  no  doubt  the  cause  ought  to  be  set 
down  for  further  directions;  but  it  is  not  a  judicial  act,  it  is 
nothing  mo^e  thap  issuing  process  to  enforce  the  execution  of 
the  decree.  The  judicial  act  was  completed  and  perfected  during 
the  lifetime  of.  both  parties ;  nothing  remained  to  be  done  but 
to  ascertain  the  precise  sum,  in  order  to  enforce  the  liquidation 
of  that  sum  in  conformity  with  the  directions  in  the  decree,  and 
every  thing  of  a  judicial  character  was  consummated  during  the 
lifetime  of  the  hpsband.  This  application  is  not  with  a  view 
of  introducing  some  new  element  into  the  decree  of  the  Court, 
but  the  wife  being  bound  by  the  decree,  to  make  it  operative 
VOL.  3.  80 
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1854.        for  the  benefit  of  the  plaintiffs.    Perhaps  Mr.  Boyse  might  have 

Chancery^ 
v-i-^v— -^     had    some    groiihd  for  complaining  against    that   decree,   which 

B08SB0H0U0H 

V,  rendered  him  liable  for  rents  received   by  Mrs.  Boyse  prior  to 

the  coverture;  but  as  it  was  made  m  hi3  ufetime,  the  question 

^  ^  '  is  closed  as  against  his  representatives,  and  it  is  taken  out  of 
that  class  of  cases  in  which  it  is  held  that  a  husband's  property 
cannot  be  answerable  for  the  debt  of  the  wife  dum  sola,  unless 
recovered  during  his  lifetime.  It  appears  to  me  that  there  is  no 
ground  whatever  for  the  objection,  that  what  the  Court  is  called 
upon  to  do  is  a  judicial  act,  and  that  therefore  the  cause  should 
be  set  down  again. 

It  is  then  said  that  a  demand  for  this  money  was  not  made  under 
the  general  order,  but  that  is  for  the  Court  in  England.  The 
demand  ought  to  be  made  there  in  accordance  with  the  English 
rules  of  practice,  to  lay  the  foundation  for  an  attachment ;  and  even 
if  made  here  it  would  be  nugatory,  for  the  demand  could  not  be 
exemplified.  I  see  nothing,  either  in  reason,  justice  or  principle,  to 
sustain  the  objections  made  by  the  defendant  to  the  present  appli* 
cation,  and  to  this  decree,  which  is  as  valid  as  any  other  decree 
of  the  Court 

Keogh  v.  Cathcart  {a)  was  a  wholly  difierent  case  from  this. 
It  was  the  case  of  a  suit  instituted  by  the  husband  (the  wife  being 
joined  as  a  petitioner)  in  his  marital  right,  and  in  reference  to  her 
estate ;  he  might,  de  die  in  diem,  carry  on  such  proceedings,  and 
she  could  not  prevent  his  doing  so ;  and  as  I  considered  that  in  that 
case  the  suit  could  not  be  regarded  as  that  of  the  wife,  but  as  that 
of  the  husband,  I  refused  to  issue  execution  against  the  wife,  or  a 
sequestration  for  costs  which  were  really  due,  and  ought  to  have 
been  paid  by  her  husband,  and  which  had  been  awarded  against 
bim.  But  the  party  in  this  case  had  the  benefit  of  all  the  pro- 
'Ceedings  which  were  taken  during  the  progress  of  the  cause ;  and 
Hiat  is  an  answer  to  the  doubts  thrown  out  in  the  Court  below, 
in  reference  to  some  questions  which  were  discussed  in  the  case 
of  Twner  v.  Turner  (b).  In  that  case,  which  was  a  suit  to  establish 
Against  the  heiress-at-law,  who  was  a  married  woman,  a  will  de- 

(a)  12  It.  Eq.  Rep.  215.  (6)  2  De  Gex,  M'N.  &  G.  28. 
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vising  freehold  liCkids,  the  heiress  and  her  husband  joined  in  their        1854. 

ChonctrV' 
answer,  and  an  issue  was  directed  upon  the  application  of  the  wife,      v , ' 

BOSSBOROUOH 

The  husband  afterwards  compromised  that  suit  improperly,  and  in  v. 

BOT8E. 

consequence  of  his  having  done  so,  the  Court  held  that  the  wife         

was  not  bound,  and  remitted  her  to  the  original  position  which  she     Judgment, 

filled  when  seeking  the  issue.    Lord  Cran worth  there  says : — "  If 

the  wife,  or  the  husband  acting  for  the  wife,  does  not  claim  an  issue 

at  the  time  the  cause  comes  to  a  hearing,  the  wife  is  bound ;  still 

in  this  case  an  issue  was  directed,  and  then  arises  this  question — ^^ 

an  issue  having  under  these  circumstances  been  directed,  could  the 

husband  afterwards  present  a  petition  to  vary  that  order,  and  to  get 

rid  of  the  issue?     In  my  opinion  he  could  not."     But  it  is  the 

wildest  thing  to  say  that^  there  is  an  analogy  between  Turner  v. 

Turner  and  this  case,  in  which,  after  asking  for  an  issue,  and  taking 

the  chance  of  a  verdict,  and  after  the  other  subsequent  proceedings, 

the  wife  now  says  she  ought  not  to  be  bound  after  the  death  of  her 

husband. 

In  the  case  of  Rigley  v.  Lee  et  ux,  {a),  which  was  an  action  of 
ejectione  firmce^  **  after  verdict  for  the  plaintiff  it  was  moved  that 
the  baron  was  dead  since  the  Nisi  Prius,  and  before  the  day  in 
BancOf  and  whether  the  bill  should  abate  in  all  or  stand  against 
the  feme  ?  And  because  it  is  in  nature  of  an  action  of  trespass, 
and  the  feme  is  charged  for  her' own  fact,  it  was  adjudged  that  the  ^ 

action  continued  against  the  feme,  and  judgment  should  be  entered 
against  her  sole,  because  the  baron  was  dead."  Johns  v.  Adams  (b) 
was  a  very  strong  case.  There  was  there  a  judgment  against  hus- 
band and  wife,  executrix  de  bonis  testatoris  et  si  non,  Sfc,  the 
damages  de  bonis  suis  propriisy  and  the  husband  being  dead,  it 
was  objected  that  the  judgment  ought  to  have  been  de  bonis  propriis' 
of  the  husband  only;  but  the  Court  held  the  judgment  to  be  well 
give4;  for,  *' although  the  feme  had  not  any  goods  during  the 
coverture,  yet  because  the  baron  is  charged  only  in  respect  of  the 
feme,  and  she  might  have  goods  if  she  had  survived,  and  execution 
might  be  taken  against  her ;  therefore,  the  judgment  is  good,,  and  so 
are  all  the  precedents.'* 

(a)  Cro.  Jac.  356.  (6)  Cro.  Jac.  19L 
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1854.  The  principal  case  in  which  the  doctrine  is  discussed  is  that  of 

^ /— i/     Adair  v.  Shaw{a\  before  Lord  Redesdale  ;  and  that  learned  Judge 

ROSSBOROUGH 

V.    .       had  no  doubt  as  to  the  propriety  of  proceeding  against  husband  and 

B0T8S. 

wife,  Of  of  thci  liability  of  the  wife  surviving,  and  the  right  of  the 

u  gmera,      ^^^{^^  f^  gQ  against  both.  -  The  result  of  his  judgment  shows  that 
he  considered  the  proceedings  perfectly  regular,  and  binding  on 
the  wife.    After  dissenting  from  the  dictum  of  Lord  Thuriow,  in 
Beynon  v.  Gollins^  that  the  wife  was  not  liable,  he  says : — '*  I  have 
looked  into  the  words  attributed  to  Lord  Thurlow  in  t^  case ; 
I  have  looked  into  the  cases  mentioned  as  giving  authorify  to  that 
dictum^  but  I  can  find  none  to  warrant  it ;  on  the  contrary,  it  seems 
to  me  that  all  the  cases  clearly  lay  down,  that  though  the  waste 
during  coverture  is  the  act  of  the  husband,  yet  it  is  an  act  for  which 
the  wife,  after  the  determination  of  the  coverture,  is  responsible, 
because,  according  to  the  language  of  the  cases,  it  was  her  fpUj^ 
to  take  a  husband  that  would  so  misconduct  himself.''    Lord  Redes- 
dale cites  the  remarkable  case  of  Gilpin  v.  Smith  (6),  where  it  was 
held,  '<  that  when  a  wife,  after  the  death  of  her  first  husband,  entered 
and  took  the  profits  (of  lands  settled  for  the  payment  of  debts)  and 
married  again ;  and  she  and  the  second  husband  continued  to  take 
the  profits,  the  third  husband  was  bound  to  answer,  not  only  for  the 
profits  received  by  himself  and  his  wife  when  sole,  but  also  for  what 
»  was  received  by  the  second  husband."      In  the  argument  in  that 

case,  Maynard  says  : — *^  Both  in  law  and  equity.  Smith  and  his  wife 
were  answerable  for  the  profits  taken  by  the  wife,  and  after  by  the 
second  husband ;  as,  if  feme,  tenant  for  life,  marry,  and  the  husband 
doth  waste  and  dies,  waste  lies  against  the  wife.'' 

Whether  the  defen^t  Mrs.  Boyse  might  have  any  right  to  go 
against  the  representatives  of  her  husband,  I  do  not  stop  to  inquire ; 
the  plaintiffs  have  nothing  fb  ^o  with  th^t  question ;  the  wife  was  as 
much  a  wrong-doer  as  the  husband^and  the  plaintiffs  have  beei)  kept 
out  of  the  rents  of  their  estate  by  the -acts  of  both.  No  doubt,  if  a 
decree  of  this  kind  had  never  before  been  made,  if  I  had  any  doubt 
of  my  power  to  make  it,  or  of  the  validity  cf  such  a  decree,  it  might 

(a)  1  Sch.  &  Lef.  243.  '  (6)  1  Ch.  Cas.  82. 
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be  very  proper  to  make  an  application  to  suspend  its  execution  during 


1854. 
Chancery, 


the  progress  of  the  appeal  to  the  House  of  Lords.     The  present 

.       ,  \./w.  -r    .      .      /.  ,       ,  ,  a088B<«OUOH 

question  is,  however,  very  different.    It  is,  in  fact,  whether  a  decree  v. 

of  this  Court  remaining  unreversed,  and  which  is  in  my  opinion 


perfectly  correct,  is  to  be  treated  as  clearly  erroneous  against  the 
wife.  This  is  a  subject  settled  by  no  mere  modem  decision  ;  I  find 
it  treated  as  law  so  long  since  as  the  time  of  Henry  the  Sixth,  when 
it  was  'decided  in  an  action  of  novel  disseisin,  that  the  taking  of 
the  profits  by  the  husband  in  right  of  his  wife  was  in  law  a  taking' 
by  the  wife.  I  refer  to  the  Year  Book,  39  Sen.  6,  44,  45.  In 
that  case,  Laicon,  Sergeant,  in  argument  says : — *^Si  le  baron  et 
sa  feme  disseiserU  un  home  ei  Assise  est  post  envers  euXy  et  le 
plaintiff  recover  et  le  baron  devy,  execution  serra  fait  envers  la 
femcy  des  damages  si  bien  come  de  principalP  And  Prisot,  C.  J., 
f<}llowing  up  the  argument,  says : — '*  Si  le  baron  et  sa  feme  out  un 
mesme  oeaqiation,  et  le  baron  devy^  la  feme  serra  charge  per  le 
Stat,  de  Gloucester,  per  le  mesme  occupation  en  la  vie  son  baron 
en  Assise  ou  per  brief  de  transgressusJ* 

What  is  this  case  ?  A  feme  sole  enters  upon  the  property  of 
the  heiress-at-law ;  she  commits  in  fact  an  abatement,  afterwards 
marries,  and  puts  the  rents  within  the  dominion  of  her  husband ;  he 
dies,  and  she  becomes  Sifeme  sole*  It  was  her  act,  the  taking  of  a 
husband ;  and  why  should  she  not  answer  for  that  which  was  her 
own  act  ?  It  appears  to  me,  as  I  have  already  remarked,  that  this 
decree  cannot  be  disturbed,  supposing  the  issue  to  have  been  well 
decided.  On  the  whole  case,  I  have  no  doubt  that  this  order  is  a 
mere  matter  of  form ;  that  the  decree  is  in  form  perfectly  right,  and 
that  I  cannot  refuse  to  grant  this  motion ;  but  the  time  of  payment 
may  be  a  matter  of  importance :  two  days  appear  to  be  too  short 
a  period.  <  ^ 


Judgment, 


The  Attomey^Qeneral  said  that  he  meant  to  Apply  for  a  sus- 
pension of  the  order  for  payment,  and  that  facts  were  stated  in  the 
affidavits  before  the  Rolls  as  to  the  pecuniary  position  of  the  plain- 
tifi]),  which  it  did  not  become  necessary  to  opeh  fully,  owing  to  the 
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1854.        view  which  the  Master  of  the  Rolls  took  of  the  case.    Notice  of 
^^''     an  application  to  stay  proceedings  would  be  served  for  Saturday. 

mOSSBOROUOH 

r. 
^2^'  The  Lord  Chancellor. 

Judgment,  j  ^qj  ^^^  ^^^  order  for  payment  within  a  fortnight 

Gen.  Hearing  Book,  12,  foL  212,  217,  280. 


THE  QUEEN  v.  IRWIN. 
1854. 

Aprils.  (Petty-Bag  Side.) 

Awnt  of 8ci./a,  Xhis  case  came  before  the  Court  upon  demurrer  to  a  plea  to  a  sei^e 

on  a  recogm-  *^                                  *^ 

zance  recited  facicu,  to  revive  the  following  recognizance: — **Be  it  remembered, 

lancc.  which  that  on  the  30th  day  of  October,  in  the  year  of  our  Lord  God  1848, 
purported   to 

be  taken  by  a  and  in  the  twelfth  year  of  the  reign  of  our  Sovereign  Lady  Vk> 
Master  Ex- 
traordinary of  toria,  &c.,  John  Kelly,  of  Woodmount,  and  John  Irwin,  of  Lebjg, 

the  county  of  ^^  ^^^  county  of  Roscommon,  Esqrs.,  and  the  Rev.  John  French, 

further  Sieged  ^^  Ratragh,  in  the  said  county  of  Roscommon,  clerk,  came  befi>rc 

Mastw*  E^  *  Edward  Stanford,  Esq.,  a  Master  Extraordinary  for  the  said  county 

Sr^'iS^'r?  f^^  ^^  Roscommon,  at  French  Park,  in  the  said  county  of  Roscommon, 

Ae  ^unty  of  and  then  and  tl^ere  jointly  and  severally  acknowledged  themselves 

trayersed  the  to  be  indebted  to  our  said  Lady  the  Queen,  in  the  sum  of  £4000 
allegation  that 

8.  was  a  Mao.  sterling,  good  and  lawful  money  of  Great  Britain,  ta  be  paid  to 
ter  Extraordi- 
nary for  the  our  said  Lady  the  Queen,  her  heirs  and  successors ;  which,  if  they 

Sew7on   dH  neglect  to  pay,  they  vnll  and  agree  that  the  said  sum   of  £4000 

Se"pi*ea  was  ^  levied  and  recovered  off  and  firom  them  and  every  of  them, 

dtoi  of  the*^  ^'^^  *°^  every  of  their  heirs,  executors  and  administrators,  their 

'^^'"T't?  *^^  every  of  their  manors,  messuages,  lands,  tenements  and  here- 

defendant  ditaments,   soods   and  chattels,  wheresoever  thpy  shall  be  found 
from  denying  '    °                                                                      "^ 
any  of  the  ma-  within  or  in  Ireland,  to  the  sole  and  proper  use  of  the  said  Lady 
terial  facts  ap- 
pearing there-  the  Queen,  her  heirs  and  successors." 
from,  though 
afterwards  sub-  The  scire  facias  recited  the  above  recognizance,  and  referred  to 

st&ntivelv  n,i» 

leged.  it  in  the  usual  terms,  *'  as  by  the  said  recognizance  of  record,  ^and 
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^enrolled  in  our  said  Court  of  Chancery  in  Ireland,  on  the  3rd 


1854. 
Chancery. 


Statement. 


day  of  November  1848,  may  appear."     It  then  proceeded: — "and 
which  said  recognizance  was  duly  taken  and  acknowledged  on  the  ^ 

30th. day  of  October,  in  the  year  of  our  Lord  1848,  at  French  ibwin. 
Park  aforesaid,  in  the  county  of  Roscommon,  by  the  said  John 
Kelly,  John  Irwin  and  the  Rev.  John  French,  before  the  said 
Edward  Stanford,  who  then  and  there  was  a  Master  Extraordinary 
of  our  said  Court  of  Chancery  in  Ireland,  in  and  for  the  county 
of  Rosconmion ;  and  then  and  there  in  that  behalf  duly  authorised." 

The  scire  facicu  then  proceeded  in  the  ustial  form  against  Daniel 
Irwin,  the  heir  and  the  terretenants  of  John  Irwin. 

The  second  plea  of  Daniel  Irwin  was: — "And  for  a  further 
plea  in  this  behalf,  the  said  Daniel  Irwin,  by  leave  of  the  At- 
torney-General of  our  said  Lady  the  Queen,  for  that  purpose 
first  had  and  obtained,  says  that  our  said  Lady  the  Queen  ought 
not  to  have  execution  for  the  said  sum  of  £4000  in  the  writ  of 
scire  facias  mentioned,  or  for  any  part  thereof,  to  be  levied  off 
the  said  manors,  messuages,  lands,  tenements  and  hereditaments,  in 
the  return  to  the  said  writ  of  scire  facias  mentioned,  whereof  he 
t\Q  daid  Daniel  Irwin  is  seised  as  heir-at-law  of  the  said  John 
Irwin,  according  to  the  form  and  effect  of  the  recognizance  afore- 
said, because  he  says — ^that  the  said  Edward  Stanford  in  the 
recognizance  and  writ  of  scire  facias  mentioned  was  not,  at  the 
time  of  the  taking  and  acknowledgment  of  the  said  recognizance, 
a  Master  Extraordinary  of  the  High  Court  of  Chancery  in  Ire- 
land, in  and  for  the  said  county  of  Roscommon,  and  duly  author- 
ised in  that  behalf,  in  manner  and  form  as  in  the  said  writ  of 
scire  facias  above  alleged;  and  of  this  he  puts  himself  upon 
the  country,  and  soforth."  Demurrer  to  second  plea,  alleging  for 
causes,  that  "it  traverses  and  attempts  to  put  in  issue  to  be  tried 
by  the  country  matter  which  the  said  Daniel  Irwin  is  estopped 
from  denying  by  the  record  of  the  said  recognizance,  and  which 
said  record  is  stated  in  the  writ  of  scire  facias  in  this  suit ;  and 
for  that  the  said  last  mentioned  plea  traverses  what  is  matter  of 
record,  and  stated  so  to  be  in  the  said  writ  of  scire  facias^  and 
yet  does  not  deny  the  existence  of  such  record ;  and  for  that  the 
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1864.        said  last  mentioned  plea,  if  the  same  be  taken  as  a  traveraey    not 

' , — '^     of  the  record  of  the  said  recognizance,  as  stated  in  the  said  writ 

^^  of  scire  facias,  but  of  any  substantive  averment  in  the  said  writ, 

traverses  what    is  matter  of  surplusage  only;  and  for  that   the 
traverse  taken 


IB  WIN. 


Statement 


the  said  last  mentioned  plea  is  too  large,  inas- 
much as  it  includes  what  is  matter  of  record,  and  stated  so  to  be 
in  the  sa^  writ,  and  jet  does  not  denjr  the  existence  of  sach 
record ;  and  for  that  the  traverse  taken  by  the  said  last  men- 
tioned plea  <is  too  large,  inasmuch  as  it  includes  matter  which 
the  said  Daniel  Irwin  is  estopped  from  denjdng  bjr  the  record  <^ 
the  said  recognizance,  and  which  said  record  is  stated  in  the 
said  writ  of  scire  fadas^  and  various  others. 


Mb.  James  Farrel  (with  him  "Mj^Napier),  for  the  dannrrer, 
stopped  by  the  Court 


The  AUomey-Oeneral  (with  him  Mr.  Be^iagK),  contra,  eon- 
tended  that  the  substantive  allegation  of  the. fact  of  Mr.  Stanford 
being  a  Master  of  the  Court  wa»  material,  and  that  it  was  not 
pleaded  by  way  of  estoppel,  although  it  abo  appeared  in  t^e 
statementi  tof  the  recognissanoe. 

The  LoBD  Chancellor. 

I  must  allow'this  demurrer,  witib  costs. 
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ABATEMENT, 
i§ee  Revivor. 

X  fund,  ordered  to  be  paid  to  the  8U# 
viving  plaintiff  in  an  injunction  suit, 
abated,  and  dismissed  by  the  Ist  Ge- 
ral  Order  of  1843.  R.  Thomas  v. 
Thomas  399 

ACCOUNTANT-GENERAL. 
See  Stop  Order. 

ACCUMULATION. 

A  testator  devised  certain  lands  of  Q., 
in  trust,  as  soon  as  conveniently  might 
be  after  his  decease,  to  sell  and  dis- 
pose of  the  said  lands,  and  that  the 
money  arising  from  the  sale,  together 
with  the  rents  and  profits  of  the  said 
lands,  until  the  same  should  be  sold, 
should  be  considered  as  part  of  his 
personal  estate,  and  should  be  applied 
and  disposed  of  in  the  same  manner 
as  his  personal  estate.  He  gave  his 
personal  estate  to  trustees,  upon  trust, 
to  pay  his  funeral  .expenses,  debts  and 
certain  legacies,  and  in  the  next  place, 
that  the  yearly  amount  of  his  personal 
estate,  thereby  directed  to  be  laid  out 
in  the  purchase  of  lands,  and  the 
yearly  rents  and  profits  of  the  lands 
which  should  be  purchased  with  such 
personal  estate,  or  any  part  thereof 
should  be  applied  for  the  payment  of 
his  debts  and  legacies,  until  the  same 
should  be  paid  off  and  satisfied ;  and 
as  to  the  residue  of  his  personal  estate, 
upon  trust,  to  lay  out  the  same  in  pur- 
chasing lands  of  inheritance  in  fee- 
simple,  to  be  conveyed  and  assured  to 
his  grandson  A.  T.  and  his  heirs,  sub- 
ject to  a  charge  for  renewing  certain 
chattel  leases,  and  he  directed  a  term 
for  years  to  be  created  of  such  pur- 
chased lands  for  that  purpose;  and 


upon  trust,  that  until  a  proper  pur- 
chase could  be  had,  the  trust-money 
should  be  laid  out  at  interest,  and  be 
applied  towards  discharging  the  pur- 
chase ;  and  he  directed  his  trustees  to 
renew  his  chattel  leases,  which  he  be- 
queathed to  A.  T.  for  life.  The  tes- 
tator died  iq  1771,  and  from  that  to 
1837,  A.  T.  continued  in  possession  of 
the  lands  of  Q.  and  the  chattel  leases. 
From  1820  to  1837,  he  paid  large 
sums  for  renewal  fines.  Held^  that 
the  accumulation  of  the  rents  of  the 
lands  of  Q.  was  to  cease  at  the. end  of 
a  year  from  the  testator's  death,  and 
that  the  rents  from  that  period  to 
1820,  when  the  trust  to  raise  the  re- 
newal fines  arose,  belonged  to  A.  T. ; 
but  that  subsequently  to  1820,  the 
rents  were  to  be  set  off  against  the 
renewal  fines.  C.  Smith  v.  Lord 
Dungannon  316 

ACKNOWLEDGMENT. 

An  acknowledgment  of  a  judgment  debt 
in  the  will  of  the  debtor  is  sufficient 
to  take  it  out  of  the  operation  of  the 
Statute  of  Limitations  (3  &  4  fT.  4, 
c.  27, 8. 40).  C.  Millington  v.  Thomp- 
son 236 

ACTION  AT  LAW. 
See  Injunction,  1,  2,  3,  4. 

ADMINISTRATION  SUIT. 

See  Costs,  2,  3,  6. 
Executor. 

The  Court  will  not  decide,  on  the  first 
hearing  of  a  cause  petition  for  an 
administration,  that  the  extra  C03t3 
caused  by  setting  it  down  as  a  gene- 
ral, cause  petition,  instead  of  for  a 
summary  reference,  should  be  paid 

At 
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AGREEMENT. 


by  the  petitioner.   C.    Green  v.  Criles 

487 
ADMINISTRATOR. 
See  ExECOTOR,  1. 

AFFIDAVIT. 

1.  A  motion  to  vary  a  Master's  report 
was  directed  to  stand  over  for  further 
affidavits.  Held,  that  a  party  who 
had  filed  an  affidavit  could  not,  on 
appeal  from  the  order  made  on  the 
further  affidavits,  object  to  the  admis- 
sion of  them  as  irregular  and  contrary 
to  the  practice  of  the  Court.  C. 
Stewart  v.  The  Marquis  of  Coning- 
ham  104 

2.  ^*  In  strictness  the  petitioner  is  not  en- 
titled to  use  an  affidavit  before  this 
Court,  on  the  appeal,  which  was  not 
before  the  Master;  but  as  it  would 
lead  to  expense  to  send  the  case  back 
to  the  Master  to  consider  the  new 
evidence,  it  will  be  better  for  me  to 
dispose  of  the  case  so  far  as  it  can  be 
satisfactorily  disposed  of  at  present." 
Per  Smith,  M.  R.  Herbert  v.  Greene 

,277-8 

3.  The  affidavits  on  which  an  application 
for  a  writ  of  prohibition  is  grounded 
ought  to  be  entitled  simply  in  the 
Court  to  which  application  is  made. 
C.     Hieh  V.  Anderson  463 

AGENT. 

The  defendant  had  acted  gratuitously 
as  the  agent  of  the  plaintiff,  transmit- 
ting to  her  the  interest  of  charges  to 
which  she  was  entitled.  One  of  the 
charges  was  paid  to  the  defendant, 
which  the  plaintiff  directed  him  to  in- 
vest on  a  specified  real  security,  which 
he  was  unable  to  do ;  but  which,  with- 
out her  authority,  he  lent  to  L.,  for 
whom  he  was  aJso  agent,  and  who 
was'  indebted  to  him,  on  the  security 
of  a  bond  and  warrant  of  attorney 
to  enter  judgment.  He  inclosed  the 
bond  and  warrant  to  her  in  a  letter, 
in  which  he  stated,  contrary  to  the 
fact,  that  the  money  had  been  applied 
to  pay  off  a  charge  on  his  estate.  L. 
afterwards,  on    his  son's    marriage, 


conveyed  a  part  of  the  estate  in  trust 
to  pay  off  charges  on  his  estate,  ano- 
ther part  to  the  use  of  his  son  and  his 
issue ;  and  the  lands  of  C,  in  trust, 
to  secure  his  debt  to  the  defendant. 
The  defendant,  in  several  letters,  of- 
fered to  give  the  plaintiff's  claim 
priority  over  his  demand  on  the  lands 
of  C.  L.  being  dead,  leaving  no  as- 
sets to  pay  the  plaintiff's  claim,  the 
Court,  on  a  bill  filed  by  her,  declared 
the  plaintiff  entitled  to  a  specific  per- 
%  formance  of  the  contract  contained  In 
the  letters,  and  that  the  defendant 
was  a  trustee  for  the  plainti£^  as  to 
so  much  of  his  security  on  the  lands 
of  C.  as  would  be  sufficient  to  pay  her 
claim ;  and  ordered  that  he  should 
execute  a  deed  declaring  the  trust. 
C.     O'Beime  v.  Cornwall  130 

AGREEMENT. 

1 .  A  Railway  Company  served  a  notice 
to  treat  for  the  purchase  of  land ;  and 
persons  in  their  employment,  who 
either  were,  or  acted  as  iH  they  were, 
authorised  to  arrange  on  the  price, 
obtained  the  vendor's  signature  to  a 
printed  form  of  agreement,  fixing  the 
sum.  Heldy  that  the  C<Mnpany  were 
bound  to  specifically  perform  this 
agreement,  though  not  signed  by 
them  under  their  corporate  seal. 

2.  Semble. — An  award  made  after  the 
'    date  of  said  agreement,  and  under 

the  vendor's  protest,  by  the  arbitrator 
appointed  pursuant  to  14  &  15  Vic^ 
c.  70,  was  »  nullity. 

3.  Semble Had  the  price  to  be  paid 

for  the  land  been  ascertained  by  parol 
only,  after  service  of  the  notice  to 
treat,  the  contract  would  still  have 
been  binding.  C.  Smith  v.  DMin 
and  Bray  Railway  Co.  225 

4.  *'  It  is  true,  that  a  corporation  cannot, 
in  general,  contract  otherwise  than 
under  seal ;  but  it  may  be  authorised 
to  do  so  by  the  object,  scope  or  terms 
of  the  Act  of  Parliament  under  which 
it  is  incorporated.  An  exception  to 
the  general  principle  also  prevails, 
whenever  to  hold  the  rule  applicable 
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would  occasion  great  inconvenience, 
or  tend  to  defeat  the  object  for  which 
the  corporation  was  created.  Thus, 
the  performance  of  acts  that  are  of 
very  frequent  occurrence,  or  of  too 
general  or  insignificant  a  nature  to 
compensate  for  the  trouble  of  affixing 
the  common  seal,  are  established  ex- 
ceptions."— Per  Bradt,  L.  C.  Smith 
V.  Dublin  cmd  Bray  Railway  Co, 

230 
ANNUITY. 
See  Charitable  Bsquest. 
mortoaok,  1. 
Priority,  1. 

ANTICIPATION. 
See  Married  Woman. 

APPEAL. 
See  Affidavit,  1,  2. 
Writ  of  £rror. 

1.  "A  question  has,  I  believe,  arisen 
as  to  whether  there  can  be  an  ap- 
peal to  the  House  of  Lords  against 
the  decision  of  the  Court  in  cases 
under  the  Renewable  Leasehold  Con- 
version Act,  or  from  the  decision  of 
the  Lord  Chancellor  on  appeal  ?  I 
apprehend  it  will  be  found  that  an 
appeal  lies  to  the  House  of  Lords  in 
idl  cases  where  jurisdiction  is  given 
to  the  Court  of  Chancery.  The  22nd 
section  of  the  Renewable  Leasehold 
Conversion  Act  gives  such  jurisdic- 
tion. If  authority  is  given  to  the 
Lord  Chancellor  alone  by  statute, 
some  question  would  arise  as  to  the 
right  of  appeal  to  the  House  of 
Lords;  but  I  apprehend,  where  ju- 
risdiction is  given  to  the  Court  of 
Chancery,  such  jurisdiction  is  given 
subject,  impliedly,  to  the  right  to 
appeaL  The  principal  case  on  the. 
subject  is  Bignold  v.  Springifield ; 
and  although  the  point  was  not  de- 
cided in  that  case,  it  will,  I  think,  be 
found  that  the  opinion  which  Lord 
Brougham  threw  out  is  correct,  and 
that  on  the  grounds  stated  by  Mr. 
Knight  Bruce,  who  argued  the  ques- 
tion for  the  appellants,  an  appeal  will 
lie.     The  observations  of  Lord  Lang- 


dale,  in  the  important  case  of  The 
Grand  Junction  Canal  Company  v. 
Dimesy  are  important  on  this  point." 
— Per  Smith,  M.  R.  Ex  parte 
Knox  53 

.  *'In  strictness,  the  petitioner  is  not 
entitled  to  use  an  affidavit  before  this 
Court,  on  the  appeal,  which  was  not 
before  the  Master;  but  as  it  would 
lead  to  expense  to  tend  the  case  back 
to  the  Master  to  consider  the  >iew 
evidence,  it  will  be  better  for  me  to 
dispose  of  the  case,  so  far  as  it  can  be 
satisfactorily  disposed  of  at  present." 
—Per  Smith,  M.  R.  Herbert  v. 
Greene  277-8 

APPOINTMENT. 

See  Assets. 

Portions,  1. 
Power. 

1.  The  statute  as  to  illusory  appoint- 
ments (1  FF.  4,  c.  46)  made  the 
appointment  of  a  nominal  or  illusory 
share,  which  was  a  valid  appointment 
at  law,  valid  in  equity,  but  it  did  not 
make  that  which  was  an  invalid  ap- 
pointment, both  at  law  and  in  equity, 
because  some  of  the  objects  of  the 
power  were  excluded,  valid  in  equity. 
R.    Minchiny,  Minchin  167 

Therefore  an  appointment — under  a 
power  which  does  not  warrant  the 
exclusion  of  any  of  the  objects  of  it — 
to  some  of  them,  and  if  they  should 
die  under  age,  and  without  issue,  to 
the  others,  is  invalid.  Ibid. 

2.  *'The  recital  in  the  statute  shows 
•what  the  law  was;  and  it  is  clear 

that  when  the  power  does  not  autho- 
rise an  exclusive  appointment,  a 
share,  however  small,  must  be  ap- 
pointed to  each  child." — Per  Sbuth, 
M.R.  Id.m 

3.  A  fund  was,  by  a  marriiige  settle- 
ment, directed  to  be  divided  among 
children,  as  the  husband  and  wife,  or 
survivor  of  them,  should,  by  any  deed 
or  writing,  or  by  his  or  her  last  will 
and  testament,  limit  and  appoint. 
The  wife  made   an  appointment  by 
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her  will,  which  was  written  by  the 
husband  himself,  and  proved  by  him 
after  her  death.  Held — That  the 
will  was  inoperative,  either  as  a  joint 
appointment,  or  an  appointment  by 
the  survivor.  Ibid 

4.  A  father,  having  a  power  of  appoint- 
ment over  property,  consisting  of 
money  and  land,  in  favour  of  his  two 
children,  A  and  B,  by  deed  poll,  re- 
diting — ^that  £1000  had  been  paid  to 
A,  as  a  marriage  portion  out  of  the 
trust  fund,  and  that  it  was  intended 
as  her  share  of  the  trust  fund,  and  a 
satisfaction  of  her  claim  thereon,  ap- 
pointed and  declared  that  the  said 
sum  of  £1000,  part  of  said  trust  fund, 
should  be  the  full  share  of  A ;  and  he 
appointed  the  remainder  of  the  pro- 
perty to  B.  By  a  deed,  executed 
five  days  afterwards,  reciting  a 
mortgage  by  the  father,  of  property 
not  the  subject  of  the  power,  to 
secure  a  portion  of  the  trust  fund 
lent  to  him ;  and  that  the  father  was 
indebted  in  another  sum  of  £200,  and 
that  he  had  agreed  to  convey  his 
equity  of  redemption,  in  consideration 
of  B,  the  son,  securing  an  annuity  to 
his  mother,  and  charging  the  equity 
of  redemption  with  a  debt  of  £200 : 
the  father  conveyed  the  equity  of  re- 
demption to  B,  and  B  charged  it,  and 
the  trust  property  which  had  been 
appointed  to  him,  with  an  annuity 
for  his  mother,  and  with  the  debt  of 
£200. — Held^  in  the  absence  of  evi- 
dence of  the  value  of  the  equity  of 
redemption,  that  the  appointment 
could  not  be  impeached  by  A,  as 
against  a  purchaser  without  notice 
from  B.    C.    Mills  v.  Spear        304 

APPROPRIATION. 
1.  A  testator,  by  his  will,  dated  in 
1798,  gave  to  his  wife  the  sum  of 
£1600,  which  he  was  possessed  of  by 
the  death  of  his  mother,  and  which 
he  became  entitled  to  under  the  mar- 
riage settlement  of  his  father.  By  a 
codicil,  in  1800,  after  stating  that  his 
brother  E.  had  maiTied  and  had  chil- 
dren, he  willed  that  after  the  death  ' 


of  his  wife,  the  children  of  his  two 
brothers  E.  and  F.  (should  F.  marry 
and  have  issue)  ^should  have  tfa^ 
sum  of  £1687,  which  he  got  by  the 
death  of  his  mother,  and  that  was 
charged  on  the  estate  of  A,  in  such 
proportions  as  his  wife  should  will 
it."  At  the  date  of  the  codicil,  the 
£1687,  which  was  the  same  sum  as 
that  left  by  the  will,  was  lent  an  a 
judgment  against  A.  It  was  paid  off 
in  1 803,  and  invested  by  the  testator 
in  £3^  per  cent,  stock. 

After  the  testator's  death  in  1803,  his 
widow  and  executrix  wrote  a  letter 
to  E.,  inclosing  a  copy  of  the  will, 
and  in  which  she  stated  that  the 
stock  in  which  the  money  had  been 
invested  should  ever  be  held  sacred 
by  her  for  E.'s  children,  and  if  it  did 
not  increase,  it  should  never  dimi- 
nish. In  1816,  an  injunction  was 
obtained  by  the  children  of  E.,  then 
minors,  to  restrain  the  sale  of  the 
•  stock  by  the  widow,  under  a  misap- 
prehension that  she  was  about  to  sell 
it.  E.'s  children  came  of  age  at  dif- 
ferent times  between  1820  and  1838, 
and  the  stock  remained  untouched 
until  1853,  when  the  widow  died. 
Heldy  that  the  letter  amounted  to  an 
appropriation  of  the  stock  to  the  le- 
gacy by  the  executrix,  which,  under 
the  circumstances,  must  be  presumed 
to  have  been  assented  to  by  the  chil- 
dren of,E.  as  they  came  of  age.  R. 
Thomas  v.  Thomas  3&9 

2.  '*  There  may  be  an  appropriation  of 
a  sum  in  stock  for  the  payment  of  a 
legacy  either  by  the  Court  of  Chan- 
cery or  in  pais.  If  the  legatees  are 
under  disability,  an  appropriation 
must,  it  has  been  contended,  be  by 
the  Court,  or  it  will  not  be  binding. 
If,  however,  the  parties  are  not  under 
disability,  it  is,  I  apprehend,  clear, 
that  there  may  be  an  appropriation 
in  pais,  with  the  consent  of  the  exe- 
cutor and  the  legatees."  Per  Smith, 
M.  R.  Id.  412-13 

ARREST. 

A   respondent  is    not   entitled  to  his 
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discharge  from  custody  under  a  ne 
exeat  regno,  upon  the  ground  that 
he  was  made  amenable  to  that  writ 
by  means  of  an  arrest  under  a  war- 
rant issued  on  informations  sworn 
by  the  petitioner,  in  respect  of  the 
same  matters  which  were  in  question 
in  the  suit;  even  though  the  prose- 
cution instituted  in  pursuance  of 
those  informations  be  eventually 
abandoned,  if  the  petitioner  appear 
to  have  had  a  bona  fide  intention  of 
prosecuting  the  criminal  proceedings 
at  the  time  of  procuring  the  arrest 
on  the  warrant.     C.    Kelly  v.  Birch 

466 
ASSETS. 
See  £x£cuTOB. 

A  fund  was  bequeathed  in  trust  for 
the  separate  use  of  A  for  life,  and 
that  she  should  be  at  liberty  to*  dis- 
pose of  it  by  her  last  will  and  testa- 
ment»  provided  the  power  should  not 
be  exercised  in  favour  of  B.  A, 
having  survived  her  husband,  made 
a  will  appointing  the  fund.  Held, 
that  the  appointees  were  trustees  for 
creditors  of  A,  and  the  fund  assets 
for  payment  of  his  debts.  R.  Edie 
y.  Bahington  568 

The  rule  that  where  a  general  power 
of  appointment  is  exercised  in  favour 
of  a  volunteer,  he  is  a  trustee  for 
the  creditors  of  the  appointee,  holds, 
where  the  power  is  to  be  exercised 
by  will  only.  Ibid. 

AWARD. 
See  Agreement,  2. 

Railway  Company. 

BANKERS'  ACTS. 
See  Crown. 

Recognizance,  3. 

BANKRUPTCY. 

1.  In  order  to  constitute  a  fraudulent 
preference,  it  is  not  sufficient  that  a 
payment  or  security  was  voluntary, 
and  made  at  a  time  when  the  trader 
was  in  insolvent  circumstances.  It  is 
necessary  to  show  that  it  was  made 


in  contemplation  of  bankruptcy.  Bkt. 
Ct.    In  re  Ryan  33 

2.  After  a  judgment  debtor  has  become 
bankrupt,  a  receiver  cannot  be  ap- 
pointed on  petition  of  the  judgment 
creditor,  though  cause  is  shown  only 
by  a  puisne 'mortgagee  in  possession. 
C.     Eyan  v.  Lefroy  351 

3.  Shares  in  a  Railway  Company  were 
standing  in  the  name  of  a  bankrupt 
at  the  time  of  his  bankruptcy,  on  the 
13th  of  November  1 847.  A  large  sum 
was  then  due  on  the  shares  for  calls, 
which  the  Company  proved  for  in  the 
bankruptcy  in  July  1849,  and  received 
a  dividend,  the  assignees  not  requiring 
the  shares  t6  be  brought  in,  and  the 
secretary  of  the  Company  expressly 
stating  that  they  had  no  security  for 
the  calls.  Subsequent  calls  were  made, 
the  shares  still  remaining  in  the  bank- 
rupt's name.  In  July  1 852,  the  Com- 
pany served  a  notice  on  the  bankrupt, 
that  the  shares  would  be  forfeited,  and 
accordingly  the  shares  were  declared 

^  forfeited,  at  a^  meeting  of  the  directors. 
In  May  1 853,  the  assignees  tendered 
the  amount  of  the  calls  which  fell  due 
after  the  fiat.  Held,  on  a  petition 
filed  by  the  assignees  against  the  Com- 
pany, that  the  assignees  might,  when 
the  Company  proved  for  the  calls, 
have  had  the  transmission  of  the  shares 
authenticated  to  them  under  the  8th 
Vie.,  c.  16,  s.  18  (Companies  Clauses 
Consolidation  Act,  1845),  and  have 
had  them  sold  for  the  benefit  of  the 
bankrupt's  estate.  C.  Turner  v.'  The 
Dublin  and  Belfast  Junction  Rail- 
way Company  526 

4.  But  that  the  assignees  not  having  then 
accepted  the  shares,  they  continued  the 
property  of  the  bankrupt,  and  had 
been  forfeited  for  non-payment  of  the 
calls.  Ibid, 

5.  Semble. — The  proof  under  the  bank- 
ruptcy was  not  equivalent  to  payment 
of  the  calls,  so  as  to  satisfy  the  pro- 
visions of  the  statute,  which  makes  the 
payment  of  the  calls  a  condition  pre- 
cedent to  the  right  to  transfer  the 
shares.  Ibid. 
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BARON  AND  FEME. 
See  Husband  and  Wipe. 

BONUS. 
See  Insurance. 

CALLS.. 
See  Railway  Shares. 

CANAL  CARRIERS'  ACT. 

The  Royal  Canal  and  the  Grand  Canal 
mn  parallel  to  each  other  for  a  short 
distance,  and  then  diverge  and  fall 
into  the  River  Shannon,  at  some  dis- 
tance firom  each  other. 

Held^  that  as  they  communicate  with 
each  other  by  water,  they  are  within 
the  Canal  Carriers'  Act,  so  as  to 
enable  the  Grand  Canal  Company, 
'  under  that  Act,  to  make  a  lease  of 
their  tolls  and  duties  to  the  M.  G.  W. 
Railway  Company,  who  had  become 
proprietors  of  the  Royal  CanaL  C. 
M'bonnell  v.  The  Grand  Canal 
Company  578 

CASES  APPROVED  OF 

Crone  v.  iyDell  (1  B.  &  B.  459)  120 
White  V.  Barber  (5  Bing.)  209 

Dunme  v.  Doran  (13  Ir.  £q.  Rep.)  361 
Jackson  V.  Jackson  (5  Ir.  Eq.  Rep.)  591 
Jameson  v.  Farrer  (3  Ir.  Eq.  Rep.)  513 


CASES  OBSERVED  ON. 
Toulmin  v.  Steere  (3  Mer.  210) 
Blacket  V.  Lamb  (16  Jor.  14) 
Carver  v.  Bowles  (2  Rnss.  &  M. 


13 

31 

804) 

32 


CHANCERY  REGULATION  ACT. 
See  ADuaNisTRATioN  Suit. 
Costs,  5. 

1.  An  order  cannot  be  made  in  a  cause 
petition  against  a  minor,  without 
proofs.     C.    Holmes  v.  Holmes    126 

2.  ^^  I  entertain  great  doubt  whether  the 
petition  in  this  case  falls  within  the 
15th  section  of  the  statute.  If  it  does 
not,  the  Master  had  no  jurisdiction 
to  decide  the  case.  However,  as  the 
Lord  Chancellor  held  that  the  case 
did  fall  within  the  15th  section,  and 


'  referred  the  matter  of  the  petition  ta 
the  Master,  by  the  order  of  the  15th  of 
July  1852,  that  question  was  not  open 
in  Uie  Master's  office,  nor  is  it  open 
to  me  to  consider  or  decide.  The 
facts  all  appeared  on  the  &oe  of  the 
petition,  and  the  order  of  reference  by 
the  Lord  Chancellor  is  of  course  to  be 
considered  as  a  decision  that  the  case  - 
fell  within  the  15th  section." — Per 
Smith,  M.  R.    Minehin  v.  Mmehin 

175 

3.  "In  strictness  the  petitioner  is  not 
entitled  to  use  an  affidavit  before  this 
Court  on  the  appeal,  which  was  not 
before  the  Master,  but  as  it  would  lead 
to  expense  to  send  the  case  back  to 
the  Master  to  consider  the  new  evi- 
dence, it  will  be  better  for  me  to 
dispose  of  the  case,  so  far  as  it  can  be 
satisfactOTily  disposed  of  at  present." 
Per  Smith,  M.  R.  Herbert  v.  Greene 

277-8 

4.  Serious  questions  of  fact  cannot  be 
satisfactorily  determined  by  the  Court 
in  a  proceeding  by  cause  petition, 
without  directing  an  issue.  C.  KeUy 
V.  Birch  478 

5.  The  summary  order  on  petitions, 
presented  as  within  the  15th  section 
of  the  Chancery  Regulation  Act, 
merely  decided  that  the  subject-matter 
of  the  suit  is  within  that  section.  C. 
Graham  y.M^DermoU  488 

6.  The  Court  has  not  power  to  order 
service  out  of  the  jurisdiction  of  the 
notice  of  a  suggestion  to  revive  a 
suit.    C.   Rossborough  v.  Boyse  489 

CHARGING  ORDER. 
See  Deed,  3. 

1 .  An  equitable  mortgagee,  by  deposit  of 
Railway  shares,  is  entitled  to  priority 
over  a  prior  judgment  creditor  of  the 
mortgagor,  who  has  obtained  an  order 
charging  the  shares,  under  the  3  &  4 
Ftc,  c.  105,  s.  23,  subsequently  to 
the  mortgage.  Dunstery.LordGlen^ 
gall  47 

2.  '*  It  is  to  be  kept  in  mind  that,  pre- 
viously to  the  statute,  there  was  no 
mode  by  which  Government  stwjiiy  or 
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shares  in  public  companies,  could  be 
taken  in  execution  ai  law,  or  made 
liaUe  by  proceedings  in  equity,  to  the 
d^Qiand  of  the  creditor.  I  apprehend 
that  the  object  of  the  statute  was  to 
remedy  this  defect  in  the  law;  and 
accordingly  it  provides  that  the  charg- 
ing order  shaU  entitle  the  judgment 
creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such 
charge  had  been  made  in  his  favour 
by  the  judgment  debtor;  and  with 
respect  to  stock,  shares,  &c^  standing 
in  the  name  of  the  Accountant-Gene- 
ral,  the  order  is  to  have  no  greater 
effect  than  if  the  judgment  debtor  had 
charged  the  stock,  funds,  shares,  &c., 
in  favour  of  the  judgment  creditor. 
Now  it  is  clear  that  the  assignee  of  a 
chose  in  action,  assigned  by  an  instru- 
ment which  is  available  only  in  equity, 
must  take  subject  to  all  equities  which 
subsist  against  the  assignor ;  and  if  a 
judgment  debtor  charges  stock  or 
shares  at  different  times  in  favour  of 
two  parties,  the  second  incumbrancer, 
until  he  gives  notice,  takes  subject  to 
the  claim  of  the  first ;  and  notice  must 
be  given  to  the  trustee  of  the  fund,  in 
order  to  entitle  the  second  incumbran- 
cer to  acquire  priority.  The  first  in- 
cumbrancer's claim  is  valid  as  against 
the  debtor,  and  is  also  valid  as  against 
the  second  incumbrancer  until  the 
latter  acquires  priority  by  giving  no- 
tice. The  statute  in  terms  only  gives 
the  same  right  to  the  judgment  cre- 
ditor, who  obtains  the  charging  order, 
as  if  such  charge  had  been  made  in 
his  favour  by  the  judgment  debtor. 
The  petitioner's  Counsel  in  effect  re- 
quire that  I  should  insert  the  further 
words  in  the  statute: — 'And  as  if 
the  judgment  creditor  had  given  notice 
of  such  charge.'  It  is  to  be  observed 
that  there  is  a  plain  distinction  be- 
tween the  assignee  of  a  chose  in  action, 
who  advances  his  money  on  the  faith 
of  the  assignor  being  the  actual  owner, 
and  a  judgment  creditor.  The  object 
of  the  statute,  as  to  the  latter,  appears 
to  have  been  to  remedy  the  defect 
in  the  law  to  which  I  have  adverted, 
that  stock  and  shares  could  not  be 


taken  in  execution  at  law,  or  attached 
by  any  proceeding  in  equity." — Per 
Smith,  M.R.  Dtmsier  y.  Lard  Glen- 
gall  68-4 

CHARITABLE  BEQUEST. 

1.  Bequest  of  an  annuity  to  the  monks  of 
S.,  to  provide  dotlung  for  the  poor* 
children   attending    their    schools — 
Held  to  be  valid.  C.  Carhery  v.  Cox 

231 

2.  Held  also,  that  the  bequest  showed  a 
general  charitable  intent,  which  the 
Court  would  effectuate,  though  the 
school  should  be  accidentally  discon- 
tinued, or  should  cease  to  answer  the 
very  description  of  it  in   the  will. 

Ibid: 

3.  Bequest  of  an  annuity  to  the  parish 
priest  of  D.,  to  provide  for  the  expense 
of  an  organ  and  organist  for  the  chapel 
of  B — Heldy  valid.  Ibid. 

4.  A  testator  bequeathed  an  annuity  to 
the  monks  of  M.,  to  be  appropriated  to 
the  improvement  of  the  chapel  of  M. 
The  abbot  of  M.,  at  the  time  of  the 
testator's  death,  died : — Held,  that  his 
successor  had  no  right  to  the  annuity, 
and  that  there  was  no  general  chari- 
table purpose  for  which  a  scheme 
should  be  directed.  Ibid. 

CHILD. 
See  Leoact,  1. 

CHOSE  IN  ACTION. 

1.  Qfugre — ^Whether  the  doctrine  of 
Dearie  v.  Hall(Z  Russ.  1)  is  appli- 
cable to  an  equitable  assignment  of 
Railway  shares  ?  R.  Dunster  y.  Lord 
Glengall  47 

2. "  There  is  no  doubt  of  the  rule  that, 
in  order  to  perfect  a  valid  assignment 
of  a  chose  in  action,  it  is  necessary, 
as  against  a  subsequent  assignee  for 
value  or  the  assignee  in  bankruptcy, 
to  give  notice  to  the  trustee  of  the 
fund ;  otherwise  the  incumbrancer 
who  first  gives  notice,  or  the  assignee 
in  bankruptcy,  will  be  preferred."— 
Per  Smith,  M.R.  Id.  51-2 

"  In  the  case  of  Etty  v.  Bridges^  where, 
by  reason  of  the  death  of  a  person,  in 
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whose  name  stock  was  standing,  with- 
out legal  personal  representatives, 
there  was  no  trustee  to  whom  notice 
could  be  given,  it  was  held  by  Vice- 
Chancellor  Knight  Bruce,  that  a  se- 
cond incumbrancer,  without  notice  of 
the  first,  by  serving  a  writ  of  distrin- 
?  gas  on  the  Bank  of  England,  thereby 
gained  priority.  The  same  principle 
has  been  applied  in  the  case  of  per- 
sons obtaining  equitable  assignments 
of,  or  charges  upon  a  fund  in  Court. 
In  such  case  the  party  who  obtains 
the  first  stop  order  gains  priority: 
Greening  v.  Bechford,  Swayne  v. 
Swayne." — Per  Smith,  M.  R.  jDvit- 
ster  T.  Lord  Glengall  51-2 

^'  it  is  a  general  rule  that  the  assignee 
of  a  chose  in  action,  assignable  by  any 
instrument  available  only  in  equity, 
must  be  subject  to  all  equities  which 
subsist  against  the  assignor.  Ac- 
cording, however,  to  the  doctrine  of 
Decerle  v.  Hall^  Loveridge  v.  Cooper^ 
and  Etty  v.  Bridges^  the  assignee  of 
a  chose  in  action,  who  gives  notice 
to  the  trustee  of  the  fund,  will  acquire 
priority  over  a  prior  assignee  of  the 
fund  who  has  given  no  notice." — Per 
Smith,  M.  R.     Waller  v.  Wildridge, 

163-4 
COMPENSATION. 
See  Timber. 
Where  the  landlord  is  seised 'in  fee-sim- 
ple of  the  reversion,  he  is  entitled  to 
compensation  under  the  5  th  section 
of  the  statute  for  the  conversion  of 
the  estate  in  the  reversion,  to  an  es- 
tate in  the  fee-farm  rent.    R.     Ex 
parte  Knox  57 

CONDITIONAL  ORDER. 

1.  The  conditional  order  to  confirm  a  sale 
'  must  be  served  on  the  inheritor,  even 

if  he  have  not  appeared  in  the  cause. 
C.     Copeland  Y.  Conway  286 

2.  Although,  as  a  general  rule,  the  time 
for  showing  cause  against  a  condi- 
tional order  does  not  run  when  the 
Rolls  Court  is  not  sitting,  the  Lord 
Chancellor  will,  under  particular  cir- 
cumstances, direct  the  officer  to  issue 
the  side-bar  rule  to  lodge  the  remain- 


ing three-fourths  of  purchase-money, 
though  the  conditional  order  to  con- 
firm the  sale  had  not  been|]  served 
until  after  the  Rolls  Court  had  risen 
for  the  Vacation.  Ibid. 

CONFIRMATION. 
See  REiiBASB,  1. 

CONSENT. 
Semhle — ^Where  one  of  the  defendants 
is  ^feme  covert^  and  the  suit  is  re- 
specting her  inheritance,  the  consent 
of  her  Counsel  to  the  direction  of  such 
an  issue  would  not  be  binding  on  her. 
R.    Rossborough  v.  Boyse  540 

CONSTRUCTION. 
See  Deed. 
Devise. 
Estate. 

CONTRACT. 
See  Agreement. 

CONVEYANCE. 
See  Release,  1. 

CORPORATION. 
See  Agreement. 


COSTS. 


See  Lien. 


1.  Trustees  of  real  estate,  upon  trust  to 
sell  for  the  payment  of  charges,  are 
entitled  to  the  costs  of  a  suit  out  of 
the  surplus  only,  after  payment  of  the 
charges.  Where  the  fund  was  defi- 
cient, the  Court  refused  their  costs. 
C.     White  V.  Villiers  125 

2.  A  testatrix  bequeathed  to  trustees 
£20,000,  in  trust,  for  the  building 
and  endowment  of  a  college  for  cleri- 
cal students  connected  witib  the  Grene- 
ral  Assembly  of  Irish  Presbyterians  ; 
the  same  to  be  built  where  the  trus- 
tees should  decide,  and  to  be  under 
such  rules,  &c.,  as  they  should  deter- 
mine, subject  to  the  advice  and  direc- 
tions of  the  Assembly.  The  suit  was 
for  the  administration  of  the  assets  of 
the  testatrix,  and  to  carry  into  exe- 
cution the  trusts  of  her  will. — Held, 
that  the  costs  incurred  by  the  trustees 
in  the  settlement  of  a  scheme  for  the 
due  application  of  the  £20,000,  were 
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to  be  borne  by  that  bequest,  and  not 
by  the  general  residuary  fund.  C. 
Dill  y.  Brown  127 

3.  The  General  Assembly  (who  were 
not  parties  to  the  cause)  presented  a 
petition  for  leave  to  intervene  in  the 
office,  as  if  they  had  been  joined,  and 
that  their  costs  of  doing  so  might  be 
allowed  to  them  out  of  the  £20,000 ; 
but  the  order  made  on  the  petition 
merely  provided  that  they  should  be 
at  liberty  to  intervene,  if  they  thought 
fit,  and  reserved  until  the  final  hear- 
ing all  questions  as  to  any  claim  for 
costs  by  them.  Under  this  order  they 
proceeded  before  the  Master.  Held 
(at  the  final  hearing),  that  they  were 
not  entitled  to  their  costs  as  against 
any  fund,  since  they  were  not  parties 
to  the  cause  so  as  to  be  liable  to  costs ; 
and  the  order  permitting  them  to  in- 
tervene did  not  provide  for  their  costs, 
as  prayed  by  the  petition.  Ibid 

4.  Costs  refused  when  the  bill  was 
drawn  at  unnecessary  length.  C. 
Fitzgibbon  v.  Blake  328 

6.  The  Court  will  not  decide,  on  the 
first  hearing  of  a  cause  petition  for 
an  administration,  that  the  extra  costs 
caused  by  setting  it  down  as  a  gene- 
ral cause  petition,  instead  of  fbr  a 
summary  reference,  should  be  paid  by 
the  petitioner.     C.     Green  v.  Giles 

487 

6.  The  costs  of  the  appointment  of  a  re- 
ceiver on  a  judgment  on  a  receiver's 
recognizance,  under  the  4  <&  5  fT.  4, 
c.  65,  and  3  &  4  Fto.,  c.  105,  are 
chargeable  beyond  the  penalty  of  the 
recognizance  against  the  receiver,  and 
eembhy  against  his  sureties;  those 
costs  not  being  costs  at  th^  Petty-bag 
side  of  the  Court.  R.  The  Queen 
V.  Dillon  564 

CROWN. 
The  Crown  is  not  bound  by  the  Bank- 
ers' Acts  (33  Cr.  2,  c  14  (Ir.J,  and 
40  G.  3,  c.  22  (Ir.)  ;  and  there  is  no 
distinction  in  this  respect  between  a 
Crown  debt  proper,  and  one  upon  foot 
of  a  receiver's  recognizance,  which  is 


executed  for  the  benefit  of  the  sub- 
ject, and  is  in  reality  a  security 
between  private  parties.  C.  The 
Queen  v.  Guinness  2 1 1 

DEBT. 
(Simple  Contract). 

In  1811,  T.  H.  executed  a  bond,  in 
which  his  heirs  were  not  bound,  and 
on  which  he  paid  interest  until  his 
death  in  1820.  T.  H.  made  his  will, 
by  which  he  left  all  his  property  to 
W.  H.  H.,  and  directed  that  all  his 
just  debts,  legacies  and  funeral  ex- 
penses, should  be  paid  by  W.  H.  H., 
whom  he  appointed  executor.  W. 
H.  H.  proved  the  will,  and  aliened 
the  lands  in  1821,  without  receiving 
a  pecuniary  equivalent ;  he,  however, 
paid  interest  on  the  bond  until  he 
died  in  1843.  The  parties  claiming 
under  the  deed  of  1821  paid  interest 
up  to  1849,  under  a  mistaken  belief 
of  their  liability.  A  cause  petition 
was  filed  in  1853,  to  recover  the 
amount  of  the  bond  from  the  repre- 
sentatives of  W.  H.  H.  J5^W(afiirm- 
ing  the  order  ^f  the  Master  of  the 
Rolls),  that  the  claim  against  W. 
H.  H.,  being  founded  on  a  breach  of 
trust  created  without  a  specialty  exe- 
cuted by  him,  was  a  simple  contract 
debt,  and  as  such  barred  by  the  Sta- 
tute of  Limitations,  10  Car.  1,  sess. 
2,  c.  6,  s.  3  (Jr.).  C.  Brereton  v. 
Hutchinson  361 

DECREE. 

1.  The  executor  of  a  trustee  having 
been  ordered  t6  invest  a  sum  in  stock, 
to  the  credit  of  a  cause,  and  having 
neglected  to  do  so  for  two  years,  du- 
ring which  the  funds  fell: — Held 
(affirming  the  Master's  order),  that  he 
was  bound  to  pay  the  price  of  the 
sum  in  stock  on  the  day  on  which  he 
was  ordered  to  invest  it,  with  interest 
at  £3i  per  cent,  only,  from  that  day. 
R,     Geraghty  v.  Geraghty  414 

2.  A  decree  declared  a  will  null  and 
void,  and  directed  an  account  of  by- 
gone rents,  and  that  the  defendants 

Bt 
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A  .and  B  his  wife  should,  within  a 
month  after  the  date  of  the  Master's 
report,  paj  to  the  plaintiffs  the  sum 
which  the  Master  should  report  to  be 
due  on  such  account.  A  died,  and 
the  suit  was  revived  against  his 
executor;  but  after  A*8  death,  and 
before  the  revivor,  B  filed  a  further 
discharge  in  the  Master's  office.  Held^ 
that  the  decree  did  not  impose  a  se- 
veral liability  on  B ;  and  the  Court 
refused  an  order  that  she  should  pay 
the  sum  found  due  by  the  report.  R. 
Rossborough  v.  Boyse  640 

3.  A  decree,  directing  a  husband  and  wife 
to  pay  a  sum  of  money,  imposes  a 
joint  liability  on  them,  which  may  be 
enforced  during  the  husband's  life; 
but  it  does  not  impose  a  several  lia- 
bility on  the  wife,  nor  can  it  be  en- 
forced against  her  after  the  husband's 
death.  Ibid 

4.  If  a  decree  directs  a  sum  of  money 
to  be  paid,  ascertained  by  a  report 
made  or  to  be  made,  the  report  is,  by 
reference,  to  be  considered  incorpora- 
ted in  the  decree ;  and  the  report  and 
decree  may  be  enrolled  under  the  41 
G.  3,  c.  90,  8.  36.  Ibid 

^S.  C.  reversed  by  the  Lord  Chancellor 
on  appeal.]  629 

DEED. 
See  Insolvency* 

4.  No  form  of  words  is  necessary  to 
constitute  the  delivery  of  an  instru- 
ment as  an  escrow.  If  the  real  in- 
tention of  the  parties  be  that  the 
instrument  shall  not  operate  at  all 
except  and  until  a  specified  condition 
be  performed,  it  is  an  escrow.  C« 
Wood  V.  Knox  109 

Therefore,  where  the  renewal  of  a  lease 
was  isxecuted  by  the  lessors  on  the 
promise  and  faith  of  immediate  pay- 
ment of  the  renewal  fines,  and  there 
was  no  attesting  witness  to  the  exe- 
cution, it  was  Held,  that  the  renewal 
was  delivered  as  an  escrow.  Ibid 

2.  "No  two  things  are  more  distinct 
than  the  delivery  of  a  deed,  and  its 


subsequent  deposit,  to  abide  some 
future  event,  and  the  delivery  of  the 
deed  to  be  delivered  a  second  time, 
.  and  to  take  effect  when  and  if  such 
an  event  shall  occur.  The  possibility 
of  confoun(]Qng  them  may,  it  is  true, 
be  avoided  by  the  observance  in  the 
latter  case  of  the  only  forms  of  ex- 
pression which  are  set  forth  in  Shep- 
herd's  Touchstone  and  other  books; 
but  these  are  not  absolutely  neces- 
sary, nor  are  they  the  only  tests  for 
ascertaining  whether  the  instrument 
is  a  deed  or  an  escrow." — Per  Black- 
BURNE,  L.  C.  Id.  116 

3.  The  dividends  of  a  sum  of  Bank 
stock,  and  another  sum  in  £3^  per 
cent  stock,  were,  by  a  deed  made 
between  £.  S.,  and  several  of  his 
creditors,  assigned  to  a  trustee,  in 
trust  to  pay  the  dividends  of  the 
Bank  stock  to  E.  S.,  for  his  main- 
tenance aud  support,  until  he  should 
become  a  bankrupt  or  insolvent,  or 
assign  the  same,  or  until  any  cre- 
ditor of  his  should  do  any  act  or  acts 
for  the  purpose  of  having  same  ap- 
plied in  or  towards  payment  of  lud 
individual  debt,  and  no  longer ;  and 
as  to  the  residue  of  the  stock,  and  as 
to  the  said  dividends,  from  and  after 
the  time  when  E.  S.  should  become 
bankrupt  or  insolvent,  or  assign  the 
same,  or  from  and  after  the  time  when 
any  creditor  of  his  should  proceed  to 
attach  the  same  for  payment  of  his 
individual  debt,  upon  certain  trusts 
for  the  benefit  of  scheduled  creditors. 
The  deed  contained  a  proviso,  that 
the  deed  might  be  cancelled,  or  the 
application  of  the  trust  funds  changed 
by  the  consent  of  the  maj6rity  of  the 
scheduled  creditors  and  E.  S.  A  cre- 
ditor of  E.  S.,  who  was  not  a  party 
to  the  deed,  and  whose  judgment  was 
prior  to  it,  obtained  a  conditional 
order  to  charge  the  two  sums  of  stock. 
E.  S.  showed  cause,  relying  on  tbd 
deed — Held,  that  the.  conditional 
order  was  not  a  proceeding  to  attach 
the  dividends,  which  gave  effect  to 
the  limitations  over.  R.  Synge  v. 
Synge  262 
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.4.  Qwere — Whether  the  limitations  over 
be  not  Toid  ?  R.  Synge  y»  Synge  262 

5.  No  creditor  claiming  under  the  deed 
showing  cause,  the  Court  made  the 
order  absolute  as  to  the  dividends  of 
the  Bank  stock,  bat  allowed  the  cause 
as  to  the  £3^  per  cent,  stock,  the  deed 
being  for  yfuuable  consideration.  Ibid 

DEVISE. 

1.  Lands  were  devised  by  a  will  to  D. 
and  J.  for  their  lives,  remainder  over ; 
and  by  a  codicil,  the  testator,  after 
revoking  the  remainders,  devised  the 
lands,  after  the  deaths  of  D.  and 
J.,  or  either  of  them,  to  the  use 
of  his  nephews  W.  and  H.,  and 
all  and  every  the  child  and  chil- 
dren of  W.,  begotten  or  to  be  begot- 
ten, to  be  equally  divided  between 
them,  as  tenants  in  common,  and  the 
respective  heirs  of  their  bodies,  law- 
fully issuing,  with  cross  remainders 
between  them.  W.  had  two  children 
who  were  alive  at  the  death  of  D. — 
Heldy  that  the  children  of  W.,  who 
were  tit  esse  at  the  death  of  D.,  took 
as  tenants  in  common  with  W.  and 
H.,  to  the  exclasion  of  any  who 
should  afterwards  be  bom.  C.  Mut' 
ray  v.  Murray  120 

2.  Where  a  devise  to  a  class  is  not  im- 
mediate, but  is  postponed  to  a  parti- 
cular period  or  to  a  particular  event, 
those  only  who  answer  the  descrip- 
tion at  that  period,  or  on  the  happen- 
ing of  that  event,  are  entitled  to  take. 

Jbid 

3.  In  cases  relating  to  the  devise  of  real 
estates,  the  Court  intervenes  only  by 
reason  of  the  existence  of  some  im- 
pediment to  proceeding  at  law,  in 
order  to  have  the  rights  of  the  parties 
submitted,  by  means  of  that  interven- 
tion, to  a  legal  issue  before  a  jury; 
and  the  Court  cannot  decide  against 
the  verdict  of  a  jury  otherwise  than 
by  granting  a  new  trial  C.  Ross- 
borough  V.  Boyse  489 

4.  According  to  the  earlier  authorities,  the 
Court  would  not  bind  the  inheritance 
by  one  tridl,  but  there  is  now  no  ab- 


solute rule  requiring  the  Court  as  of 
course  to  grant  a  second  trial  of  an 
issue  devisavit  vel  noo,  unless  it  is 
satisfied  that  a  second  trial  may. 
afford  more  satisfactory  grounds  for 
the  final  adjudication  between  the 
parties.  Ibid 

5.  Although,  to  sustain  a  case  of  fraud, 
and  to  show  that  a  will  has  been 
made  under  coercion  and  influence, 
the  evidence  must  be  pointed  to  the 
very  factum  of  the  will,  and  directly 
show  that  the  instrument  whose  va- 
lidity is  disputed  was  executed,  under 
pressure  of  coercion  and  undue  in- 
fluence, the  jury  may,  from  circum- 
stantial evidence,  or  from  inference 
and  presumption  from  such  evidence, 
come  to  the  conclusion  that  coercion 
and  undue  influence  existed.        Ibid 

6.  Where  the  Judge  who  tried  the  case 
expressed  himself  not  dissatified  with 
a  verdict  in  an  issue  devisavit  vel  - 
nofiy  finding  against  the  will,  and  the 
Court  concurred  in  the  verdict,  and 
no  new  evidence  had  been  discovered, 
although  some  existed,  which  the 
party  bad  not  availed  himself  of,  the 
Court  refused  to  grant  a  new  trial. 

Ibid 

7.  *' According  to  the  constitution  and 
duties  of  this  Court,  in  questions  re- 
lating ta  devises  of  real  estates,  the 
decision  of  the  validity  of  such  de- 
vises does  not  rest  with  the  Judge. 
He  is  not  placed  in  the  position  of 
the  Judge  of  a  Court  of  Probate,  in 
relation  to  wills  of  personal  estate, 
whose  province  it  is,  unfettered  by 
any  other  judgment  or  opinion,  to 
weigh  the  evidence  before  him  as  a 
guide  to  his  own  original  adjudica-^ 

«  tion,  and  to  decide  the  case  accord- 
ingly upon  its  absolute  and  intrinsic 
merits.  The  position  of  a  Judge  of  a 
Court  of  Equity  is  very  different. 
The  litigant  parties  only  appeal  to 
his  intervention,  because  of  some  im- 
pediments existing  to  their  proceeding 
by  the  ordinary  course  of  ejectment 
in  the  Courts  of  Common  Law,  for 
the  purpdse   of  having  their  rights 
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submitted,  bjr  means  of  that  inter- 
yention,  to  a  legal  issue  before  a 
jury;  and  when  the  rerdict  of  the 
jury  is  returned  to  him  he  cannot 
decide  against  it,  otherwise  than  by 
remitting  the  case  for  a  new  trial  to 
another  jury.  This  is  the  limit  of  his 
power,  and  the  foundation  of  the  prin- 
ciple on  which  iie  is  to  act.  It  is 
plain  that  such  power  is  not  to  be 
capriciously  or  arbitrarily  exercised, 
and  that  it  is  not  to  be  put  in  force 
simply  at  the  instance  of  the  defeated 
party,  as  a  matter  of  course,  or  on 
mere  speculation.  Faith  must  be 
given  to  the  solemn  finding  on  oath 
of  a  fairly  selected  jury,  acting  with 
the  assistance  and  under  the  direc- 
tions of  a  Judge  of  a  Court  of  Law ; 
and  unless  that  Judge  be  himself  dis- 
satisfied with  the  verdict,  or  there 
shall  appear  in  the  evidence  to  be 
matters  of  sufficient  weight,  notwith- 
standing such  finding,  to  induce  the 
Court  to  take  upon  itself  the  respon- 
sibility of  declining  to  act  on  the  first 
verdict,  and  asking  the  aid  of  a  fnr- 
ther  inquiry  of  the  same  nature — ^in 
other  words,  unless  the  Court  shall 
think  it  more  satisfactory  for  its  guid- 
ance to  the  final  result,  that  the  case 
should  flfgain  be  submitted  to  a  trial 
in  a  Court  of  Law,  that  finding  ought 
to  remain,  and  must  remain,  undis- 
turbed.''—-Per  Bbadt,  L.  C.  Eots- 
borough  v.  Boyse  496-7 

8.  The  Court  of  Chancery  cannot  de- 
termine the  validity  of  a  will  of  real 
or  personal  estate.  It  can  only  re- 
move impediments  to  an  ejectment  at 
law,  to  try  the  validity  of  a  devise  of 
real  estate,  and  cannot  direct  an  issue 
devisavit  vel  noit,  unless  the  defend- 
ant consents.  R.  Rossborough  v. 
Boyie  54d 

9.  Semhle — Where  one  of  the  defendants 
is  a  feme  covert^  and  the  suit  is  re- 
specting her  inheritance,  the  consent 
of  her  Counsel  to  the  direction  of 
such  an  issue  would  not  be  binding 
on  her.  Ibid 

DISMISSED  SUIT. 
A  fund  ordered  to  be  paid  to  the  sur- ' 


viving  plaintiff,  in  an  injunction  suit, 
abated  and  dismissed  by  the  dlst 
General  Order  of  1843.  B.  Thomas 
V.  Thomas  399 

DIVORCE. 

A  marriage  celebrated  in  England, 
-  between  a  native  and  domiciled 
Scotchman  and  an  Irishwoman,  may 
be  dissolved  by  a  decree  for  a  divorce 
pronounced  by  the  Court  of  Session 
in  Scotland.  C.  Maghee  v.  McAl- 
lister 604 

DRAINAGE  ACT. 

The  52nd  section  of  the  8  &  9  Vie^ 
c.  69  (the  Drainage  Act),  only  ap- 
plies to  cases  within  the  29th  and 
80th  sections  of  that  Act ;  and,  there- 
fore, when  the  effect  of  the  drainage 
operations  of  the  district  was  to  in- 
jure the  water-power  of  a  mill,  but 
no  dam,  &c.,  connected  with  the 
mill,  was  altered,  and  the  original 
water-power  could  not  be  secured 
without  reinstating  the  district  in  the 
same  position  in  which  it  had  been 
before  the  commencement  of  the 
drainage  operations — Held^  that  the 
owner  of  the  mill  was  not  entitled  to 
maintain  a  petition  under  the  52nd 
section.      C.      MaUey    v.    Homsby 

520 
ELECTION. 

1.  By  marriage  articles,  Blackacre,  the 
,  property  of  the  wife,  was  limited  to 
the  husband  and  wife  for  their  lives 
and  the  life  of  the  survivor  of  them, 
with  remainder,  subject  to  a  term  to 
secure  portions  of  £1000  for  younger 
children  of  the  marriage,  to  the  first 
and  other  sons  of  th^  marriage,  in 
tail ;  and  Whiteacre,  the  property  of 
the  husband,  was  settled  upon  the 
husband  and  wife  and  the  suiVivor  of 
them,  for  their  lives,  with  power  for 
the  survivor  to  appoint  Whiteacre  to 
any  one  or  more  of  the  children  of 
the  marriage :  and  in  default  of  ap- 
pointment, equally  amongst  them. 
The  wife  died  first,  leaving  a  son  and 
a  daughter.  The  husband,  by  his  will, 
devised  and  appointed  Blackacre  to' 
the  son,  and  devised,  limited  and  ap- 
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pointed  Whiteacre  to  the  daughter 
for  her  life^  with  remainder  to  the 
son,  in  case  he  should  survive  her ; 
and  declared  it  to  be  his  ini;«3tion 
that  "tUe  bequest  to  her  should  be 
taken  as  and  for  any  sum  or  claim  she 
might  have  under  and  by  virtue  of 
his  marriage  settlement,  or  any  other 
deed  executed  by  him." — Held,  that 
the  daughter  was  bound  to  elect 
between  the  £1000  portion  and  the 
benefit  given  her  by  the  will.  C. 
Fear  on  v.  Fearon  19 

2.  There  is  not  any  authority  for  the 
proposition,  that  a  case  for  election 
can  only  be  raised  where  the  property 
conferred  upon  a  person,  in  lieu  of 
that  to  which  he  would  otherwise  be 
entitled,  must  be  the  absolute  property 
of  the  giver;  an  appointment,  under 
a  power  vested  in  him,  is  sufficient  to 
compel  the  appointee  to  elect.      Ibid 

3.  A  testator  having,  under  his  marriage 
settlement,  a  power  of  appointing  a  sum 
of  £1500  amongst  his  children  (which 
sum  was,  in  default  of  appointment, 
to  be  divided  amongst  them  equally), 
and  having  only  two  sons,  H.  and  W., 
appointed  to  his  son  H.  £l,  and  to  his 
son  W.  £1 ;  and  as  to  the  residue, 
appointed,  the  same  to  his  son  W., 
adding : — *'  I  request  him  to  have  tho 
same  invested  on  mortgage  or  in  the 
purchase  of  lands,  and  settled  on 
himself  for  life,  with  remainder  to  his 
child  or  children  as  he  may  appoint, 
with  remainder  to  such  child  or  chil- 
dren of  my  son  fi.  as  he  may  appoint, 
with  remainder  to  my  dwn  right 
heirs."  The  testator,  out  of  his  own 
property,  conferred  by  his  will  other 
benefits  upon  W. — Held^  that  W. 
was  bound  to  elect  between  his  rights 
under  the  settlement  and  his  rights 
under  the  wilL  C.  Moriarty  v. 
Martin  26 

4.  W.  having,  during  his  lifetime,  done 
acts  which  were  held  to  amount  to  an 
election  to  take  under  the  will,  and 
having  died  without  children — Held^ 
that  the  precatory  words,  contained 
in  the  will,  constituted  a  valid  trust 
in  favour  of  the  children  of  H.,  al- 
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though  they  we're  not  objects  of  the 
power  contained  in  the  settlement. 

Ibid 
ELEGIT. 

1.  Neither  the  suing  out  of  an  elegit, 
nor  the  appointment  of  a  receiver, 
on  a  judgment  not  redocketed  or  re- 
vived, as  required  by  the  9  G,  4,  c.  35, 
win  render  it  valid  against  a  subse- 
quent purchaser  for  valuable  consi- 
deration.   P.  C.     In  re  Judge     152 

2.  "  The  question  which  we  have  had 
to  consider  is,  whether  an  elegit  can 
have  any  force  or  validity  after  the 
judgment  on  which  it  was  sued  has 
become  null  and  void?  "We  are  of 
opinion  that  it  cannot.  The  validity 
of  the  elegit  depends  on  the  validity 
of  the  judgment.  If  the  purchaser 
were  in  possession,  and  Uie  elegit 
creditor  were  to  bring  an  ejectment, 
his  first  step  at  the  trial  must  be  to 
prove  his  judgment.  The  elegit  cre- 
ditor must  do  the  same,  if  he  were  in 
possession,  and  the  ejectment  was 
brought  against  him.  If  the  judg- 
ment be  null  and  void  as  against  a 
purchaser,  the  foundation  of  the  ele- 
git creditor's  title  fails.  The  estate 
by  elegit  cannot  be .  considered  as 
conferring  a  title  independent  of  the 
judgment." — Per  Bradt,  L.  C.    Id, 

154 
ENROLMENT. 

If  a  decree  directs  a  sum  of  money  to 
be  paid,  ascertained  by  a  report  .made 
or  to  be  made,  the  report  is,  by  refer- 
ence, to  be  considered  incorporated  in 
the  decree;  and  the  report  and  de- 
cree may  be  enrolled  under  the  41 
G.  3,  c.  90,  s.  36.  R.  Rossborough 
V.  Boyse  540 

EQUITABLE   MORTGAGE. 

An  equitable  mortgagee,  by  deposit  of 
Railway  shares,' is  entitled  to  priority 
over  a  prior  judgment  creditor  of  the 
mortgagor,  who  has  obtained  an  order 
charging  the  shares  under  the  3  &  4 
Ktc,  c.  105,  s.  23,  subsequently  to  the 
mortgage.  R.  Dunster  v.  Lard 
Glengall  47 
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1.  No  form  of  words  is  necessary  to 
constitute  the  delivery  of  an  instru- 
ment as  an  escrow.  If  the  real  inten- 
tion of  the  parties  be  that  the  instru- 
ment shall  not  operate  at  all  except 
and  until  a  specified  condition  be  per- 
formed, it  is  an  escrow.  Therefore, 
where  the  renewal  of  a  lease  was 
executed  by  the  lessors  on  the  promise 
and  faith  of  immediate  payment  of 
the  renewal  fines,  and  there  was  no 
attesting  witness  to  the  execution,  it 
was  Held^  that  the  renewal  was  de- 
livered as  an  escrow.  C.  Wood  v. 
Knox  109 

2.  *^No  two  things  are  more  distinct 
than  the  delivery  of  a  deed,  and  its 
subsequent  deposit,  to  abide  some 
future  event,  and  the  delivery  of  the 
deed  to  be  delivered  a  second  time, 
and  to  take  effect  when  and  if  such 
an  event  shall  occur.  The  possibility 
of  confounding  them  may,  it  is  true, 
be  avoided  by  the  observance  in  the 
latter  case  of  the  only  forms  of  ex- 
pression which  are  set  forth  in  Shep- 
herd^s  Touchstone  and  other  books; 
but  these  are  not  absolutely  necessary, 
nor  are  they  the  only  tests  for  ascer- 
taining whether  the  instrument  is  a 
deed  or  an  escrow." — Per  Black- 

,  BUBNE,  L.  C.  Id,  116 

ESTATE. 

1.  An  estate  was  conveyed  by  deed  to 
D.  P.  for  life,  remainder  to  his  first 
and  every  other  son  successively,  and 
the  heirs  male  of  each  such  son  law- 
fully issuing,  remainder  to  the  right 
heirs  of  D.  P. 

2.  Qtusre — Whether  the  fee  vested  in  the 
sons  of  the  marriage  ?  C.  Persse  v. 
Persse  196 

ESTOPPEL. 
A  writ  of  scire  facias  on  a  recognizance 
recited  the  recognizance,  which  pur- 
ported to  be  taken  by  S.,  a  Master  Ex- 
traordinary of  the  Court  for  the  county 
of  R.  The  plea  traversed  the  allega- 
tion that  S.  was  a  Master  Extraordi- 
nary for  the  county  of  R.  Held,  on 
demurrer,  that  the  plea  was  bad,  as 


EXECUTOR. 

the  recital  of  the  recognizance  estopped 
the  defendant  from  denying  any  of 
the  material  facts  appearing  therefrom, 
though  afterwards  substantively  al- 
leged.  C.   The  Queen  v.  Irwin  638 

EVIDENCE. 
See  Devise,  5,  6. 
Insurance. 
An  order  cannot  be  made  in  a  cause 
petition    against    a    minor    without 
proofs.    C.    Holmes  y.  Holmes   126 

EXECUTION. 
See  JuDGiiENT,  7,  8,  9. 
Recognizance,  1. 

EXECUTOR. 

1  •  The  general  rule  is,  that  though  there 
be  a  decree  for  the  administration  of 
assets,  a  creditor  of  the  testator  or 
intestate  will  not  be  restrained  by 
injunction  from  proceeding  at  law  to 
make  the  personal  representative  liable 
de  bonis propriis  ;  but  where  a  legatee, 
who  has  proved  in  the  Master's  office 
under  the  decree,  brings  an  action  at 
law  against  the  executor  for  the  legacy, 
the  Court  will  enjoin  him,  though  the 
judgment  in  the  action  should  be  de 
bonis  propriis ;  for  the  Court  by  its 
decree  has  taken  upon  itself  to  decide 
upon  the  question  of  assets,  Mrithout 
which  the  plaintiff  at  law  cannot  re- 
cover, and  will  not  permit  that  question 
to  be  tried  at  law.  R.  Molyneux  v. 
Scott  291 

2.  To  make  an  executor  liuble  at  law  for 
a  legacy  de  bonis  propriis^  there  must 
be  an  eltpress  promise  in  writing,  and 
assets  or  some  other  consideration. /ih'^ 

3.  The  cases  on  the  latter  question  re- 
viewed and  considered.  Ibid 

4.  Semble — On  the  plaint  for  a  legacy, 
against  the  defendant  as  executor,  and 
not  averring  thiat  the  defendant  pro- 
mised in  writing  to  pay  the  legacy, 
the  judgment  should  be  de  bonis  tes- 
tatoris.  Ibid 

5.  An  executor  lent  a  sum  of  £4100  of 
his  testator's  assets,  on  the  security  of 
a  property,  worth  at  the  time  between 
£60,000  and  £70,000,  and  incumbered 
to  the  amount  of  £27,000.     The  so- 
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licitor  for  the  borrower  was  also  em- 
ployed for  the  executor,  the  lender. 
No  opinion  of  Counsel  was  taken  on 
the  title,  and  no  searches  were  made, 
as  it  had  been  done  on  two  occasions 
within  seven  years,  on  other  loans. 
The  security  having  turned  out  de- 
fective in  value,  the  executor  was 
decreed  to  bring  in  the  money.  C. 
Waring  v.  Waring  331 

6.  The  executor  of  a  trustee  having  been 
ordered  to  invest  a  sum  in  stock,  to 
the  credit  of  a  cause,  and  having  ne- 
glected to  do  so  for  twoyears,  during 
which  the  funds  fell : — ^JS^/i  (affirming 
the  Master's  order)  that  he  waa  bound 
to  pay  the  price  of  the  sum  in  stock 
on  the  day  on  which  he  was  ordered 
to  invest  it,  with  interest,  at  £3^  per 
cent,  only,  from  that  day.  B.  Getaghty 
V,  Geraghty  414 

EXEMPTION. 

In  1731,  the  lands  of  B.  and  M.,  with 
so  much  of  the  tithes  as  were  vested 
in  the  lessor,  were  demised  for  fifty- 
one  years.  In  1764,  F.  became  en- 
titled to  the  interest  in  the  lease,  and 
«o  continued  until  1782,  when  it 
expired.  The  lands  of  B.,  C.  and 
M.  were  demised  to  F.,  for  lives, 
with  covenant  for  perpetual  renewal, 
in  1751. 

In  1766j  the  tithes  of  B.,  C.  and  M.  were 
demised  for  lives,  with  covenant  for 
perpetual  renewal.  In  1813  and  1832, 
renewals  of  the  lease  were  granted, 
the  interest  of  which  was  vested  in 
A.  In  1834,  a  tithe  composition  was 
made  in  the  parish  where  the  lands 
were  situate,  and  the  Commissioners 
certified  that  a  certain  proportion  of 
the  tithes  was  payable  to  those  claim- 
ing under  the  lease  of  1766,  and  the 
remainder  to  the  vicar.  There  was 
DO  evidence  of  the  payment  of  tithes 
for  sixty  years  previous  to  1834. — 
Heldt  overruling  objections  to  the 
Master's  report,  that  the  right  of 
exemption  from  the  payment  of  tithes, 
under  the  1  &  2  Vic.,  c  109,  s.  18, 
was  not  established,  the  case  falling 
within  the  exception  in  section  20. 
R.    Ellis  V.  (TNeill  280 


The  exception  in  that  I  &  2  Vic.,  c.  109» 
s.  20,  is  not  confined  to  the  case  of  a 
demise  of  tithes  to  the  owner  or  occu- 
pier of  the  lands  in  respect  of  which 
the  tithes  are  payable.  Ibid 

[S.  C.  reversed  by  the  Lord  Chancellor.] 

629 
EXTINGUISHMENT. 
See  Renewal,  2. 

Statute  op  Limitations,  1. 

FEE  FARM  GRANT. 
See  Compensation. 

Renewable  Leasehold  Act. 

FEME  COVERT. 
See  Mabbied  Woman. 

FINES. 
The  interest  in  a  lease  for  lives  renewable 
for  ever  was  settled  on  A  for  life,  re- 
mainder, subject  to  a  jointure  to  A's 
wife,  to  the  use  of  his  children,  who 
were  minors.  In  1839>  one  of  the 
lives  being  dead,  a  negociation  for  a 
renewal  took  place  between  A  and  B, 
one  of  six  parties  entitled  to  the  rever- 
sion, acting  on  behalf  of  all.  In  1847» 
a  renewal  was  executed  as  an  escrow 
by  the  reversioners,  on  the  promise, 
which  was  not  fulfilled,  of  immediate 
payment  of  the  fine.  In  July  1849, 
a  demand  in  writing  of  the  renewal 
fines  was  made  by  B,  on  behalf  of  him- 
self and  the  other  parties  interested, 
on  A.  In  March  1851,  vstoihex  cestui 
que  vie  having  died  in  the  meantime, 
A  tendered  the  amount  of  the  renewal 
fines.  Held,  that  the  right  to  a  re- 
newal had  been  forfeited,  and  a  peti- 
tion for  that  purpose  was  accordingly 
dismissed,  with  costs.  C.  Wood  v. 
Knox  109 

FORFEITURE. 
See  Fines. 
Renewal. 

FRAUD. 
See  Agent. 

BANKRUPTCr. 

Teust. 
Although,  to  sustain  a  case  of  firaud, 
and  to  show  that  a  will  has  been  made 
under  coercion  and  influence,  the  evi- 
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dence  must  be  pointed  to  the  very 
factum  of  the  will,  and  directly  show 
that  the  instrument  whose  validity  is 
disputed  was  executed  under  pressure 
of  coercion  and  undue  influence,  the 
jury  may,  from  circumstantial  evi- 
dence, or  from  inference  and  pre- 
sumption from  such  evidence,  come 
to  the  conclusion  that  coercion  and 
undue  influence  existed.  C.  Ross- 
borough  v.  Boyie  489 

FRAUDULENT  PREFERENCE. 

In  order  to  constitute  a  fraudulent  pre- 
ference, it  is  not  sufficient  that  a  pay- 
ment or  security  was  voluntary,  and 
made  at  a  time  when  the  trader  was 
in  insolvent  circumstances.  It  is  ne- 
cessary to  show  that  it  was  made  in 
contemplation  of  bankruptcy.  Bkt 
Ct.    In  re  Ryan  33 

FUNDS. 

1.  A  sum  was  received  by  a  respondent 
from  the  tenants  subsequently  to  the 
appointment  of  a  receiver  by  a  puisne 
creditor.  The  receiver,  in  his  account, 
was  charged  with  the  sum  as  received 
by  him,  and  a  conditional  order  for 
an  attachment  was  obtained  against 
the  respondent,  before  the  extension 
of  the  receiver  by  a  prior  creditor. — 
Held^  that  as  the  tenants  paid  the 
sum  prior  to  the  extending  order,  it 
was  to  be  considered  as  a  sum  paid 
by  the  tenants  for  the  receiver,  and 
that  the  petitioner  in  the  first  matter 
was  entitled  to  it.  R.  0*Callaghan 
v.*  O'Callagkan  376 

2.  A  fund  ordered  to  be  paid  to  the 
surviving  plaintifls,  in  an  injunction 
suit,  abated  and  dismissed  by  the  81st 
Order  of  1843.  R.  Thomas  v.  Thomas 

399 
HUSBAND  AND  WIFE. 
See  CoNsjENT. 

1.  A  decree  declared  a  will  null  and  void, 
and  directed  an  account  of  by-gone 
rents,  and  that  the  defendants,  A  and 
B  his  wife,  should,  within  a  month 
aftei*  the  date  of  the  Master's  report, 
pay  to  the  plaintifls  the  sum  which 


INJUNCTION. 

the  Master  should  report  to  be  due 
on  such  account.  A  died,  and  the 
suit  was  revived  against  his  executor ; 
but  afler  A's  death,  and  before  the 
revivor,  B  filed  a  further  discharge  in 
the  Master's  office.  Heldy  that  the 
decree  did  not  impose  a  several  lia- 
bility on  B;  and  the  Court  refused 
an  order  that  she  should  pay  the  sum 
found  due  by  the  report.  R.  Ross- 
borough  V.  Boyse  448 

2.  A  decree,  directing  a  husband  and  wife 
to  pay  a  sum  of  money,  imposes  a 
joint  liability  on  them,  which  may  be 
enforced  during  the  husband's  Hfe; 
but  It  does  not  impose  a  several  lia- 
bility on  the  wife,  nor  can  it  be  en- 
forced against  her  ailer  the  husband's 
death.  Ibid. 

3.  B,  the  wife  of  A,  claimed  certain 
lands,  as  devisee  under  a  will,  which 
the  decree  in  a  suit,  instituted  by  the 
heir  against  A  and  B,  declared  to  be 
null  and  void.  The  decree  further 
directed  an  account  of  all  sums  re- 
ceived by  A  and  B,  or  either  of  them, 
on  account  of  the  said  lands,  and  or- 
dered the  defendants  to  pay  the  sum 
iq  be  found  due  on  taking  such  ac- 
count. A  died  before  the  Master's 
report  was  made  up.  The  suit  waa 
revived  against  his  personal  represen- 
tative. The  Master  found  the  sum 
received  by  A  and  B.  Heldy  that  B 
was  personally  responsible  for  the  en- 
tire amount  by  the  Master's  report 
found  to  be  due.  C.  Rossborough  v. 
Boyse  629 

A  decree,  directing  a  husband  and  wife 
to  pay  a  sum  of  money,  in  respect  of 
the  rents  and  profits  of  lands  received 
by  the  wife,  or  by  the  husband,  in 
her  right,  may  be  enforced  against 
the  wife  after  the  husband's  death. 

Ibid 

INCUMBERED  ESTATES  ACT. 
See  Receiver,  6. 

INJUNCTION. 
1.  On  a  motion  for  an  injunction  to  re- 
strain the  infringement  of  a  patent, 
an  order  was  made  that  the  motion 
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should  stand  until  the  plaintiff  brought 
an  action  at  law.  There  was  a  ver- 
dict fbr  the  plaintiff,  and  the  defend- 
ant tendered  a  bill  of  exceptions,  pend- 
ing which  the  motion  was  renewed  ; 
the  Court  granted  an  injunction,  the 
plaintiff  undertaking  to  abide  any  or- 
der which  the  Court  might  make,  by 
directing  an  issue,  or  otherwise,  to 
ascertain  the  damage,  if  anj,  which 
the  defendants  should  sustain  bj  obey- 
ing the  order,  in  case  the  defendant 
should  obtain  judgment  in  the  action 
at  law.    R.    Baxter  y.  Combe     245 

2.  Principles  which  guide,  the  Court  in 
granting  or  withholding  an  injunction 
after  verdict,  but  before  the  legal 
right  is  finally  determined.  Ibid 

3.  "  The  Court  has  a  right  to  consider 
all  the  circumstances ;  and  although 
it  is  not  bound  to  grant  an  injunc- 
tion after  a  verdict,  in  a  case  such 
as  Hill  V.  Thompson,  or  Bridson  v. 
JiPAlpinef  still,  on  the  other  hand, 
the  Court  may,  in  the  exercise  of  its 
authority,  and  of  a  well  regulated  dis- 
cretion, consider  the  circumstances  of 
the  case,  and  grant  the  injunction,  if 
it  be  proper  to  do  so,  though  the 
legal  right  has  not  been  finally  deter- 
mined."—Per  Smith,  M.  R.  Id.  250 

4.  S.  C.  affirmed  on  appeal.     C.        256 

5.  "  The  Court  feels  itself  bound,  prima 
facie,  to  make  an  order  for  the  in- 
junction on  the  verdict  of  a  juty,  al- 
though it  is  not  of  course  to  make  it 
when  the  question  is  still  open  in  a 
Court  of  Law.  The  authorities  all 
state  that  the  question  is  one  to  be 
determined  by  the  circumstances  of 
each  particular  case." — Per  Bradt, 
L.C.  Id.  251 

6.  The  general  rule  is,  that  though  there 
be  a  decree  for  the  administration  of 
assets,  a  creditor  of  the  testator  or 
intestate  will  not  be  restrained  by  in- 
junction from  proceeding  at  law  to 
make  the  personal  representative  lia- 
ble de  bonis  propriis  ;  but  where  a 
legatee,  who  has  proved  in  the  Mas- 
ters office  under  the  decree,  brings 
an  action  at  law  against  the  executor 
for  the  legacy,  the  Court  will  enjoin 


him,  though  the  judgment  in  the  ac- 
tion should  be  de  bonis  propriis  ;  for 
the  Court,  by  its  decree,  has  taken 
upon  itself  to  decide  upon  the  ques- 
tion of  assets,  without  which  the  plain- 
tiff at  law  cannot  recover,  and  will 
not  permit  that  question  to  be  tried 
at  law.   B.   Molyneux  v.  Scott    291 

7.  An  injunction  against  felling  timber 
having  been  obtained  against  the  re- 
spondent, on  a  motion  to  dissolve  it, 
the  Court  directed  an  action  to  be 
brought.  An  action  having  been 
brought,  and  the  respondent  having 
obtained  judgment  in  the  Exchequer 
Chamber,  the  Court  dissolved  the  in- 
junction, notwithstanding  the  pen- 
dency of  a  writ  of  error  to  the  House 
of  Lords ;  it  not  appearing  that  irre- 
parable mischief  would  be  done  to 
the  petitioner  by  dissolving  the  in- 
junction. R.  Earl  of  Mountcashell 
V.  Viscount  V.  O'Neill  455 

8.  The  M.  G.  W.  Railway  Company  had 
purchased,  under  the  sanction  of  an 
Act  of  Parliament,  the  Royal  Canal, 
and  all  the  property  belonging  to  it ; 
and  they  afterwards  entered  into  a 
contract  with  the  Grand  Canal  Com- 
pany to  purchase  the  Grand  Canal 
and  its  property^  and  that  until  an 
Act  of  ParUament  could  be  obtained 
for  the  purpose,  a  lease  should  be 
made  by  the  Grand  Canal  Company 
to  the  M.  G.  W.  Railway  Company, 
under  the  provisions  of  the  Canal 
Carriers'  Act,  8  &  9  Vic,  c.  42.  The 
agreement  was  adopted  at  a  me<}ting 
of  the  Grand  Canal  Company,  and  a 
driift  lease  approved  of,  which  com- 
prised not  only  the  tolls  and  duties  of 
the  canal,  but  also  all  the  real  estate 
and  personal  property  belonging  to 
the  Grand  Canal  Company.  Held, 
on  a  petition  filed  by  two  sharehold- 
ers of  the  Grand  Canal  Company,  to 
restrain  the  Company  from  executing 
the  lease,  that  although  the  lease  per 
se  was  within  the  Canal  Carriers'  Act, 
as  it  was  part  of  the  arrangement  for 
the  transfer  of  the  canal  and  its  pro- 
perty to  the  Railway  Company,  it  was 
illegal ;  and  the  Court  granted  an  in- 
junction to  prevent  the  execution  of 
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INSOLVENCY. 


it.     C.     M*Donnell  v.    The   Grand 
Canal  Company  678 

9.  The  Court  will  not  consider  the  quan- 
tum of  interest  of  shareholders  in  a 
Company  who  seek  for  an  injunction, 
nor  whether  their  interest  would  en- 
title them  to  vote  at  a  meeting  of  the 
Company ;  but  where  the  petitioners 
had  purchased  two  shares  for  a  nomi- 
nal consideration,  after  the  agreement 
which  thej  complained  of  had  been 
entered  into,  and  with  full  notice  of 
it,  and  for  the  purpose  .of  preventing 
its  completion,  the  Court  refused  an 
injunction.  Ibid 

10.  An  injunction  against  felling  timber 
was  obtained  against  the  respondent ; 
but  the  respondent  by  his  affidavit  in 
answer  claimed  the  timber  as  his  own 
property ;  and  on  a  motion  to  dissolve 
the  injunction,  founded  on  that  affida- 
vit, the  Court  directed  an  action  to 
be  brought  to  try  the  legal  right.  An 
action  having  been  brought,  the  re- 
spondent obtained  the  judgment  of 
the  Court  of  Exchequer  Chamber, 
one  Judge  alone  dissenting.  The  pe- 
titioner sued  out  and  prosecuted  a  writ 
of  error  to  the  House  of  Lords.  Heid^ 
reversing  the  order  at  the  Rolls,  that 
the  injunction  ought  to  be  continued. 
C.  JEarl  of  Mauntcashell  T,  Viscount 
O'Neill  €19 

INSOLVENCY. 

1 .  The  dividends  of  a  sum  of  Bank  stock, 
and  another  sum  in  £3^  per  cent, 
stock,  were,  by  a  deed  made  betveen 
E.  S.  and -several  of  his  creditors,  as- 
signed to  a  trustee,  in  trust,  to  pay 
the  dividends  of  the  Bank  stock  to 
E.  S.,  for  his  maintenance  and  support, 
until  he  should  become  a  bankrupt  or 
insolvent,  or  assign  the  same,  or  until 
any  creditor  of  his.  should  do  any  act 
or  acts  for  the  purpose  of  having  same 
applied  in  or  towards  payment  of  his 
individual  debt,  and  no  longer ;  and 
as  to  the  residue  of  the  stock,  and  as 
to  the  said  dividends,  from  and  after 
the  time  when  E.  S.  should  become 
bankrupt  or  insolvent,  or  assign  the 
«ame,  or  from  and  after  the  time 
when  any  creditor  of  his  should  pro- 


ceed to  attach  the  same  for  payment 
of  his  individual  debt,  upon  certain 
trusts,  for  the  benefit  of  scheduled 
creditors.  The  deed  contained  a  pro- 
viso, that  the  deed  might  be  cancelled, 
or  Uie  application  of  the  trust  funds 
changed  by  the  consent  of  the  majo- 
rity of  the  scheduled  creditors  and 
E.  S.  A  creditor  of  £.  S.,  who  was 
not  a  party  to  the  deed,  an4  whose 
judgment  was  prior  to  it,  obtained  a 
conditional  order  to  charge  the  two 
sums  of  stock.  E.  S.  showed  cause, 
relying  on  the  deed.  Heldy  that  the 
conditional  order  was  not  a  proceeding 
to  attach  the  dividends  which  gave 
effect  to  the  limitations  over.  B. 
Synge  v.  Synge  262 

2.  Qutsre — Whether  the  limitations  over 
be  not  void  ?  Aid 

3.  No  creditor  claiming  under  the  deed 
showing  cause,  the  Court  made  the 
order  absolute,  as  to  the  dividends  of 
the  Bank  stock,  but  allowed  the  cause 
as  to  the  £3^  per  cent  stock,  the  deed 
being  for  valuable  consideration.  Ibid 

4.  W.  C.  being  entitled  to  an  annuity, 
and  to  a  certain  fund  in  inversion,  on 
his  first  marriage,  assigned  them  to 
trustees,  in  trust,  to  pi^  the  annuity 
to  W.  C.  for  life,  or  until  he  should 
become  bankrupt  or  insolvent;  and 
from  the  time  of  his  death,  or  of  his 
so  becoming  bankrupt  or  insolvent, 
upon  trust,  in  favour  of  the  wife  and 
the  issue  of  the  marriage.  Upon  his 
second  marriage,  W.  C.  assigned  to 
trustees  another  fimd,  to  which  he 
was  entitled  afler  the  death  of  A.,  in 
trust,  for  himself  for  life  after  the 
death  of  A.,  or  until  he  should  fail  in 
circumstances,  or  become  bankrupt  or 
insolvent ;  atid  after  his  decease,  bank- 
ruptcy or  insolvency,  to  pay  the  prin- 
cipal sum  amongst  his  two  children 
of  the  first  marriage,  and  the  issue  of 
the  second  marriage,  as  he  should  ap- 
point, &c.  Heldy  that  the  insolvency 
in  the  settlement  on  W.  C.'s  first  mar- 
riage, on  which  the  limitation  over 
was  to  take  effect,  was  an  inabili^  to 
pay  his  debts,  and  not  taking  the  be- 
nefit of  the  Insolvent  Act. 
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INSURANCE. 

Semble — A  limitation  in  a  settletaaent, 
that  the  settlor's  property  shall  go 
oyer  on  his  insolvency,  is  valid. 

Held^  that  the  limitations  in  both  the 
said  settlements  were  valid  as  against 
trustees,  to  whom  W.  C.  had  assigned 
his  life  interests  for  the  payment  of 
his  creditors,  when  he  was  unable  to 
meet  his  debts  and  liabilities. 

Held  also,  that  a  failure,  bankruptcy  or 
insolvency,  meant  by  the  second  set- 
tlement, before  the  death  of  A«,  the 
first  tenant  for  life,  would  give  effect 
to  the  limitation  over.  R.  In  the 
moHer  of  Casey's  Trusts  419 

INSURANCE. 

Lands  were,  by  a  marriage  settlement 
of  1801,  conveyed  to  trustees,  in  trust, 
for  C,  the  intended  wife,  for  life,  re- 
mainder to  B.,  the  intended  husband, 

•  for  life,  remainder  in  trust  for  the 
younger  children  of  the  marriage, 
with  a  power  to  the  trustees  to  sell 
the  lands,  and  lay  out  the  produce  in 
the  purchase  of  other  lands,  in  fee,  or 
in  Government  securities.  There  was 
one  younger  child  of  the  marriage,  K. 
The  trustees  sold  the  lands,  and  lent 
a  portion  of  the  purchase-money  to 
B.,  on  the  security  of  his  bond  and 
warrant,  and  a  policy  of  insurance  on 
his  life,  which  was  effected  by  the 
trustees.  By  a  deed  of  1832,  to  which 
neither  K.  nor  her  trustees  were  par- 
ties, B.  and  his  eldest  son  R.  conveyed 
other  estates,  of  which  B.  was  tenant 
for  life,  with  remainder  to  R.  in  tail, 
to  the  use  of  a  trustee,  for  600 
years,  to  raise  by  mortgage  a  sum  of 
£16,000,  to  pay  off  incumbrances; 
and  after  reciting  that  bonuses  had 
accrued  on  the  policy  of  insurance  to 
the  amount  of  £2500,  and  that  B.  had 
agreed,  in  order  to  indemnify  R.*s  es- 
tate, to  assign  to  the  trustee  of  the 
term  all  his  interest  in  the  policy  of 
insurance,  and  all  bonuses  thereon,  B. 
assigned  all  his  interest  in  the  said 
policy  of  insurance,  &c.,  in  trust,  to 
apply  the  produce  thereof  in  pay- 
ment or  part  payment  of  the  sum  of 
£16,000,   intended   to   be   borrowed. 


JUDGMENT. 


«5» 


The  £16,000  was,  in  1834,  raised  by 
mortgage  of  the  term,  without  re- 
ferring to  the  policy  or  indemnity 
clausein  the  deed  of  1834.  By  deeds 
of  1839  and  1843,  the  surviving  trus- 
tee of  the  deed  of  1801  assigned  the 
judgment  and  the  policy  of  insurance 
to  R.,  as  a  new  trustee,  on  the  trusts 
of  the  deed  of  1801 ;  and  C.  and  K. 
accepted  the  judgment  and  policy  as 
a  proper  investment  of  the  trust  fund. 
Further  bonuses,  afterwards  accrued 
on  the  poliey.  Held,  that  the  mort- 
gagees were  not  entitled  to  the  bo- 
nuses, under  the  indemnity  clause  of 
the  deed  of  1832. 

QucBre — Whether  E.  was  entitled  to  the 
bonuses  as  against  R  ? 

Held,  that  the  deed  of  1832,  though  not 
binding  on  K.,  might  be  read  as  evi- 
dence of  the  title  of  the  mortgagees, 
R.     O'Grady  v.  Brady  439 

INTEREST. 
See  Receiveb,  I. 

SuilEtT,  1. 

JUDGMENT. 
See  Acknowledgment. 
Receiver,  2,  3,  4,  5. 

1.  Whether  judgments  entered  within 
twenty  years  before  the  passing  of 
the  Re-docketing  Act,  9  Q»  4,  c.  35, 
and  not  re-docketed  within  twenty 
years  from  their  entry,  or  within  five 
years  from  the  passing  of  the  A€t, 
are  void  as  against  a  purchaser  (a 
mortgagee  of  1825),  who  became 
such  before  the  passing  of  the  Act  ? 
QwBre. 

Held — That  such  judgments  were  void 
as  against  a  sub-mortgage  (made  in 
1841)  of  the  mortgage  of  1825r  C. 
WalcoU  V.  Condon  1 

2.  "I  have  now  to  dispose  of  the  plain- 
tiff's claim  to  priority  as  against  the 
judgments  of  1819.  My  opinion  re- 
mains the  same  as  that  which,  along 
with  Mr.  Justice  Crampton,  I,  wl^en 
Chief  Justice,  certified  in  a  case, 
Colyer  v.  Marnell,  sent  to  the  Court 
of  Queen's  Bench  by  this  Court.  1, 
therefore,   am   of  opinion,   that    the 
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JUDGMENT. 


mortgage  of  1825,  and  the  sub-mort- 
gage of  1841,  ought  to  have  priority 
over  the  judgments  of  1819;  hut  I 
think  that,  in  deference  to  the  deci- 
sion of  my  predecessor,  in  Hickton 
T.  Collis^  and  in  the  conflict  of  judi- 
cial opinions  on  this  subject,  I  ought 
not  to  act  on  the  opinion,  although  I 
express  it ;  and  therefore  pro  forma 
I  decree  in  favour  of  the  judgment 
creditors." — Per  Blackburnb,  L.  C. 
Waleoit  v.  Condon  14 

3.  A  judgment  obtained^  against  a  bank- 
rupt, and  registered  as  a  mortgage, 
under  the  6th  and  7th  sections  of  the 
13  &  14  Ftc,  c.  29,  before  the  issuing 
of  the  commission,  is  a  charge  on  the 
bankrupt's  lands,  in  priority  to  his 
simple  contract  debts.  Bkt.  Ct.  In 
re  Ryan  33 

4.  The  13  &  14  Fitc,  c.  29,  thus  repeals 
the  126th  section  of  the  6  W.  4, 
c.  14,  the  leading  Irish  Bankrupt  Act. 

Ibid 

5.  QwBre Whether  an  affidavit  made 

by  one  only  of  several  conuzees  is  a 
sufficient  compliance  with  the  terms 
of  the  6th  section  ?  Ibid 

6.  *'  And  this  brings  me  to  the  all-im- 
portant question — namely,  the  legal 
operation  and  effect  of  the  registra- 
tion, under  the  mortgage  clauses  of 
the  last  statute  on  judgments.  I 
believe  it  is  the  first  time  that  this 
extraordinary  and  mischievous  enact- 
ment has  been  brought  under  the 
notice  of  any  Court.  I  say  delibe- 
rately, that  the  provisions  contained 
in  the  6th  and  7th  sections  of  the 
13  &  14  Vic,  c.  29,  must  be  attended 
with  the  most  injurious  consequences 
to  the  commercial  interests  of  Ire- 
land; consequences  strangely  over- 
looked by  the  person,  whom  I  know 
not,  who  prepared  those  clauses.  It 
is  due  to  this  Court  to  state  publicly, 
that  this  Act  was  introduced  without 
any  communication  with  Mr.  Com- 
missioner Fi^UNKET  or  myself;  and 
I  should,  probably,  have  remained  in 
complete  ignorance  of  this  injurious 
legislation  until  the  present  question 
was  raised,  were  it  not  for  the  habit 


of  reading  the  Acts  passed  each  ses- 
sion immediately  on  being  published, 
and  I  thus  first  discovered  these 
clauses,  which  are  to  transmute  a 
mere  judgment  creditor,  by  his  own 
act  exclusively,  into  a  complete  mort- 
gagee. I  must  say,  in  conclusion, 
that  I  am  strongly  of  opinion  that 
before  the  close  of  the  present  session 
of  Parliament,  a  clause  ought  to  be 
introduced  into  some  Irish  Act,  to 
the  effect  that  no  such  mortgage  as 
this  should,  in  the  event  of  the  bank- 
ruptcy of  the  conusor  of  a  judgm^it, 
or  other  party  liable,  give  any  pri- 
ority over  the  other  creditors  under 
the  commission."— ^P^  Macan,  B.  C. 
Id.  41-42 

7*  Neither  the  suing  out  of  an  elegit 
nor  the  appointment  of  a  receiver  on 
a  judgment  not  redocketed  or  revived 
as  required  by  the  9th  G.  4,  c.  35, 
will  render  it  valid  against  a  subse- 
quent purchaser  for  valuable  consi- 
deration.    P.  C.    In  re  Judge     152 

8.  Judgment  by  default  was  entered 
up  on  a  receiver's  recognizance ; 
a  levari  issued  against  the  surety, 
and  the  Sheriff  returned  goods 
on  hands  for  want  of  buyers.  An 
injunction  was  granted  against  the 
levari,  on  payment  of  the  amount  of 
it  into  Court.  The  surety  applied 
to  set  aside  the  judgment  by  default, 
and  an  order  was  made  that  the  judg- 
ment should  stand,  but  that  the  surety 
might  be  at  liberty  to  plead  to  the 
scire  facias.  He  did  plead,  and  a 
demurrer  taken  to  the  rejoinder  was 
allowed  ;  and  it  was  ordered  that 
judgment  be  entered  up  for  the  plain- 
tiff, which  was  accordingly  done. — 
Heldy  that  the  latter  judgment  was 
irregular,  and  the  first,  not  being  a 
continuing  judgment,  and  being  de- 
termined by  the  death  of  the  receiver, 
a  levari  could  not  be  sued  out  on  it. 

The  practice  of  the  Petty-bag  side  of 
the  Court,  and  of  the  three  Law 
Courts,  under  those  circumstances, 
certified  to  the  Master  of  the  Rolls. 
R.    In  the  matter  ofHerrichs  minors 

183 
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'*It  appears  to  me  to  be  contrary  to  I 
the  principles  of  the  Common  Law-^  { 
first,  that  two  judgments  should  be 
entered  on  the  same  security  ;  and 
secondly,  where  a  security  is  not  a 
continuing  security  (and  the  recog- 
nizance in  this  case  had,  as  I  have 
already  stated,  ceaj^ed  to  be  a  conti- 
nuing security  by  the  death  of  the 
receiver  in  1 849),  that  a  party  should 
mark  his  execution  for  a  sum  which 
he  now  alleges  was  too  small ;  and 
that  after  the  Sheriff's  return,  and 
the  amount  of  the  levari  lodged  in 
Court,  he  should  seek  to  mend  his 
hand  by  issuing  a  further  execution 
for  nearly  an  equal  amount.  As  to 
the  course  of  practice  in  England, 
I  apprehend  there  is  no  doubt  that 
such  a  proceeding  never  was  heard  of 
there."— Ptfr  Smith,  M.  R.    Id.  189 

JURISDICTION. 
See  Appeal. 

Devise,  3,  5,  6,  7,  8. 

LANDLORD. 
Where  the  landlord  is  seised  in  fee- 
simple  of  the  reversion,  he  is  entitled 
to  compensation,  under  the  6th  sec- 
tion of  the  statute  for  the  conversion 
of  the  reversion  to  an  estate  in  the 
fee-farm  rent.     C.    Ex  parte  Knox 

57 
LEASE.    ' 

I.  The  M.  G.  W.  Railway  Company  had 
purchased,  under  the  sanction  of  an 
Act  of  Parliament,  the  Royal  Canal 
and  all  the  property  belonging  to  it ; 
and  they  afterwards  entered  into  a 
contract  with  the  Grand  Canal  Com- 
pany to  purchase  the  Grand  Canal 
and  its  property,  and  that  until  an 
Act  of  Parliament  could  be  obtained 
for  the  purpose,  a  lease  should  be 
made  by  the  Grand  Ganal  Company 
to  the  M.  G.  W.  Railway  Company, 
under  the  provisions  of  the  Canal 
Carriers'  Act,  8  &  9  Vic.,  c.  42.  The 
agreement  was  adopted  at  a  meeting 
of  the  Grand  Canal  Company,  and 
a  draft  lease  approved  of,  which  com- 
prised not  only  the  tolls  and  duties  of 
the  canal,  but  also  all  the  real  estate 


and  personal  property  belonging  to 
the  Grand  Canal  Company.  Held, 
on  a  petition  filed  by  two  shareholders 
of  the  Grand  £!anal  Company,  to 
restrain  the  Company  firom  executing 
the  lease,  that  although  the  lease  per 
Me  was  within  the  Canal  Carriers'  Act, 
as  it  was  part  of  the  arrangement  for 
the  transfer  of  the  canal  and  its  pro- 
perty to  the  Railway  Company,  it  was 
illegal ;  and  the  Court  granted  an 
injunction  to  prevent  the  execution 
of  it.  C.  McDonnell  v.  The  Grand 
Canal  Company  578 

2.  The  Royal  Canal  and  the  Grand  Canal 
run  parallel  to  each  other  for  a^short 
distance,  and  then  diverge  and  fall 
into  the  River  Shannon  at  some  dis- 
tance from  each  other. 

Held^  that  as  they  communicate  with 
each  other  by  water,  they  are  within 
the  Canal  Carriers'  Act,  so  as  to 
enable  th^  Grand  Canal  Company, 
under  that  Act,  to  make  a  lease  of 
their  tolls  and  duties  to  the  M.  G.  W. 
Railway  Company,  who  had  become 
proprietors  of  the  Royal  Canal.    Ibid 

LEGACY. 

1.  A  testator,  by  his  will,  made  in  1840, 
in  case  of  his  wife  having  a  child  after 
his  death,  l^flt  to  that  child  eight  shares 
he  had  in  the  N.  Bank,  and  ten  shares 
in  the  B.  Bank — Held,  that  three 
children  born  after  the  will,  and  before 
the  testator's  death,  were  entitled  to 
the  shares.     C.     In  re  Lindsay  239 

2.  *'  The  result  of  the  two  cases  ofRann 
V.  Hughes,  and  Deeks  v.  Strutt,  was 
that  an  express  promise,  without  the 
existence  of  assets  or  some  other  con- 
sideration, would  not  make  the  execu- 
tor liable  personally,  nor  would  assets, 
without  an  express  promise,  make  him 
so  liable.  In  order  to  create  a  personal 
liability  in  him,  both  must  be  com- 
bined, t.  e.,  assets  or  some  other  con- 
sideration, and  an  express  promise — 
and  the  express  promise  must,  under 
the  Statute  of  Frauds,  be  in  writing." 
Per  Smith,  M.  R.  Mofyneux  v. 
Scott  297 
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LOAN. 


3.  A  sum  of  £1000  was  left  by  a  will 
to  M.  V.  By  a  codicil,  if  M.  V. 
should  be  married,  and  not  leave 
children  or  child  alive,  the  £1000,  left 
by  the  will,  was  to  become  the  property 
of  E.  S.  and  F.  S.,  but  if  M.  V. "  should 
ever  marry,  and  leave  a  child  alive, 
or  children,  in  that  case  she  can  leave 
the  said  £1000  as  she  thinks  proper, 
to  one  or  amongst  any  children  she 
may  have."  By  a  further  codicil,  the 
£1000  was  left  "  to  M.  V. ;  but  if  she 
died  without  children,  it  was  to  be- 
come the  property  of  E.  S.  and  F.  S." 
M.  V.  married,  and  died,  leaving  no 
child,  but  leaving  a  grandchild,  the 
son  of  a  deceased  daughter,  to  whom 
she  had  appointed  the  £1000  on  her 
marriage. — Held,  that  the  bequest 
was  an  absolute  one  to  M.  V.,  with  an 
executory  bequest  over  to  E.  S.  and 
F.  S.,  if  she  should  die  without  leaving 
issue  living  at  her  death,  whether 
children  or  remoter  issue,  which,  in 
the  events  which  had  happened,  had 
failed.  R.  In  the  matter  of  Synge^s 
Trusts  379 

4.  A  testator,  by  his  will,  dated  in  1798, 
gave  to  his  wife  the  sum  of  £1500, 
which  he  was  possessed  of  by  the 
death  of  his  mother,  and  which  he 
became  entitled  to  under  the  marriage 
settlement  of  his  father.  By  a  codicil, 
in  1800,  after  stating  that  his  brother 
E.  had  married  and  had  children,  he 
willed  that  after  the  death  of  his  wife, 
the  children  of  his  two  brothers  E. 
and  F.  (should  F.  marry  and  have 
issue)  '*  should  have  the  sum  of  £1687, 
which  he  got  by  the  death  of  his 
mother,  and  that  was  charged  on  the 
estate  of  A,  in  such  proportions  as  his 
wife  should  will  it."  At  thp  date  of 
the  codicil,  the  £1687,  which  was  the 
same  sum  as  that  left  by  the  will,  was 
lent  on  a  judgment  against  A.  It  was 
paid  off  in  1803,  and  invested  by  the 
testator  in  £3^  per  cent,  stock.  Held^ 
that  the  legacy  given  by  the  codicil  to 
the  children  of  the  testator's  brothers 
was  a  general  or  demonstrative  legacy 
(not  a  specific  one),  and  was  not 
adeemed  by  the  payment  of  the  judg- 


ment and  investment  of  the  moneys  iir 
the  funds.     R.     Thomas  v.  Thomas 

399 
LEVARI. 
See  Judgment,  5. 
Recognizance  1. 

LIEN. 
A  bill  for  an  injunction  was  filed  by  W. 
in  a  cause  of  W.  v.  8.,  to  restrain  S. 
from  suing  at  law  on  certain  bills  of 
exchange :  notice  of  a  motion  to  give 
security  for  costs  waa  served,  pending 
which  W.  obtained  a  decree  pro  eon- 
fessoy  whereby  it  was  referred  to  the 
Master  to  take  an  account  of  the  money 
bona  fide  advanced  by  S.  to  W.,  who 
undertook  to  pay  any  balance  which 
should  be  found  due  by  him  on  the 
account.  An  order  was  afterwards 
made,  on  consent,  that  the  decree  and 
injunction  should  be  set  aside,  S.  un- 
dertaking to  file  his  answer  within  a 
month;  and  that  he  should  have  a 
lien  on  the  funds  reported  or  decreed 
in  the  cause  of  W.  v.  M'K,,  and  if 
the  answer  was  not  filed  within  a 
month,  that  the  decree  and  injunction 
should  remain  in  force.  Afterwards 
E.  obtained  an  order  in  the  cause  of 
W,  V.  M^K.y  that  the  same  funds  should 
be  charged  with  a  sum  in  favour  of 
E.,  and  that  when  the  funds  should 
be  allocated,  he  should  be  at  liberty 
to  file  a  charge,  and  be  reported  the 
said  sum.  Held,  that  S.  had  acquired 
a  lien  on  the  funds  for  any  demand 
for  costs,  or  otherwise,  which  he  should 
establish  his  right  to  in  the  suit  of 
W,  V.  S.;  and  that  he  had  priority 
over  E.,  neither  party  having  lodged 
his  order  with  the  Accountant-Gene- 
ral.     R.     Waller  v.  Wildridge     155 

LIMITATION. 
See  Deed,  3,  4,  5. 
Estate,  1,  2. 

LIMITATIONS. 
See  Statute  of  Libotations. 

LOAN. 

"  The  employment  of  the  same  profes- 
sional person,  in  the  ordinary  case  of 
vendor  and  purchaser,  is,  from  the 
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<;onflicting  nature  of  the  duties  which 
each  employer  has  a  right  to  have 
performed,  for  obvious  reasons  highly 
objectionable.  Practically,  and  for  the 
most  obvious  reasons,  it  is  equally,  if 
not  more  so,  for  the  lender  to  employ 
the  borrower's  solicitor.  Though 
there  is  not 'a  conflict  of  rights, 
there  is  an  opposition  of  interests, 
and  the  solicitor  for  the  borrower 
must  be  anxious  to  remove  the  very 
difficulties  which  it  is  his  duty  to  dis- 
cover and  suggest.  There  is,  in  short, 
such  an  inconsistency  in  the  interests 
of  each  party,  that  a  common  agent 
of  both  can  hardly  do  his  duty  to  the 
one  without  betraying  or  neglect- 
ing his  duty  to  the  other.** — Per 
Blackbubne,  L.  C.  Waring  v. 
Waring  337 

LUNATIC. 
A  lunatic  may  be  permitted  to  travel 
in  England,  on  proper  Security  being 
given ;  but  the  Court  will  not  give 
leave  to  the  cyommittee  to  take  the 
lunatic  out  of  the  United  Kingdom, 
on  a  medical  certificate  that  it  would 
be  to  the  advantage  of  the  lunatic  to 
travel  in  a  Continental  climate.  C. 
In  re  Hackett  375 

MARRIAGE. 

A  marriage  celebrated  in  England,  be* 
tween  a  native  and  domiciled  Scotch- 
man and.  an  Irishwoman,  may  be 
dissolved  by  a  decree  for  a  divorce 
pronounced  by  the  Court  of  Session 
in  Scotland.  C.  Maghee  v.  McAl- 
lister 604 
MARRIED  WOMAN. 
See  Separatb  Estate,  2. 

1.  The  interest  due  at  the  time  of  a  fund 
settled  to  the  separate  use  of  a  mar- 
ried woman,  with  a  clause  against 
anticipation,  charged  with  the  amount 
of  a  promissory  note  indorsed  by  her. 
C.    Fitzgihhon  v.  Blake  328 

2.  But  semble^  interest  which  accrued  due 
after  the  date  of  the  promissory  note 
could  not  be  charged  with  it.       Ibid 

MINOR. 

An  order  cannot  be  made  in  a  cause  j 


MONKS,  itc. 
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petition   against    a   minor,    without 
proofs.  C.  Holmes  v.  Holmes       126 

MISJOINDER. 

1.  The  uses  to  which  the  estate  was  to  be 
conveyed,  by  the  deed  of  1827,  were 
to  D.  P.,  remainder  to  the  first  and 
every  other  son  of  his  first  marriage 
successively,  and  the  heirs  male  of 
each  such  son  lawfully  issuing ;  remain- 
der to  the  right  heirs  of  D.  P.,  who,  on 
the  settlement  executed  on  his  second 
marriage,  conveyed  his  supposed  re- 
version to  the  use  of  the  children  of 
the  second  marriage.  D.  P.  and  his 
children  of  both  marriages  were  plain- 
tiffs in  the  original  and  supplemental 
suits. 

Qutere — ^Whether  the  fee  vested  in  the 
sons  of  the  first  marriage,  and  whe- 
ther the  children  of  the  second  mar- 
riage took  any  estate  ?  C.  Persse  v. 
Persse  196 

2.  But  as  the  House  of  Lords  had  declared 
that  the  children  of  the  second  mar- 
riage were  entitled  to  the  benefit  of 
the  deed  of  1827,  the  Court  held  that 
there  was  no  misjoinder  of  plaintiffs 
in  the  supplemental  suit.  Ibid 

MONKS,  BEQUEST  TO. 

1.  Bequest  of  an  annuity  to  the  monks  of 
S.,  to  provide  clothing  for  the  poor 
children  attending  their  schools — 
Held  to  be  valid.  C.   Carbery  v.  Cox 

231 

2.  Held  also,  that  the  bequest  showed  a 
general  charitable  intent,  which  the 
Court  would  effectuate,  though  the 
school  should  be  accidentally  disconti- 
nued, or  should  cease  to  answer  the 
very  description  of  it  in  the  will.   Ibid 

3.  Bequest  of  an  annuity  to  the  parish 
priest  of  D.,  to  provide  for  the  ex- 
pense of  an  organ  and  organist  for 
the  chapel  of  B : — Held^  valid.    Ibid 

.  A  testator  bequeathed  an  annuity  to 
the  monks  of  M.,  to  be  appropriated 
to  the  improvement  of  the  chapel  of 
M.  The  abbot  of  M.,  at  the  time  of 
the  testator*s  death,  died.  Held^  that 
his  successor  had  no  right  to  the  an- 
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nuitj,  and  that  there  was  no  general 
charitable  purpose  foV  which  a  scheme 
should  be  directed.  C.  Carhery  v. 
Cox  231 

MORTGAGE. 

1.  In  1820,  Blackacre  and  other  lands 
were  mortgaged  for  £1200.  The 
equity  of  redemption  in  Blackacre 
having  subsequently  devolved   upon 

A,  he  mortgaged  it  in  1825  tx)  the 
plaintiff.   In  1830,  A  contracted  with 

B,  that  on  B's  paying  to  the  mortga- 
gee of  1820  the  sum  of  £565,  then 
remaining  due  on  that  mortgage,  an 
annuity  of  £66  per  annum  should  be 
'*  effectually  granted  to  B  out  of  the 
mortgaged  premises."  B  paid  £565 
to  the  mortgagee  of  1 820.  By  deed  of 
the  7th  of  November  1830,  to  which 
the  only^parties  were  the  mortgagee 

^  of  1820,  and  C,  the  brother  of  A, 
reciting  that  £1454  was  due  on  the 
mortgage  of  1820,  the  mortgagee,  in 
consideration  of  £1281,  expressed  to 
be  paid  to  him  by  C  ^'  and  others  for  his 
use,"  conveyed  Blackacre  and  the  other 
mortgaged  lands  and  the  mortgage  debt 
to  C,  his  executors,  administrators  and 
assigns.  By  a  deed,  bearing  date  on 
the  following  day,  reciting  the  mort- 
gage of  1820,  and  that  C  had  become 
entitled  to  it,  and  that  A  had  become 
entitled  to  "several  parts  of  the 
mortgaged  premises,"  and  that  A  and 
C  had  agreed  to  grant  an  annuity  out 
of  those  premises — they,  in  considera- 
tion of  £565,  expressed  to  be  paid  to 
them,  granted  the  annuity  of  £66  to 
B  out  of  the  mortgaged  premises, 
including  Blackacre.  Then  followed 
a  covenant  by  A  to  pay  the  annuity ; 
and,  as  a  further  security  for  the 
annuity,  A  and  G  demised  the  pre- 
mises for  two  hundred  years  to  a 
trustee  for  B.  Held — That  as  against 
the  lands  of  Blackacre,  the  annuity 
was,  to  the  extent  of  the  sum  due  on 
the  mortgage  of  1820,  prior  to  the 
plaintiff's  mortgage  of  1825.  C. 
Walcott  V.  Condon  1 

2.  A  judgment  obtained  against  a  bank- 
rupt, and  registered  as  a  mortgage, 


under  the  6th  and  7th  sections  of  the 
13  &  14  Vic,  c.  29,  before  the  issuing 
of  the  commission,  is  a  charge  on  the 
bankrupt's  lands,  in  priority  to  his 
simple  contract  debts.  Bkt.  Ct.  In  re 
Ryan  33 

3.  The  13  &  14  Vic,  c.  29,  thus  repeals 
the  126th  section  of  the  6  W.  4,  c.  14, 
the  leading  Irish  Bankrupt  Act  Ibid 

4.  Qucere. — Whether  an  affidavit  made 
by  one  only  of  several  conuzees  is  a 
sufficient  compliance  with  the  terms 
of  the  6th  section  ?  Ibid 

5.  An  equitable  mortgagee,  by  deposit  of 
Railway  shares,  is  entitled  to  priority 
over  a  prior  judgment  creditor  of  the 
mortgagor,  who  has  obtained  an  order 
charging  the  shares,  under  the  3  <&  4 
ViCy  c.  105,  s.  23,  subsequently  to  the 
mortgage.  R.  Dunster  y.  Glengall  47 

6.  This  Court  will  not  appoint  a  receiver 
in  a  foreclosure  suit,  or  a  suit  to  raise 
a  charge  affecting  lands,  unless  a 
year's  interest  is  due,  or  the  property 
is  in  danger  of  being  evicted  (e,  g.  for 
non-payment  of  head  rent),  or  there  is 
reason  to  apprehend  that  it  will  be 
insufficient  to  pay  the  charges  on  it. 
An  absolute  order  for  a  sale  in  the 
Incumbered  Estates  Court  will  not  of 
itself  induce  the  Court  to  vary  the 
rule.     R. ,  Herbert  v.  Greene      270 

7.  But  where  a  judgment  creditor,  who 
had  registered  an  affidavit  of  owner- 
ship, under  the  13  &  14  Fic,  c.  29, 
on  the  same  day  filed  a  cause  petition, 
which  was  referred  to  the  Master,  under 
the  15th  section  of  the  Court  of  Chan- 
cery (Ireland)  Regulation  Act,  1850 ; 
and  the  Master  made  a  decretal  order, 
appointing  a  receiver  for  the  payment 
of  the  sum  due  on  foot  of  the  j  udgmen  t :  • 
the  Court,  on  appeal,  it  appearing  by 
affidavit  that  the  lands  would  be  in- 
sufficient* to  pay  the  judgment,  ex- 
tended the  receiver,  who  had  been 
appointed  in  another  matter,  but  re- 
served the  question  of  costs,  until  the 
produce  of  a  sale  which  was  pending 
in  the  Incumbered  Estates  Court 
should  be  ascertained.  Ibid 

8.  "  I  have  had  inquiry  made  from  Mr. 
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Long  and  Mr.  Darley,  gentlemen  well 
acquainted  with  the  coarse  and  prac- 
tice of  the  Court  of  Chancery,  and  I 
have  been  informed  that  the  same  rule 
prevails  in  that  Court;  and  that  in 
making  up  a  foreclosure  decree  in  the 
Court  of  Chancery,  it  is  not  of  course 
to  enter  on  the  decree  an  order  of 
reference  for  the  appointment  of  a 
receiver,  but  that  a  case  must  be  made 
at  the  hearing  for  such  order,  on  some 
such  grounds  as  I  have  stated." — Per 
Smith,  M.  R.  Herbert  v.  Grenee  275 

9.  '*It  is  also  a  well  settled  general  rule 
of  the  Court  not  to  pay  any  part  of 
the  principal  of  a  mortgage  or  charge 
out  of  the  rents  and  profits,  or  to 
appoint  a  receiver  for  that  purpose. 
Where  the  fund  ultimately  turns  out 
to  be  deficient  for  the  payment  of 
incumbrances,  the  rents  and  profits 
received  by  a  receiver  are  applied 
towards  the  payment  of  such  incum- 
brances, in  addition  to  the  produce  of 
the  sale ;  but  the  general  rule  is,  as 
I  have  stated,  not  to  pay  any  part  of 
the  principal  of  the  charge  or  incum- 
brance out  of  the  rents  and  profits." 

**  The  provision  in  the  Sheriffs'  Act  to 
the  contrary  was  an  exception  to  the 
general  rule;  the  appointment  of  a 
receiver -under  that  Act  being  in  the 
nature  of  an  equitable  execution^  and 
in  lieu  of  the  elegit." — Per  Smith, 
M.R.  Id.  275 

NE  EXEAT  REGNO. 
A  respondent  is  not  entitled  to  his  dis- 
charge from  custody  under  a  ne  exeat 
regnoy  upon  the  ground  that  he  was 
made  amenable  to  that  writ  by  means 
of  an  arrest  under  a  warrant  issued 
on  informations  swovn  by  the  peti- 
tioner, in  respect  of  the  same  matters 
which  were  in  question  in  the  suit ; 
even  though  the  prosecution  instituted 
in  pursuance  of  those  informations  be 
eventually  abandoned,  if  the  petitioner 
appear  to  have  had  a  bona  fide  inten- 
tion of  prosecuting  the  criminal  pro- 
ceedings at  the  time  of  procuring  the 
arrest  on  the  warrant.  C.  Kelly  v. 
Birch  466 


NOTICE,  Ac. 
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NEW  TRIAL. 

1.  In  cases  relating  to  the  devise  of  real 
estates,  the  Court  intervenes  only  ly 
reason  of  the  existence  of  some  impe- 
diment to  proceeding  at  law,  in  order 
to  have  the  rights  of  the  parties  sub- 
mitted, by  means  of  that  intervention, 
to  a  legal  issue  before  a  jury;  and 
the  Court  cannot  decide  against  the 
verdict  of  a  jury  otherwise  than  by 
granting  a  new  trial.  C.  Rossbo- 
rough  V.  Boyse  489 

2.  According  to  the  earlier  authorities, 
the  Court  would  not  bind  the  inherit- 
ance by  one  trial;  but  there  is  now 
no  absolute  rule  requiring  the  Court 
as  of  course  to  grant  a  second  trial  of 
an  issue  devisavit  vel  non,  unless  it  is 
satisfied  that  a  second  trial  may  afford 
more  satisfactory  grounds  for  the  final 
adjudication  between  the  parties.  Ibid 

3.  '*  The  doctrine  of  the  Court  on  this 
subject  may  have  been  at  times  more 
relaxed,  and  in  earlier  cases  we  find 
it  said  that  the  Court  will  not  bind 
the  inheritance,  as  it  is  expressed,  by 
one  trial.  To  whatever  extent  that 
notion  may  have  prevailed,  I  think  I 
may  say  it  is  no  longer  prevalent, 
and  the  current  of  modern  authorities 
tends  in  the  contrary  direction." — Per 
Beady,  L.  C.  Id.  497 

4.  Where  the  Judge  who  tried  the  case 
expressed  himself  not  dissatisfied  with 
a  verdict  in  an  issue  devisavit  vel  non^ 
finding  against  the  will,  and  the  Court 
concurred  in  the  verdict,  and  no  new 
evidence  had  been  discovered,  al- 
though some  existed,  which  the  party 
had  not  availed  himself  of,  the  Court 
refused  to  grant  a  new  triaL        Ibid, 

NOTICE. 

See  Charging  Order. 
Chose  in  Action. 

NOTICE  PARTIES. 
See  Parties. 

NOTICE  TO  TREAT. 
See  Agreement. 

Railway  Company. 
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PARTIES. 
A  person  who  was  properly  an  answer- 
ing party  in  a  cause,  and  is  made  a 
notice  party,  is  not  bound  by  the  pro- 
ceedings. Therefore,  where  a  consent 
was  signed  by  a  solicitor,  as  solicitor 
for  nnd  on  behalf  of  the  plaintiflT,  and 
such  solicitor  happened  to  be  the  ge- 
neral solicitor  of  a  person  so  circum- 
stanced, it  was  Held  that  she  was  not 
bound  by  the  consent,  which  did  not 
purport  to  be  signed  on  her  behalf. 
R.     O' Grady  v.  Brady  439 

PATENT. 
See  Imjunction. 

PLEADING. 
See  Estoppel. 

PORTIONS. 
A  sum  of  £8000  was  charged  on  lands  of 
K.  by  a  marriage  settlement,  as  por- 
tions for  children,  to  be  shared  or 
divided  between  them  in  such  parts  or 
proportions,  and  to  vest  and  be  paid  to 
such  children  respectively  at  and  upon 
such  age,  days  or  times,  and  to  be  sub- 
ject to  such  charges,  provisoes  and 
limitations,  such  charges  or  limitations 
being  for  the  benefit  of  some  or  one  of 
them,  and  in  such  manner  as  W.  M. 
the  younger,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing, 
or  by  his  last  will,  should  direct  or 
appoint,  and  in  default  of  appointment 
to  be  equally  divided  between  or 
among  such  children,  share  and  share 
alike,  the  shares  of  sons  to  be  paid  at 
twenty-one,  and  the  shares  of  daugh- 
ters at  twenty-one  or  marriage.  W. 
M.,  by  his  will,  bequeathed  a  legacy  of 
£2000  to  his  wife,  and  the  interest  of 
the  remabder  of  the  money  of  which 
he  might  die  possessed,  for  her  own 
use  and  for  the  maintenance  and  edu- 
cation of  his  two  daughters,  and  he 
charged  his  estate  of  K.,  as  he  was  en- 
titled to  do  by  his  marriage  settlement, 
with  £8000,  which,  together  with 
the  residue  of  his  fortune,  he  wished 
to  be  divided  in  equal  shares  between 
his  two  daughters,  and  he  left  the 
xesidue  of  his  fortune  in  money,  after 


paying  the  £2000  to  his  wife,  together 
with  the  sum  of  £8000  charged  upon 
the  estate  of  E.,  to  be  equally  divided 
between  them ;  the  entire  to  belong 
to  either  of  his  daughters,  should  the 
other  not  arrive  at  the  age  of  eighteen 
years. — Held^  that  the  will  operated 
as  an  execution  of  the  power  under 
the  settlement,  and  that  the  portions 
of  the  daughters  vested  at  the  tes- 
tator's death,  and  bore  interest  from 
that  date.  C.  Murphy  v.  Murphy  95 

POWER. 
See  PoRTioirs. 
Vesting. 

1.  By  marriage  articles,  Blackacre,  the 
property  of  the  wife,  was  limited  to 
the  husband  and  wife  for  their  lives 
and  the  life  of  the  survivor  of  them, 
with  remainder,  subject  to  a  term  to 
secure  portions  of  £1000  for  younger 
children  of  the  marriage,  to  the  first 
and  other  sons  of  the  marriage,  in  tail ; 
and  Whiteacre,  the  property  of  the 
husband,  was  settled  upon  the  husband 
and  wife  and  the  survivor  of  them 
for  their  lives,  with  power  iot  the  sur- 
vivor to  appoint  Whiteacre  to  any 
one  or  more  of  the  children  of  the 
marriage;  and  in  default  of  appoint- 
ment, equally  amongst  them.  The 
wife  died  first,  leaving  a  son  and  a 
daughter.  The  husband,  by  his  will, 
devised  and  appointed  Blackacre  to 
the  son,  and  devised,  limited  and  ap- 
pointed Whiteacre  to  the  daughter  for 
her  life,  with  remainder  to  the  son,  in 
case  he  should  survive  her ;  and  de- 
clared it  to  be  his  intention  that  '^  the 
bequest  to  her  should  be  taken  as 
and  for  any  sum  or  claim  she  might 
have  under  and  by  virtue  of  his  mar* 
riage  settlement,  or  any  other  deed 
executed  by  him." — Held^  that  the 
daughter  was  bound  to  elect  between 
the  £1000  portion  and  the  benefit 
ffiven  her  by  the  will.  C.  Fearon  v. 
Fearon  19 

2.  A  testator  having,  under  his  marriage 
settlement,  a  power  of  appointing  a 
sum  of  £1500  amongst  his  children 
(which  sum  was,  in  default  of  appoint- 
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ment,  to  be  divided  amongst  them 
eqaaUj),  and  having  only  two  sons, 
H.  and  W.,  appointed  to  his  son  H. 
£1,  and  to  his. son  W.  £1 ;  and  as  to 
the  residue,  appointed  the  same  to  his 
son  W^  adding: — **1  request  him  to 
have  the  same  invested  on  mortgage 
or  in  the  purchase  of  lands,  and  set- 
tled on  himself  for  life,  with  remain- 
der to  his  child  or  children  as  he  may 
appoint,  with  remainder  to  such  child 
or  children  of  my  son  H^  as  he  may 
appoint,  with  remainder  to  my  own 
right  heirs."  The  testator,  out  of  his 
own  property,  conferred  by  his  will 
other  benefits  upon  W.  Heldy  that 
W.  was  bound  to  elect  between  his, 
rights  under  the  settlement  and  his 
rights  under  the  wilL  C.  Mariarty 
V.  Martin  26 

3.  A  power  to  appoint  to  and  amongst 
children,  in  such  shares  and  propor- 
tions, or  to  appoint  a  sum  '*j;o  be 
divided  to  and  amongst  children  in 
such  shares,"  &c.,  as  the  donee  of  the 
power  shall  appoint,  does  not  author- 
ise the  exclusion  of  any  of  the  chil- 
dren.    E.    Minchin  v.  Minchin  167 

4.  A  father,  having  a  power  of  appoint- 
ment over  property,  consisting  of  mo- 
ney and  land,  in  favour  of  his  two 
children  A  and  B,  by  deed  poll,  reci- 
ting that  £1000  had  been  paid  to 
A,  as  a  marriage  portion  out  of  the 
trust  fund,  and  that  it  was  intended 
as  her  share  of  the  trust  fund,  and  a 
satisfaction  of  her  claim  thereon,  ap- 
pointed and  declared  that  the  said 
sum  of  £1000,  part  of  said  trust  fund, 
should  be  the  full  share  of  A;  and 
he  appointed  the  remainder  of  the  pro- 
perty to  B.  By  a  deed,  executed  five 
days  afterwards,  reciting  a  mortgage 
by  the  father,  of  property  not  the  sub- 
ject of  the  power,  to  secure  a  portion 
of  the  trust  fund  lent  to  him;  and 
that  the  father  was  indebted  in  ano- 
ther sum  of  £200,  and  that  he  had 
agreed  to  convey  his  equity  of  re- 
demption, in  consideration  of  B,  the 
son,  securing  an  annuity  to  his  mo- 
ther, and  charging  the  equity  of  re- 
demption with  the  debt  of  £200 :  the 


father  conveyed  the  equity  of  redemp- 
tion to  B,  and  B  charged  it,  and  the 
trust  property  which  had  been  ap- 
pointed to  him,  with  an  annuity  for 
his  mother,  and  with  the  debt  of  £200. 
Held^  in  the  absence  of  evidence  of 
the  value  of  the  equity  of  redemption, 
that  the  appointment  could  not  be  im- 
peached by  A,  as  against  a  purchaser 
without  notice  from  B.  C.  Mills  v. 
Spear  304 

5.  A  marriage  settlement  recited  au  in- 
tention to  secure  a  jointure  for  the 
wife ;  and  the  property  (which  was 
the  husband's)  was  vested  in  trustees 
to  secure  same,  and  subject  thereto, 
upon  such  uses  and  for  such  persons 
as  the  husband  should  appoint  by  deed 
or  will,  and  in  default  thereof,  for  the 
children  of  the  marriage,  share  and 

share  alike Heldy  that  the  power  . 

was  a  general  one,  and  not  restricted 
to  children  of  the  marriage  by  the 
subsequent  limitation  in  their  favour. 
C.     Lanauze  v.  Malone  354 

6.  The  settlor,  by  his  will,  referred  to  the 
settlement,  and  confirmed  the  join- 
ture, and  bequeathed  the  lands  nomi- 
natitHj  and  cdl  his  other  property,  to 
trustees  for  the  benefit  (in  the  events 
that  happened)  of  his  only  daughter 
(who  afterwards  died  under  age,  &c.), 
with  remainders  over,  but  he  did  not 
refer  to  the  power. — Held^  that  the 
power  was  well  executed  by  the  will 
in  favour  of  the  first  remainderman. 

Ibid 

7.  A  fund  was  bequeathed  in  trust  for 
the  separate  use  of  A  for  life,  and 
that  she  should  be  at  liberty  to  dis- 
pose of  it  by  her  last  will  and  testa-  ' 
ment,  provided  the  power  should  not 
be  exercised  in  favour  of  B.  A,  hav- 
ing survived  her  husband,  made  a 
wUl  appointing  the  fund.  Held,  that 
the  appointees  were  trustees  for  cre- 
ditors of  A,  and  the  fund  assets  for 
payment  of  his  debts.  R.  Edie  v. 
Bahington  568 

8.  The  rule  that  where  a  general  power 
of  appointment  is  exercised  in  favour 
of  a  volunteer,  he  is  a  trustee  for  the 
creditors  of  the  appointee,  holds,  where 
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the  power  is  to  be  exercised  by  will 
only.  R.  Edie  v.  Babington  568 
9*  A  power  is  general,  though  there  be 
a  restriction  against  exercising  it  in 
favour  of  one  person.  Ibid 

PRACTICE. 
See  Adbiiristration  Suit. 
Affidavit. 
Appeal. 

Chakcery  Regulation  Act. 
Charging  Order. 
Conditional  Order. 
Consent. 
Costs. 

Decree,  1,  4. 
Enrolment. 
Fund. 

Judgment,  6,  7* 
Minor. 

Ke  exeat  Regno. 
Parties. 
Prohibition. 
Receiver. 
Recognizance. 
Revivor. 
Sale. 
Service. 
Stop  Order. 
Suggestion. 

PRIORITY. 

1.  In  1820,  Blackacre  and  other  lands 
were  mortgaged  for  £1200.  The 
equity  of  redemption  in  Blackacre 
haviiitg  subsequently  devolved  upon 

A,  he  mortgaged  it  in  1826  to  the 
plaintiff.  In  1830,  A  contracted  with 

B,  th^t  on  B's  paying  to  the  mortga- 
gee of  1820  the  sum  of  £565,  then 
remaining  due  on  that  mortgage,  an 
annuity  of  £66  per  annum  should  be 
"  effectually  granted  to  B  out  of  the 
mortgaged  premises.''  B  paid  £565 
to  the  mortgagee  of  1820.  By  deed 
of  the  7th  of  November  1 830,  to  which 
the  only  parties  were  the  mortgagee 
of  1820,  and  C,  the  brother  of  A,  re- 
citing that  £1454  was  due  on  the 
mortgage  of  1820,  the  mortgagee,  in 
consideration  of  £1281,  expressed  to 
be  paid  to  him  by  C  "  and  others,  for 
his  use,"  conveyed  Blackacre  and  the 
other  mortgaged  lands  and  the  mort- 


gage debt  to  C,  his  executors,  admi- 
nistrators and  assigns.  By  a  deed, 
bearing  date  on  the  following  day, 
reciting  the  mortgage  of  1820,  and 
that  C  had  become  entitled  to  it,  and 
that  A  had  become  entitled  to  *'  seve- 
tsl  parts  of  the  mortgaged  premises," 
and  that  A  and  C  had  agreted  to  grant 
an  annuity  out  of  those  premises — 
they,  in  consideration  of  £565,  ex- 
pressed to  be  paid  to  them,  granted 
the  annuity  of  £66  to  B  out  of  the 
mortgaged  premises,  including  Black- 
acre.  Then  followed  a  covenant  by 
A  to  pay  the  annuity ;  and  as  a  fur- 
ther security  for  the  annuity,  A  and 
0  demised  the  premises  for  two  hun- 
dred years  to  a  trustee  for  B.  Reld^ 
that  as  against  the  lands  of  Blackacre, 
the  annuity  was,  to  the  extent  of  the 
sum  due  on  the  mor%age  of  1820, 
prior  to  the  plaintiff's  mortgage  of 
1825.     C.    Walcott  v.  Condon        1 

2.  An  equitable  mortgagee,  by  deposit 
of  railway  shares,  is  entitled  to  prio- 
rity over  a  prior  judgment  creditor  of 
the  mortgagor  who  has  obtained  an 
order  charging  the  shares  under  the 
3  &  4  Ftc,  c.  105,  s.  23,  subsequently 
to  the  mortgage.  R.  Dunster  v. 
Lord  Glengall  47 

3.  A  stop  order  gives  no  priority  to  the 
party  who  has  obtained  it,  unless  it  is 
lodged  with  the  Accountant-General, 
the  lodgment  being  equivalent  to  no- 
tice to  the  trustee  of  the  fund,  or  the 
debtor.      R.      Waller  v.   Wildridge 

155 
PROHIBITION. 

1.  The  affidavits  on  which  an  application 
for  a  writ  of  prohibition  is  grounded 
ought  to  be  entitled  simply  in  the 
Court  to  which  appication  is  made. 
C.     Rich  V.  Anderson  463 

2.  Hie  writ  of  prohibition  may  be  issued 
to  stay  proceedings  before  magistrates, 
even  affcer  conviction.  The  applica- 
tion to  the  Court  of  Chancery  for  a 
writ  of  prohibition  is  to  the  Common 
Law  side  of  that  Court,  and  the  con- 
ditional order,  though  issued  from  the 
Registrar's  office,  should  not  resemble 
an   injunction   order.  Ibid 
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PURCHASE-MONEY. 
See  Conditional  Obdsr. 

PURCHASER  FOR  VALUABLE 
CONSIDERATION. 

See  JuDGBiENT,  7* 

Rb-DOCK£TINO,  3. 

RAILWAY   COMPANY. 

L  A  Railway  Company  served  a  notice 
to  treat  for  the  purchase  of  land ;  and 

.  persons  in  their  employment,  who 
either  were,  or  acted  as  if  they  were, 
authorised  to  arrange  on  the  price, 
obtained  the  vendor's  signature  to  a 
printed  form  of  agreement  fixing  the 
sum. — Held,  that  the  Company  were 
bound  to  specifically  perform  this 
agreement,  though  not  signed  by  them 
under  their  corporate  seal.  C.  Smith 
V.  Dublin  and  Bray  Railway  Com- 
pany 226 

^.Semble. — An  award  made  after  the 
date  of  said  agreement,  and  under 
the  vendor's  protest,  by  the  arbitrator 
appointed  pursuant  to  14  &  15  Ftc., 
c.  70,  was  a  nullity.  Ibid 

■3.  Semble^i^^dA  the  price  to  be  paid  for 
the  land  been  ascertained  by  parol 
only,  after  service  of  the  notice  to 
treat,  the  contract  would  still  have 
been  binding.  Ibid 

An  "  The  other  cases  which  I  have  re- 
ferred to,  and  to  which  I  need  not 
more  particularly  allude,  in  9  Hare, 
p.  306,  Munt  V.  The  Shrewsbury  and 
Chester  Railway  Company,  Logan 
V.  The  Earl  of  Courtown,  all  proceed 
on  the  same  principle,  which  is  a 
plain  principle  of  public  policy.  The 
Court  will  therefore,  no  doubt,  in- 
terfere in  a  fit  and  proper  case,  to 
prevent  the  diversion  of  the  funds  of 
the  Company  from  the  purpose  for 
which  it  was  constituted,  and  to  pre- 
vent the  exercise  of  the  powers  of 
the  Company  to  efiect  an  object 
which  is  not  within  the  Act  of  Par- 
liament which  created  them.  There 
is  a  limit,  however,  and  but  one  limit, 
I  apprehend,  to  that  interference  of 
this  Court,  and  that  is,  that  it  will 
not,  as  it  is  now  settled  by  the  case 
of  Heaihcoate  v.  North  Staffordshire 


Railway  Company,  prevent  parties 
from  making  an  application  to  Par- 
liament for  any  purpose  which  they 
may  think  fit  out  of  their  Act  of  Par- 
liament, if  it  be  a  legal  purpose.  That 
is^  I  believe,  I  may  say  the  only  limit 
recognised  by  the  Court,  and  the  only 
restriction  placed  on  its  interference 
to  prcrent  a  deviation  by  the^  Com- 
pany from  the  line  of  railroad  or 
canal  which  it  was  constituted  to 
carry  out.  It  will  prevent  the  appli- 
cation of  the  funds  to  the  purpose  of 
soliciting  an  Act  of  Parliament, 
though  it  will  not  restrain  the  parties 
from  applying  for  the  Act  of  Farlia- 
ment" — Per  Brady,  L.  C.  McDon- 
nell V.  The  Grand  Canal  Company 

590 
RAILWAY  SHARES. 

1.  Quare. — ^Whether  the  doctrine  of 
Dearie  v..  J7a//.(3  Russ.  1)  is  a^^li- 
cable  to  an  equitable  assignment  of 
Railwav  shares?  R.  Dunster  v. 
Lord  Glengall  47 

2.  Shares  in  a  Railway  Company  were 
standing  in  the  name  of  a  bankrupt 
at  the  time  of  his  bankruptcy,  on  the 
13th  of  November  1847.  A  large 
sum  was  then  due  on  the  shares,  for 
calls,  which  the  Company  proved  for 
in  the  bankruptcy  in  July  1849>  and 
received  a  dividend,  the  assignees 
not  requiring  the  shares  to  be  brought 
in,  and  the  secretary  of  the  Company 
expressly  stating  that  they  had  no 
security  for  the  calls.  Subsequent 
calls  were  made,  the  shares  still  re- 
maining in  the  bankrupt's  name.  In 
July  1852,  the  Company  served  a 
notice  on  the  bankrupt,  that  the 
shares  would  be  forfeited,  and  accord- 
ingly the  shares  were  declared  for- 
feited, at  a  meeting  of  the  directors. 
In  May  1853,  the  assignees  tendered 
the  amount  of  the  calls  which  fell  due 
after  the  fiat. — Held,  on  a  petition 
filed  by  the  assignees  against  the 
Company,  that  the  assignees  might, 
when  the  Company  proved  for  the 
calls,  have  had  the  transmission  of 
the  shares  authenticated  to  them 
under  the  8th  Vic,,  c.  16,  s.  18  (Corn- 
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panics  Clauses  Consolidation  Act, 
1845),  and  have  had  them  sold  for 
the  benefit  of  the  bankrupt's  estate — 
but  that  the  assignees  not  having 
then  accepted  the  shares,  they  con- 
tinued the  property  of  the  bankrupt, 
and  had  been  forfeited  for  non-pay- 
ment of  the  calls.  C.  Turner  v.  The 
Dublin  and  Belfast  Junction  Rail- 
way  Company  526 

3.  Semble. — The  proof  under  the  bank- 
ruptcy was  not  equivalent  to  pay- 
ment of  the  calls,  so  as  to  satisfy  the 
provisions  of  the  statute,  which  makes 
the  payment  of  the  calls  a  condition 
precedent  to  the  right  to  transfer  the 
shares.  *      Ibid 

4.  The  Court  will  not  consider  the 
quantum  of  interest  of  shareholders 
in  a  Company  who  seek  for  an  in- 
junction, nor  whether  their  interest 
would  entitle  them  to  vote  at  a  meet- 
ing of  the  Company ;  but  where  the 
petitioners  had  purchased  two  shares 
for  a  nominal  consideration,  after  the 
agreement  which  they  complained  of 
had  been  entered  into,  and  with  full 
notice  of  it,  and  for  the  purpose  of 
preventing  its  completion,  the  Court 
refused  an  injunction.  C.  McDon- 
nell V.  Jlie  Grand  Canal  Company 

578 
RECEIVER. 
See  Bankbuftcy,  2. 
Costs,  6. 

1.  An  order  was  made  in  a  minor  matter, 
that  a  receiver,  who  was  also  execu- 
tor to  the  minors'  father,  should  be 
at  liberty  until  March  1847  to  ma- 
nage certain  lands  and  the  stock 
thereon  in  the  same  manner  as  the 
minors'  father  was  in  the  habit  of 
managing  the  same — ^the  receiver 
undertaking  to  keep  regular  accounts 
of  his  receipts  and  to  furnish  the 
same  to  the  Master  every  three 
months ;  and  after  March  1 847,  the 
receiver  was  ordered  to  take  proper 
steps  for  procuring  tenants  to  the 
property.  The  receiver  continued  to 
manage  the  lands  after  March  1847, 
without  a  further  order. 

Semble^  the  receiver's  surety  was  liable 


for  the  management  by  the  reoeiter 
as  such  ;  but  not  for  so  much  of  the 
quarterly  balances  as  was  due  by  him 
as  executor  up  to  March  1847.  R. 
In  re  Herricks  minors  183 

2.  Qwere, — Whether  the  surety  was  lia- 
ble to  balances  due  after  March  1847  ? 

3.  It  is  discretionary  to  charge  a  receiver's 
surety  with  interest  on  bis  balances; 
and  the  surety  having  paid  the  entire 
of  the  balances  in  this  case,  the  Court 
refused  to  do  so.  Ibid 

4.  This  Court  will  not  appoint  a  re- 
ceiver in  a  foreclosure  suit,  or  a  suit 
to  raise  a  charge  affecting  lands,  un- 
less a  year's  interest  is  due,  or  the 
property  is  in  danger  of  being  evicted 
\e,  g.  for  non-payment  of  head-rent), 
or  there  is  reason  to  apprehend  that 
it  will  be  insufficient  to  pay  the 
charges  on  it.  An  absolute  order  for 
a  sale  in  the  Incumbered  Estates 
Court  will  not  of  itself  induce  the 
Court  to  vary  the  rule.  R.  Herbert 
V.  Greene  270 

5.  But  where  a  judgment  creditor,  who 
had  registered  an  affidavit  of  ownership, 
under  the  13  &  14  Ftc,  c.  29,  on  the 
same  day  filed  a  cause  petition,  which 
was  referred  to  the  Master  under  the 
15th  section  of  the  Court  of  Chancery 
(Ireland)  Regulation  Act  1850;  and 
the  Master  made  a  decretal  order,  ap- 
pointing a  receiver  for  the  payment 
of  the  sum  due  on  foot  of  the  judg- 
ment :  the  Court,  on  appeal,  it  appear- 
ing by  affidavit  that  the  lands  would 
be  insufficient  to  pay  the  judgment, 
extended  the  receiver,  who  had  been 
appointed  in  another  matter,  but  re- 
served the  question  of  costs,  until  the 
produce  of  a  sale  which  was  pending 
in  the  Incumbered  Estates  Court 
should  be  ascertained.  Ibid 

6.  "  It  is  a  well  settled  gen^id  rule  of 
the  Court  not  to  pay  any  part  of  the 
principal  of  a  mortgage  or  charge  out 
of  the  rents  and  profits,  or  to  appoint 
a  receiver  for  that  purpose.  Where 
the  fund  ultimately  turns  out  to  be 
deficient  for  the  payment  of  incum- 
brances, the  rents  and  profits  received 
by  a  receiver  are  applied  towards  the 
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payment  of  such  inctunbrances,  in  ad- 
dition to  the  produce  of  the  sale ;  but 
the  general  rule  is,  as  I  have  stated, 
not  to  pay  any  part  of  the  principal 
•of  the  charge  or  incumbrance  out  of 
the  rents  and  profits.'' 
•**  The  provision  in  the  Sheriffs'  Act,  to 
the  contrary,  was  an  exception  to  the 
general  rule;  thd  appointment  of  a 
receiver  under  that  Act  being  in  the 
nature  of  an  equitable  execution,  and 
in  lieu  of  the  elegit." — Per  Smith, 
M.  R.    Herbert  v.  Greene  275 

7. "  If  an  arrear  of  interest  is  due,  which, 
previous  to  the  Incumbered  Estates 
Act,  would  have  warranted  the  ap- 
pointment of  a  receiver,  it  would  be 
unreasonable  that  an  incumbrancer 
should  have  to  wait  for  the  payment 
of  such  interest,  during  the  interval 
which  might  elapse  between  the  abso- 
lute order  for  the  sale  and  the  sale  in 
that  Court  But  I  do  not  understand 
the  equity  which  the  petitioner's 
Counsel  alleges  arises  from  the  42nd 
section  of  the  statute,  and  that  be- 
cause the  petitioner  cannot,  in  conse- 
quence of  the  provisions  of  that  sec- 
tion, be  paid  by  a  sale  in  this  Court, 
and  that  some  time  may  elapse  before 
he  is  paid  in  the  Incumbered  Estates 
Court,  that  therefore  he  is  entitled  to 
be  paid  the  principal  as  well  as  inter- 
est of  his  demand  out  of  the  rents 
and  profits.  I  am  quite  unable  to 
understand  that  equity." — Per  Smith, 
M.R.  Id.  276 

6.  Neither  the  suing  out  an  elegitj  nor 
the  appointment  of  a  receiver  on  a 
judgment,  not  re-docketed  or  revived 
as  required  by  the  9  O^  4,  c.  36,  will 
render  it  valid  against  a  subsequent 
purchaser  for  valuable  consideration. 
P.  C.    In  re  Judge  152 

9.  After  a  judgment  debtor  has  become 
bankrupt,  a  receiver  cannot  be  ap- 
pointed on  petition  of  the  judgment 
creditor,  though  cause  is  shown  only 
by  a  puisne  mortgagee  in  possession. 
C.    Ryan  v.  Lefroy  351 

10.  A  sum  was  received  by  a  respondent 
from  the  tenants,  subsequently  to  the 


appointment  of  a  receiver  by  a  puisne 
creditor.  The  receiver,  in  his  account, 
was  charged  with  the  sum  as  received 
by  him,  and  a  conditional  order  for 
an  attachment  was  obtained  against 
the  respondent,  before  the  extension 
of  the  receiver,  by  a  prior  creditor. — 
Held^  that  as  the  tenants  paid  the  sum 
prior  to  the  extending  order,  it  was 
to  be  considered  as  a  sum  paid  by  the 
tenants  for  the  receiver,  and  that  the 
petitioner  in  the  first  matter  was  en- 
titled to. it.  R.  (yCallaghan  v. 
(yCcdlagkan  376 

11.  According  to  the  practice  of  the  In- 
cumbered Estates  Court,  the  purcha- 
ser is  entitled  to  the  rents  from  the 
last  gale  day  previous  to  the  purchase, 
as  the  Commissioners  charge  the  pur- 
chaser interest  at  £5  per  cent,  from 
the  expiration  of  fourteen  days  from 
the  day  of  purchase  or  confirmation 
of  the  sale ;  therefore,  where  the  sale 
took  place  on  the  21st  of  July,  the 
purchaser  was  declared  entitled  to  the 
gale  due  on  the  29th  of  September 
Mlowing,  although  he  did  not  lodge 
his  purchase-money  until  the  21st  of 
October.  R.  WalcoU  v.  Condon  431 

12.  After  a  receiver  has  been  discharged, 
and  the  purchaser  has  gone  into  pos- 
session, th^  Court  will  not  make  an 
order  that  the  tenants  shall  pay  to 
the  purchaser  the  rent  which  fell  due 
prior  to  the  discharge  of  the  receiver; 
the  receiver  is  to  receive  the  arrear 
due  prior  to  his  being  discharged, 
although  the  purchaser  may  be  enti- 
tled to  a  portion  of  such  arrear.  The 
Court  of  Chancery  does  not  order  the 
tenant  to  pay  such  arrears  to  the /mr- 
chaeer.  Ibid 

13.  The  practice  of  the  Court  of  Exche- 
quer, as  stated  in  Jackson  v.  Jackson 
(5  Ir.  Eq.  Rep.)  and  Jameson  v.  Far- 
rer  (3  Ir.  Eq.  Rep.),  is  not  the  prac- 
tice of  this  Court.  Ibid 

14.  Form  of  order  in  such  case.       Ibid 

15.  The  Side-bar  Rule,  discharging  a  re- 
ceiver, on  the  certificate  of  a  sale  in 
the  Incumbered  Estates  Court,  does 
not  operate  as  an  absolute  discharge. 
Although  he  cannot  proceed  against 
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the  lands  for  arrears  of  rent,  he  may 
proceed  against  the  tenant  hj  attach- 
ment or  sequestration,  on  the  Master's 
certificate,  or  by  action  in  the  name 
of  the  Master,  where  the  tenant  holds 
by  lease  under  the  Court,  for  the  ar- 
rears due  when  the  receiver  was  dis- 
charged. B.  WalcoU  ▼.  Condon  431 

RECOGNIZANCE. 
See  Cbown. 

1.  Judgment  by  default  was  entered  up 
on  a  receiver's  recognizance ;  a  levari 
issued  against,  the  surety,  and  the 
Sheriff  returned  goods  on  hands  for 
want  of  buyers.  An  injunction  was 
granted  against  the  levari^  on  pay- 
ment of  the  unount  of  it  into  Court. 
The  surety  applied  to  set  aside  the 
judgment  by  default,  and  an  order 
was  made  that  the  judgment  should 
stand,  but  that  the  surety  might  be 
at  liberty  to  plead  to  the  scire  facias. 
He  did  plead,  and  a  demurrer  taken 
to  the  rejoinder  was  allowed  ;  and  it 
was  ordered  that  judgment  be  entered 
up  for  the  plaintiff,  which  was  accor- 
dingly done.  Held^  that  the  latter 
judgment  was'  irregular,  and  the  first, 
not  being  a  continuing  judgment,  and 
being  determined  by  the  death  of  the 
receiver,  a  levari  could  not  be  sued 
out  on  it.  B.  In  the  matter  of  Her- 
ricks  minors  183 

2.  The  practice  of  the  Petty-bag  side  of 
the  Court,  and  of  the  three  Law 
Courts  under  those  circumstances, 
certified  to  the  Master  of  the  Bolls. 

Ibid 

3.  The  Crown  is  not  bound  by  the  Ban- 
kers' Acts,  33  G.  2,  c.  14  (Ir.),  and 
40  G.  3,  c.  22  (Ir.)  :  and  there  is  no 
distinction  in  this  respect  between  a 
Crown  debt  proper,  and  one  upon  foot 
of  a  receiver's  recognizance,  which  is 
executed  for  the  benefit  of  the  sub- 
ject, and  is  in  reality  a  security  be- 
tween private  parties.  C.  The  Queen 
V.  Guinness  211 

4.  The  costs  of  the  appointment  of  a  re- 
ceiver on  a  judgment  on  a  receiver's 
recognizance,  under  the  4  &  6  W,  4, 
c.  55,  i^nd  3  &  4   Vic,^  c.   105,  are 


chargeable  beyond  the  penalty  of  the 
recognizance  against  the  receiver,  and 
semblcy  against  his  sureties,  those  costa 
not  being  costs  at  the  Petty-bag  side 
of  the  Court.  B.  The  Queen  v.  Z>t/- 
Ion  564 

RE-DOCKETING. 

1.  Whether  judgments  entered  within 
twenty  years  before  the  passing  (^the 
Re-docketing  Act,  9  6r.  4,  c  35,  and 
not  re-docketed  within  twen^  years 
from  their  entry,  or  within  ^\q  jean 
from  the  passing  of  the  Act,  are  void 
as  against  a  purchaser  (a  mortgagee  of 
1825),  who  became  such  before  the 
passing  of  the  Act  ?     Qutere. 

Held — That  such  judgments  were  void 
as  against  a  sub-mortgage  (made  in 
1841)  of  the  mortgage  of  1825.  C. 
Walcott  V.  Condon  1 

2.  *'  I  have  now  to  dispose  of  the  plain- 
tiff's claim  to  priority  as  against  the 
judgments  of  1819*  My  opinion  re- 
mains the  same  as  that  which,  along 
with  Mr.  Jusdoe  Crampton,  I,  when 
Chief  Justice^  certified  in  a  case, 
Colyer^  v.  MamM^  sent  to  ^e  Court 
of  Queen's  Bench  by  this  Court.  I, 
therefore,  am  of  opinion,  that  the  mort- 
gage of  1825,  and  the  sub-mortgage  of 
1841  ought  to  have  priority  over  the 
j  udgments  of  1 8 1 9 ;  but  I  think  that,  in 
deference  to  the  decision  of  my  pre- 
decessor, in  Hickson  v.  CoUis,  and  in 
the  confiict  of  judicial  opinions  on  this 
subject,  I  ought  not  to  act  on  the 
opinion,  although  I  express  it;  and 
therefore  pro  ybrma  I  decree  in  favour 
of  the  judgment  creditors." — Per 
Blackburne,  L.  C.  Id,  14 

3.  Neither  the  suing  out  of  an  elegit 
nor  the  appointment  of  a  receiver  on 
a  judgment  not  re-docketed  or  revived 
as  required  by  the  9th  G.  4,  c  35, 
will  render  it  valid  against  a  subse- 
quent purchaser  for  valuable  con- 
sideration.  P.  C.    In  re  Judge     152 

RELEASE. 

By  a  deed  of  1827,  R.  P.  covenanted 
with  his  son  D.  P.,  that  after  the 
decease  of  R.  P.  P.,  the  estate  which 
should  thereupon  descend  to  or  vest 
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in  R.  P.  should  be  conveyed  to  cer- 
tain uses.  R.  P.  P.  was  found  a  lunatic, 
but  in  1820  he  had  made  a  will,  under 
which,  if  valid,  G.  P.  took  an  estate 
tail.  In  1830»  the  lunalic  being  dead, 
K.  P.,  in  violation  of  his  covenant, 
conveyed  the  estate  to  R.  H.  P.  In 
1832  an  ejectment  was  brought  by 
those  claiming  under  the  will  of  the 
lunatic,  at  the  trial  of  which  R.  P. 
and  R.  H.  P.  disputed  the  wilL  The 
conveyance  of  1830  was  set  aside  by 
a  decree  of  the  House  of  Lords,  by 
which  D.  P.  and  his  children  were 
declared  entitled,  as  against  R.  P.  and 
R.  H.  P.,  to  the  benefit  of  the  deed  of 
1827,  and  it  was  referred  to  the  Mas- 
ter to  settle  a  coaveyance.  The  Mas- 
ter, by  his  report  in  1843,  found  that 
D.  P.  had  not  laid  before  him  any 
conveyance.  In  1841,  R.  H.  P.  being 
in  possession,  a  compromise  was  en- 
tered into  between  him  and  G.  P., 
and  two  deeds  were  executed,  by  one 
of  which  G.  P.  released  all  right  and 
ti|;le  to  the  estate  to  R.  H.  P.,  in  con- 
sideration of  a  conveyance  of  a  portion 
of  the  estate  which  was  made  by  the 
other  deed*  A  supplemental  bill  hav- 
ing been  filed  by  D.  P.  and  his  children 
to  carry  the  decree  of  the  House  of 
Lords  into  execution  against  R.  H.  P. 
and  G.  P.,  who  was  not  a  party  to 
the  original  suit — 

Heldy  first — That  though  the  plaintiffs 
had  not  availed  themselves  of  their 
right  of  having  a  conveyance  under  the 
decree,  they  had  not  forfeited  their 
right  to  the  benefit  of  it,  as  R.  H.  P. 
had  by  the  deeds  of  1841  disabled 
himself  from  conveying  the  legal 
estate. 

Secondly— That  the  first  deed  of  1841 
being  a  release,  and  not  a  conveyance, 
was  an  acknowledgment  of  the  estate 
by  descent  in  R.  H.  P.,  and  operated  to 
confirm  that  estate,  and  therefore  that 
the  plaintiffs  were  entitled  to  have 
the  Lords'  decree  enforced  against 
G.  P.  (as  claiming  under  R.  H.  P.), 
altliough  he  was  not  a  party  to  the 
original  suit.     C.     Persse  v.  Persse 

196 


RENEWABLE  LEASEHOLD 
CONVERSION  ACT. 

1.  Where  the  landlord  is  seised  in  fee- 
simple  of  the  reversion,  he  is  entitled 
to  compensation  under  the  5th  section 
of  the  statute  for  the  conversion  of  the 
estate  in  the  reversion  to  an  estate  in 
the  fee-farm  rent.  Ex  parte  Knox  57 

2.  ^'  A  question  has,  I  believe,  arisen  as  to 
whether  there  can  be  an  appeal  to  the 
House  of  Lords  against  the  decision 
of  the  Court  in  cases  under  the  Re- 
newable Leasehold  Conversion  Act, 
or  from  the  decision  of  the  Lord  Chan- 
cellor on  appeal?  I  apprehend  it  will 
be  found  that  an  appeal  lies  to  the 
House  of  Lords  in  all  cases  where 
jurisdiction  is  given  to  the  Court  of 
Chancery.  The  22nd.  section  of  the 
Renewable  Leasehold  Conversion  Act 
gives  such  jurisdiction.  If  authority 
is  given  to  the  Lord  Chancellor  alone 
by  statute,  some  question  would  arise 
as  to  the  right  of  appeal  to  the  House 
of  Lords;  but  I  apprehend,  where 
jurisdiction  is  given  to  the  Court  of 
Chancery,  such  jurisdiction  is  given 
subject,  impliedly,  to  the  right  to 
appeal.  The  principal  case  on  the 
subject  is  Bignold  v.  Springfield; 
and  although  the  point  was  not  decided 
in  that  case,  it  will,  I  think,  be  found 
that  the  opinion  which  Lord  Brougham 
threw  out  is  correct,  and  that  on  the 
grounds  stated  by  Mr.  Knight  Bruce, 
who  argued  the  question  for  the  appel- ' 
lants,  an  appeal  will  lie.  The  obser- 
vations of  Lord  Langdale,  in  the 
important  case  of  The  Grand  Junction 
Canal  Company  v.  Dimes,  are  im- 
portant on  this  point." — Per  Smith, 
M.  R.  Id.  93 

RENEWAL. 
See  Deed. 

The  interest  in  a  lease  for  lives  renew- 
able for  ever  was  settled  on  A  for 
life,  remainder,  subject  to  a  jointure 
to  A's  wife,  to  the  use  of  his  children, 
who  were  minors.  In  1839,  one  of 
the  lives  being  dead,  a  negociation  for 
a  renewal  took  place  between  A  and 
B,  one  of  six  parties  entitled  to  the 
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reversion,  acting  on  behalf  of  all.  In 
1 847,  a  renewal  was  executed  as  an 
escrow  by  the  reversioners,  on  the 
promise,  which  wasiiot  fulfilled,  of 
immediate  payment  of  the  fine.  In 
July  1 849,  a  demand  in  writing  of  the 
renewal  fines  was  made  by  B,  on 
behalf  of  himself  and  the  other  parties 
interested,  on  A.  In  March  1651, 
another  cestui  que  -vie  having  died  in 
the  meantime,  A  tendered  the  amount 
of  the  renewal  fines.  Held^  that  the 
right  to  a  renewal  had  been  forfeited, 
end  a  petition  for  that  purpose  was 
accordingly  dismissed,  with  costs. 
C.     Wood  V.  Ktwx  109 

12.  A  lease  for  lives  renewable  for  ever 
was  vested  as  to  two-thirds  in  A,  and 
one-third  in  B,  subject  to  an  under- 
leasie  for  years,  at  a  profit  rent.  From 
1779  to  1822  the  head  rent  was  paid 
T)y  the  sub-tenant  who  was  in  in  pos- 
session, and  two-thirds  of  the  profit 
rent  to  A,  but  it  was  not  proved  that 
any  thing  was  paid  to  B.  In  1 822  the 
interest  in  the  underlease  was  con- 
veyed to  the  defendant,  subject  to  the 
entire  rent  reserved  by  it.  He  conti- 
nued to  pay  the  head  rent  and  two- 
thirds  of  the  profit  rent  to  A,  and  in 
1832  he  purchased  the  reversion  in 
fee. 

jffeld,  on  a  bill  filed  by  the  representative 
of  B,  to  have  the  benefit  of  a  decree 
for  a  renewal  in  respect  of  A's  in- 
terest: First — That  no  presumption 
of  the  extinguishment  of  B*s  third  of 
the  profit  rent,  or  a  conveyance  of  his 
'third  of  the  reversion,  arose. 

Secondly — That  the  retention  of  the  profit 
rent  gave  the  defendant  no  title,  under 
the  Statute  of  Limitations,  as  theXhird 
of  the  head  rent  must  be  presumed  to 
have  been  paid  or  retained  by  him  as 
the  agent  of  those  representing  B's 
interest.  C.  Hayes  v.  Woodley     142 

RENEWAL  FINES, 
i.  A  testator  devised  certain  lands  of  Q., 
in  trust,  as  soon  as  conveniently  might 
be  after  his  decease,  to  sell  and  dispose 
^f  the  said  lands,  and  ihat  the  money 
arising  from  the  sale,  togethei?  with 


the  rents  and  profits  of  the  said  lands, 
until  the  same  should  be  sold,  should 
be  consideted  as  part  of  his  personal 
estate,  and  should  be  applied  and  dis- 
posed of  in  the  same  manner  as  his 
personal  estate.  He  gave  his  personal 
estate  to  trustees,  upon  trust,  to  pay  his 
funeral  expenses,  debts  and  certain 
legacies,  and  in  the  next  place,  that  the 
yearly  amount  of  his  personal  estate 
thereby  directed  to  be  laid  out  in  the 
purchase  of  lands,  and  the  yearly  rents 
and  profits  of  the  lands  which  should  be 
purchased  with  such  personal  estate, 
or  any  part  thereof,  should  be  applied 
for  the  pajrment  of  his  debts  and 
legacies,  until  the  same  should  be  paid 
off  and  satisfied.  And  as  to  the  residue 
of  his  personal  estate,  upon  trust,  to 
lay  out  the  same  in  purchasing  lands 
of  inheritance  in  fee-simple,  to  be  con- 
veyed and  assured  to  his  grandson,  A. 
T.,  and  his  heirs,  subject  to  a  charge 
for  renewing  certain  chattel  leases, 
and  he  directed  a  term  for  years  to  be 
created  of  such  purchased  lands  for 
that  purpose:  and  upon  trust,  that 
until  a  proper  purchase  could  be  had, 
the  trust-money  should  be  laid  out  at 
interest,  and  be  applied  towards  dis- 
charging the  purchase ;  and  he  directed 
his  trustees  to  renew  his  chattel  leases, 
which  he  bequeathed  to  A.  T.  for  life. 
The  testator  died  in  1771,  and  from 
that  to  1837,  A.  T.  continued  in 
possession  of  the  lands  of  Q*  and  the 
chattel  leases.  From  1820  to  1837 
he  paid  large  sums  for  renewal  fines. 
Held,  that  the  accumulation  of  the 
rents  of  the  lands  of  Q.  was  to  cease 
at  the  end  of  a  year  from  the  testator's 
death,  and  that  the  rents  from  that 
period  to  1820,  when  the  trust  to 
raise  the  renewal  fines  arose,  belonged 
to  A.  T. ;  but  that  subsequently  to 
1820,  the  rents  were  to  be  set  off 
against  the  renewal  fines.  C.  Smith 
v«  Lord  Dungannon  SI  6 

2.  By  the  will,  the  testator  bequeathed 
the  lands  of  K.  (held  under  a  Bishop's 
lease,  renewable  every  seven  yoarsX 
and  all  his  other  property  (being  per- 
sonal), to  trustees,  upon  trust  to  pay 
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the  rents  and  other  oatgoings  of  K. 
as  therein,  and  to  preserve  the  interest 
in  said  lands  by  keeping  up  the  re- 
newals ;  and,  after  giving  certain 
legacies,  he  bequeathed  the  residue  of 
the  lands  of  K.,  and  the  other  property, 
to  his  daughter,  her  executors,  &c. : 
but  in  case  of  her  death,  under  age 
and  unmarried,  then  over.  On  the 
testator's  death,  the  daughter  was  a 
minor,  and  made  a  ward  of  Court; 
and  the  other  personal  estate  not  being 
sufficient  for  payment  of  his  debts,  the 
greater  part  of  same  were  paid  out  of 
the  rents  of  K.,  by  the  receiver  in  the 
minor  matter,  and  renewals  were  also 
obtained,  and  the  fines  paid  in  like 
manner.  The  daughter  died  under 
age  and  unmarried,  and  a  remainder- 
man took.  Held,  that  the  personal 
representative  of  the  minor  was  en- 
titled to  be  repaid  the  principal  money 
of  such  of  the  testator's  debts  as  were 
paid  out  of  the  rents  of  K.  during  the 
minority,  and  which  the  other  personal 
estate  was  insufficient  to  discharge, 
with  interest  thereon  from  the  minor's 
death.    C.    Lanauze  v.  Malone  354 

2.  Beld  also,  that  the  minor  and  remain- 
derman were  bound  to  contribute  to 
the  renewal  fines,  in  proportion  to  the 
actual  advantage  they  respectively 
obtained  from  the  renewals.         Ibid 

RENT. 
See  Renewal,  2. 

REVERSION. 
See  Compensation. 
Landlord. 

REVIVOR. 
The  Court  has  not  power  to  order  ser- 
vice out  of  the  jurisdiction  of  the 
notice  of  a  suggestion  to  revive  a  suit. 
C.    Rossbarough  v.  Boyse  489 

SALE. 

llie  conditional  order  to  confirm  a  sale 
must  be  served  on  the  inheritor,  even 
if  he  have  not  appeared  in  the  cause. 
C.     Capeland  v.  Conway  486 


SEPERATE,  Ac.        675 

SCIRE  FACIAS. 
A  writ  of  sci.fa,  on  a  recognizance  re- 
cited the  recognizance,  which  purport- 
ed to  be  taken  by  S.,  a  Master  Extra- 
ordinary of  the  Court,  for  the  county  of 
R.  The  writ  further  alleged  that  S. 
was  a  Master  Extraordinary  of  the 
Court  for  the  county  of  R.  The  plea 
traversed  the  allegation  that  S.  was  a 
Master  Extraordinary  for  the  county 
of  R.  Heldf  on  demUrrer,  that  the 
plea  was  bad,  as  the  recital  of  the 
recognizance  estopped  the  defendant 
from  denying  any  of  the  material  facts 
appearing  therefrom,  though  after- 
wards substantively  alleged.  C.  The 
Queen  v.  Irwin  638 

SEPARATE  ESTATE. 

1.  The  interest  due  at  the  time  of  a  fund 
settled  to  the  separate  use  of  a  mar- 
ried woman,  with  a  clause  against 
anticipation,  charged  with  the  amount 
of  a  promissory  note  indorsed  by  her. 
C.     Fitzgihhon  v.  Blake  328 

2.  But  aembUy  interest  which  accrued 
due  after  the  date  of  the  promissory 
note  could  not  be  charged  with  it.  Ibid 

3.  The  settlement  recited  an  agreement 
to  settle  the  lady's  property  for  her 
sole  use,  free  from  her  husband's  debts, 
control,  &c.,  and  to  be  paid  on  the 
receipt  only  of  the  lady,  or  of  such 
appointee  as  she  should,  by  writing 
under  seal,  in  each  half-year,  for  that 
purpose  appoint;  no  such  appoint- 
ment to  extend  beyond  half  a  year  ; 
but  to  be  capable  of  being  renewed 
half-yearly ;  and  no  act  or  authority 
whatever  to  be  capable  of  empower- 
ing the  husband,  or  any  one  deriving 
through  him,  to  take  the  property; 
but  the  lady  to  have  power  and  au- 
thority in  every  other  respect  to  dis- 
pose of  the  same,  and  the  aceumula.- 
tions  thereof,  by  deed  or  will,  at  all 
times,  <&c.,  as  she  should  think  fit,  as 
fully  as  if  she  had  remained  sole  and 
unmarried :  and  in  case  of  her  dying 
intestate,  the  property,  and  all  accu- 
mulations thereof,  to  pass  to  her  heii-s 
and  next-of-kin.  The  settlement,  af- 
ter vesting  the  property  (a  portioa  of 
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which  coDsisted  of  two  annuities  or 
rentcharges)  in  the  trustees  thereof, 
proceeded  to  declare  that  they  should 
have,  receive  and  take  said  annuities 
from  time  to  time,  half-yearly,  as  same 
should  become  due  or  be  paid;  and 
after  receipt  thereof,  pay  over  the  net 
produce  to  the  lady,  on  her  own  re- 
ceipt, free  from  her  husband's  control, 
<&c.  And  in  a  subsequent  part  of  said 
settlement,  it  was  declared  that  the 
trustees  should  carry  into  effect  its 
true  intent,  &c.,  so  as  to  maintain  and 
apply  to  the  sole  use,  &c^  of  the  lady, 
and  subject  to  her  sole  control,  &o. 
(notwithstanding  coverture),  all  and 
every  her  property,  according  as  she 
should  think  fit,  and  so  as  to  be  pay- 
able into  her  own  hands ;  and  her  own 
sole  receipts,  all  in  her  own  handwri- 
ting, and  signed  by  her,  to  be  the  sole 
and  only  acquittances  for  the  same.  Af- 
ter the  marriage,  and  during  the  hus- 
band's lifetime,  the  lady  joined  in  ex- 
ecuting a  promissory  note  to  the  pe- 
titioner, to  secure  a  debt  of  her  own, 
and  the  suit  was  to  raise  the  amount 
.  out  of  the  securities.  Held^  that  she 
was  restrained  during  her  husband*s 
life  from  anticipating  the  annuities  in 
that  way ;  and  accordingly  the  peti- 
tion for  a  receiver  over  same  was  dis- 
missed.    C.    Doolan  v.  Blake    340 

SERVICE.  i 

1 .  The  conditional  order  to  confirm  a  sale 
must  be  served  on  the  inheritor,  even  I 
if  he  have  not  appeared  in  the  cause. ! 
C.     Copeland  v.  Conway  486  I 

2.  The  Court  has  not  power  to  order 
service  out  of  the  jurisdiction  of  the. 
notice  of  a  suggestion  to  revive  a  suit. 
C.     Rosshorough  v.  Boyse  489 

SET-OFF. 
See  Renewal  Fines. 

1.  Cross  demands  arising  in  dififerent 
rights  cannot  be  made  the  subject  of 
set-off*.  R.  Baldwin  y.  Baldwin   388 

2.  The  Court  will  not,  without  evidence, 
ijid  from  the  mere  non-payment  of 
any  sum  by  either  party,  presume  an 
Agreement  that  one  demand  should  be  |  3 
^et  off*  against  another.  Ibid 


.  A  was  tenant  for  life  of  an  estate 
on  which  B  had  a  charge;  B  was 
indebted  to  A  by  judgment,  and  in  a 
sum  for  contribution.  No  interest 
was  paid  by  A  to  B  from  1838,  for 
ten  years,  during  which  time  A  con- 
tinued in  possession  of  the  estate,  nor 
was  any  sum  paid  by  B  to  A  during 
that  time.  Held^  after  the  death  of 
both — First  that  there  could  be  no  set- 
off" of  one  demand  against  the  others, 
as  A  was  not  personally  liable,  for 
the  interest  and  the  demands  were  of 
a  different  nature*  Secondly,  that  the 
Court  would  not,  in  the  absence  of 
direct  evidence,  presume  an  agreement 
for  a  set-offl  Ibid 

SETTLEMENT. 
See  Estate. 
.  W.  C.  being  entitled  to  an  annuity,  and 
to  a  certain  fund  in  reversion,  on  his 
first  marriage,  assigned  them  to  trus- 
tees, in  trust,  to  pay  the  annuity  to 
W.  C.  for  life,  or  until  he  should  be- 
come bankrupt  or  insolvent ;  and  from 
the  time  of  his  death,  or  of  his  so  be- 
coming bankrupt  or  insolvent,  upon 
trust,  in  favour  of  the  wife  and  the 
issue  of  the  marriage.  Upon  his  se- 
cond marriage,  W.  C.  assigned  to 
trustees  another  fund,  to  which  he 
was  entitled  after  the  death  of  A.,  in 
trust  for  himself  for  life  after  the 
death  of  A.,  or  until  he  should  fail  in 
circumstances,  or  become  bankrupt  or 
insolvent ;  and  afler  his  decease,  bank- 
ruptcy or  insolvency,  to  pay  the  prin- 
cipal sum  amongst  his  two  children 
of  the  first  marriage,  and  the  issue  of 
the  second  marriage,  as  he  should  ap- 
point, &c.  Held^  that  the  insolvency 
in  the  settlement  on  W.  C.'s  first 
marriage,  on  which  the  limitation 
over  was  to  take  effect,  was  an  ina- 
bility to  pay  his  debts,  and  not  taking 
the  benefit  of  the  Insolvent  Act.  R. 
In  thi  matter  of  Casey's  Trusts  419 

I.  Semblcy  a  limitation  in  a  settlement, 
that  the  settlor's  property  shall  go  over 
on  his  insolvency,  is  valid.  Ibid 

Heldf  that  the  limitations  in  both  die 
said  settlements  were  valid  as  aganist 
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trustees,  to  whom  W.  C.  had  assigned 
his  life  interests  for  the  payment  of 
his  creditors,  when  he  was  unable  to 
meet  his  debts  and  liabilities.  Ibid 
4.  Heldalso^  that  a  failure,  bankruptcy  or 
insolvency,  meant  by  the  second  set- 
tlement, before  the  death  of  A.,  the 
first  tenant  for  life,  would  give  effect 
to  the  limitation  over.  Ibid 

SOLICITOR. 

1 .  "  The  employment  of  the  same  profes- 
sional person,  in  the  ordinary  case  of 
.vendor  and  purchaser,  is,  from  the 
conflicting  nature  of  the  duties  which 
each  employer  has  a  right  to  have 
performed,  for  obvious' reasons  highly 
objectionable.  Practically,  and  for 
the  most  obvious  reasons,  it  is  equally, 
if  not  more  so,  for  the  lender  to  em- 
ploy the  boiprower's  solicitor.  Though 
there  is  not  a  conflict  of  rights,  there 
is  an  opposition  of  interests,  and  the 
solicitor  for  the  borrower  must  be 
anxious  to  remove  the  very  difficulties 
which  it  is  his  duty  to  discover  and 
suggest.  There  is,  in  short,  such  an 
inconsistency  in  the  interests  of  each 
party,  that  a  common  agent  of  both 
can  hardly  do  his  duty  to  the  one, 
without  betraying  or  neglecting  his 
duty  to  the  other." — Per  Black- 
BDBNE,   L.  C.      Waring  v.  Waring 

337 

2.  S.  K.  obtained- probate  of  the  will  of 
E.  K.  The  next-of-kin.  of  E.  K. 
appealed  from  the  sentence  of  the 
Prerogative  Court,  and  the  Court  of 
Delegates  reversed  that  sentence.  In 
contemplation  of  such  reversal,  S,  K. 
had  transferred  a  considerable  fund, 
alleged  to  be  a  portion  of  the  assets  of 
E.  K.,  to  B.,  in  order  to  retain  the 
dominion  over  it  if  administration 
were  granted  to  her  opponent.  The 
sentence  of  the  Delegates  was  ulti- 
mately reversed,  under  a  commmission 
of  review,  and  S.  K.  called  on  B.  to 
refund  the  property.  ■  B.  not  having 
complied,  S.  K.  filed  a  cause  petition, 
on  which  an  order,  in  the  nature  of  a 
decree  pro  confesso,  was  made  against 
liim.     B.  was,  by  a  subsequent  order, 
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permitted  to  file  answering  affidavits, 
upon  the  terms  of  not  relying  on  any 
defence,  save  that  the  said  property 
was  a  gift  to  him. — Held,  that  if 
there  had  been  any  illegality  in  the 
original  transaction,  it  could  not,  in 
that  position  of  the  cause,  impede  the 
petitioner's  right  to  recover,  even 
though  appearing  in  her  own  case. 
C.    Kelfy  V.  Birch  478 

3.  Semble. — That  B.  being  an  attorney,  , 
and  having  suggested  the  arrange- 
ment, without  having  stated  to  S.  K. 
that  it  would  be  impossible  to  compel 
him  to  refund,  would  not,  under  any 
circumstances,  have  been  permitted  to 
rely  on  the  illegality  of  the  transaction 
as  a  defence  to  S.  K.'s  suit.  Ibid 

STATUTES 
(CONSTRUCTION  OF). 

"  The  rule  laid  down  by  Judge  Burton, 
in  Warburton  v.  Ivie^  as  to  the  con- 
struction of  statutes,  was  cited  and 
approved  of  by  Baron  Parke,  in  Dol- 
denay  v.  Colt,  and  by  Lord  Justice 
Bruce,  in  Gundry  v.  Penniger,  Judge 
Burton  said,  '  I  apprehend  it  to  be  a 
rule,  in  the  construction  of  statutes, 
that  in  the  first  instance  the  gram- 
matical sense  of  the  words  is  to  be 
adhered  to.  If  that  is  contrary  to,  or 
inconsistent  with,  any  expressed  in- 
tention, or  any  declared  purpose,  or 
if  it  would  involve  any  absurdity, 
repugnance  or  inconsistency,  in  its 
different  provisions,  the  grammatical 
sense  must  then  be  modified,  extended 
or  abridged,  so  as  to  avoid  such  an  in- 
convenience, but  no  further.'" — Per 
Smith,  M.  R.    Ellis  v.  aNeill  288 

STATUTES  CONSTRUED. 
10  Car.  1,  sess.  2,  c.  6.  361 

33  G.  2,  c.  14  fir.)  J  t,     ,       r  a   *   on 
40  G.  3,  c.  22  (Ir.J  \  ^^°^^^  ^^^  ^11   . 
9  G.  4.  c.  35.  152 

1  W.  4,  c.  46.  Elusory  Appointment  167 
3  &  4  FT.  4,  c.  27.  Statute  of  Limitations 

236 
8  &  9  Vic,  c.  69.  Drainage  Act  220 
8  &  9  Vic,  c.  42.  578 

13&  14  Fic,  c.  29.  33 
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STATUTE  OF  LIMITATIONS. 

1 .  A  lease  for  lives  renewable  for  ever  was 
vested  as  to  two-thirds  in  A,  and  one- 
third  in  B,  subject  to  an  underlease 
for  years,  at  a  profit  rent.  From  1779. 
to  1822  the  head  rent  was  paid  hj  the 
subtenant  who  was  in  possession,  and 
two-thirds  of  the  profit  rent  to  A,  but 
it  was  not  proved  that  any  thing  was 
paid  to  B.     In  1822  the  interest  in 

,  the  underlease  was  conveyed  to  the 
defendant,  subject  to  the  entire  rent 
reserved  by  it.  He  continued  to  pay 
the  head  rent  and  the  two-thirds  of 
the  profit  rent  to  A,  and  in  1832  he 
purchased  the  reversion  in  fee. 

Seidy  on  a  bill  filed  by  the  representative 
of  B,  to  have  the  benefit  of  a  decree  for 
a  renewal  in  respect  of  A's  interest — 

First — That  no  presumption  of  the  ex- 
tinguishment of  B's  third  of  the  profit 
rent,  or  of  a  conveyance  of  his  third  of 
the  reversion,  arose. 

Secondly — That  the  retention  of  the  profit 
rent  gave  the  defendant  no  title,  under 
the  Statute  of  Limitations,  as  the  third 
of  the  head  rent  must  be  presumed  to 
have  been  paid  or  retained  by  him  as 
the  agent  of  those  representing  B's 
interest.    C.   Hayes  v.  Woodley    142 

2.  "  Now  if  we  regard  the  consequences 
of  this  doctrine,  contended  for  by  the 
defendant,  I  need  not  say  how  alarm- 
ing it  is,  in  a  country  where  sub- 
tenures  are  so  general ;  but  I  have  no 
idea  that  an  occupying  tenant,  liable 
to  pay  a  rent-service,  can  be  allowed 
to  avail  himself  of  the  Statute  of 
Limitations,  because  he  has  only  paid 
so  much  of  his  rent  as  keeps  down  the 
head  rent."   Per  Blackbubne,  L.  C. 

Id.  151 

3.  An  acknowledgment  of  a  judgment 
debt  in  the  will  of  the  debtor  is  suffi- 
cient to  take  it  out  of  the  operation  of 
the  Statute  of  Limitations  (3  &  4  W.  4, 
c.  27, 8. 40).  C.  Millington  v.  Thomp- 
son 237 

4.  In  1811,  T.  H.  executed  a  bond^  in 
which  his  heirs  were  not  bound,  and 
on  which  he  paid  interest  until  his 
death,  in  1820.     T.  H.  made  his  will, 


by  which  he  left  all  his  property  to 
W.  H.  H.,  and  directed  that  all  his 
just  debts,  legacies  and  funeral  ex- 
penses should  be  paid  by  W.  H.  H., 
whom  he  appointed  executor.  W.  H. 
H.  proved  the  will,  and  aliened  the 
lands  in  1821,  without  receiving  a 
pecuniary  equivalent;  he,  however, 
paid  interest  on  the  bond  until  he  died 
in  1 843.  The  parties  claimiilg  under 
the  deed  of  1821  paid  interest  up  to 
1849)  under  a  mistaken  belief  of  their 
liability.  A  cause  petition  was  filed 
in  1853,  to  recover  the  amount  of  the 
bond,  from  the  representatives  of  W. 
H.  H. — Held  (affirming  the  order  of 
the  Master  of  the  Rolls),  that  the  claim 
against  W.  £L.  H.,  being  founded  on  a 
breach  of  a  trust  created  without  a 
specialty  executed  by  him,  was  a 
simple  contract  debt,  and  as  such 
barred  by  the  Statute  of  Limitations, 
10  Car.  1,  sess.  2,  c.  6,  s.  3  (Ir.) 
C.     Brereton  v.  Hutchinson        36 1 

STOP  ORDER. 

A  stop  order  gives  no  priority  to  the 
party  who  has  obtained  it,  unless  it  is 
lodged  with  the  Accountant-General, 
the  lodgment  being  equivalent  to  no- 
tice to  the  trustee  of  the  fund,  or  the 
deKtor.  R.  Waller  v.  Wildridge  15$ 

SUGGESTION. 

The  Court  has  not  power  to  order  fer- 

vice   out  of  the  jurbdiction  of  the 

notice  of  a  suggestion  to  revive  a  suit. 

C.     Rossborough  v.  Boyse  489 

SURETY. 
See  Judgment,  8. 
Recognizance,  1. 
1.  An  order  was  made  in  a  minor  matter, 
that  a  receiver,  who  was  also  executor 
to  the  minor's  father,  should   be  at 
liberty  until  March  1847  to  manage 
certain  lands  and  the  stock  thereon, 
in  the  same  manner  as  the  minor's 
father  was  in  the  habit  of  managing 
the  same — the  receiver  undertaking 
to  keep  regular  accounts  of  his  re- 
ceipts, and  to  furnish  the  same  to  the 
Master  every  three  months ;  and  after 
March  1847,  the  receiver  was  ordered 
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to  take  proper  s^ps  for  procuring  te-< 
nants  to  the  property.  The  receiver 
continued  to  manage  the  lands  after 
March  1 847»  without  a  further  order. 
Semhle,  the  receiver's  surety  was  liable 
for  the  management  by  the  receiver 
as  such ;  but  not  for  so  much  of  the 
quarterly  balances  as  was  due  by  him 
as  executor  up  to  March  1847.  R. 
In  re  Herricks  minorM  183 

2.  Qu(Bre — Whether  the  surety  was  liable 
to  balances  due  after  March  1847  ? 

Ihid 

3.  It  is  discretionary  to  charge  a  receiver's 
surety  with  interest  on  his  balances, 
and  the  surety  having  paid  the  entire 
of  the  balances  in  this  case,  the  Court 
refused  to  do  so.  Ihid 

TIMBER. 

1.  The  question  on  a  reference  to  in- 
quire whether  timber  be  essential  to 
the  possession  and  enjoyment  of  an 
estate,  is  one  partly  of  fact  and  partly 
of  opinion  and  taste ;  the  end  of  the 
inquiry  being  to  ascertain  whether 
though,  in  respect  of  its  intrinsic 
value,  it  may  admit  of  pecuniary 
compensation,  its  adventitious  value 
as  an  ornament  to  the  estate  be  not 
so  material  as  that  it  may  reasonably 
be  supposed  that,  without  it,  the  pur- 
chaser would  not  have  entered  into 
the  contract  at  all.  C.  Stewart  v. 
The  Marquis  of  Conyngham         104 

2.  Where  the  timber,  the  subject  of  the 
inquiry,  grew  on  a  comparatively 
small  portion  of  the  estate,  detached 
from  the  demesne,  and  not  in  view  of 
the  mansion-house,  pleasure  grounds 
or  avenues,  and  the  Master  reported 
that  it  was  not  essential  to  the  pos- 
session and  enjoyment  of  the  estate, 
though  there  were  conflicting  aflida- 
vits  as  to  whether  it  was  ornamental 
or  not,  the  Court  (reversing  the  order 
of  the  Master  of  the  Rolls)  refused  to 
send  back  the  report  to  be  re-consi- 
dered on  further  evidence.  Ihid 

TITHE  RENTCHARGE. 
1.  In  1731,  the  lands  of  B.  and  M.,  with 
40  much  of  the  tithes  as  were  vested 


in  the  lessor,  were  demised  for  fifty- 
one  years.  In  1764,  F.  became  enti- 
tled to  the  interest  in  the  lease,  and 
so  continued  until  1782,  when  it  ex- 
pired. The  lands  of  B.,  C.  and  M. 
were  demised  to  F.,  for  lives,  with 
covenant  for  perpetual  renewal,  in 
1751. 

In  1766,  the  tithes  of  B.,  C.  and  M. 
were  demised  for  lives,  with  covenant 
for  perpetual  reneiwal.  In  1813  and 
1832,  renewals  of  the  lease  were 
granted,  the  interest  of  which  was 
vested  in  A.  In  1834,  a  tithe  com- 
position was  made  in  the  parish  where 
the  lands  were  situate,  and  the  com- 
missioners certified  that  a  certain  pro- 
portion of  the  tithes  was  payable  to 
those  claiming  under  the  lease  of 
1766,  and  the  remainder  to  the  vicar. 
There  was  no  evidence  of  the  pay- 
ment of  tithes  for  sixty  years  previous 
to  1834.  Heldy  overruling  objections 
to  the  Master's  report,  that  the  right 
of  exemption  from  the  payment  of 
tithes,  under  the  1  &  2  Fife,  c.  109* 
8.  18,  was  not  established,  the  case 
falling  within  the  exception  in  sec  20. 

The  exception  in  that  1  &  2  Vic,,  c.  109, 
s.  20,  is  not  confined  to  the  case  of 
a  demise  of  tithes  to  the  owner  or  oc- 
cupier of  lands,  in  respect  of  which 
the  tithes  are  payable.  R.  Ellis  v. 
O'Neill  280 

2.  Where  there  is  no  evidence  of  the  pay- 
ment of  tithes  from  a  particular  de- 
nomination, for  sixty  years  next  pre- 
ceding the  establishment  of  a  compo- 
sition in  lieu  of  tithes  in  the  parish, 
the  presumptive  bar  thus  created  un- 
der the  1  &  2  Vie.,  c.  109,  s.  18,  is 
not  avoided  by  showing  that  the  tithes 
of  the  lands  in  question  had,  amongst 
others,  been  demised  to  a  person,  not 
in  privity  with  the  lands,  for  a  term 
which  was  subsisting  at  the  date  of 
the  passing  of  the  said  Act.  S.  C. 
reversed  by  L.  C.  609 


TRIAL  AT  LAW. 
See  New  Trial. 
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TRUST. 
See  Deed,  4. 
Power,  7,  8. 
Renewal  Fines,  1. 

TRUST  (BREACH  OF). 

1.  The  defendant  had  acted  gratuitously 
as  the  agent  of  the  plaintiff,  trans- 
mitting to  her  the  interest  of  charges 
to  which  she  was  entitled.  One  of 
the  charges  was  paid  to  the  defendant, 
which  the  plaintiff  directed  him  to 
invest  on  a  specified  real  security, 
which  he  was  unable  to  do;  but  which, 
without  her  authority,  he  lerit  to  L., 
for  whom  he  was  also  agent,  and  who 
was  indebted  to  him,  on  the  security 
of  a  bond  and'  warrant  of  attorney  to 
enter  judgment  He  inclosed  the  bond 
and  warrant  to  her  in  a  letter,  in 
which  he  stated,  contrary  to  the  fact, 
that  the  money  had  been  applied  to 
pay  off  a  charge  on  his  estate.  L. 
afterwards,  on  his  son's  marriage, 
conveyed  a  part  of  the  estate  in  trust  to 
pay  off  charges  on  his  estate,  another 
part-  to  the  use  of  his  son  and  his 
issue  ;  and  the  lands  of  C.  in  trust  to 
secure  his  debt  to  the  defendant.  The 
defendant,  in  several  letters,  offered 
to  give  the  plaintiff's  claim  priority 
over  his  demand  on  the  lands  of  C. — 
L.  being  dead,  leaving  no  assets  to 
pay  the  plaintiff's  claim,  the  Court,  on 
a  bill  filed  by  her,  declared  the  plain- 
tiff entitled  to  a  specific  performance 
of  the  contract  contained  in  the  letters, 
and  that  the  defendant  was  a  trustee 
for  the  plaintiff,  as  to  so  much  of  his 
security  on  the  lands  of  C.  as  would 
be  sufficient  to  pay  her  claim  ;  and 
ordered  that  he  should  execute  a  deed 
declaring  the  trust.  C.  O'Beirne  v. 
Cornwall  130 

2.  An  executor  lent  a  sum  of  £4100  of 
his  testator  s  assets,  on  the  security  of 
a  property,  worth  at  the  time  between 
£60,000  and  £70,000,  and  incumbered 
to  the  amount  of  £27,000.  The  so- 
licitor for  the  borrower  was  also  em- 
ployed for  the  executor,  the  lender. 
No  opinion  of  Counsel  was  taken  on 
the  title,  and  no  searches  were  made, 


VENDOR,  (fee. 

as  it  had  been  done  on  two  occasions 
within  seven  years,  on  other  loans. 
,  The  security  having  turned  out  de- 
fective in  value,  the  executor  was 
decreed  to  bring  in  the  money.  C. 
Waring  v.  Waring  331 

TRUSTEES. 
See  Costs,  2. 

Trustees  of  real  estate,  upon  trust  to 
sell  for  the  payment  of  charges,  are 
entitled  to  the  costs  of  a  suit  out  of 
the  surplus  only,  after  payment  of  the 
charges. 

Where  the  fund  was  deficient,  the  Court 
refused  them  costs.  C.  While  v. 
Villiers  125 

TRUSTEE  ACT. 
The  legal  estate  of  a  mortgage  was 
vested  in  two  trustees,  one  of  whom 
was  out  of  the  jurisdiction.  The 
Court,  in  order  that  the  mortgage 
might  be  reconveyed  to  the  mortgagor, 
pursuant  to  a  decree  in  a  foreclosure 
suit,  made  an  order  under  the  Trustee 
Act,  that  the  mortgage  should  vest  in 
the  other  trustees  solely,  and  directed 
the  costs  of  the  petition  to  be  costs  in 
the  suit.     R.     Corker  v.  Rgan    662 

VENDOR  AND  PURCHASER. 
See  Agreement,  1. 

Railway  Co.,  1. 

Solicitor. 

Timber. 

Writ  of  Error. 
1.  According  to  the  practice  of  the  In- 
cumbered Estates  Court,  the  purchaser 
is  entitled  to  the  rents  from  the  last 
gale  day  previous  to  the  purchase,  as 
the  Commissioners  charge  the  purcha- 
ser interest  at  £5  per  cent,  from  the 
expiration  of  fourteen  days  from  the 
day  of  purchase  or  confirmation  of 
the  sale;  therefore,  where  the  sale 
took  place  on  the  21st  of  July,  the 
purchaser  was  declared  entitled  to  the 
gale  due  on  the  29th  of  September 
fbllowing,  although  he  did  not  lodge 
his  purchase-money  until  the  2l8t  of 
October.  R.  Walcoti  v  Condon  431 
2.'  After  a  receiver  has  been  discharged, 
and  the  purchaser  has  gone  into  pos^- 
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session,  the  Court  will  not  make  an 
order  that  the  tenants  shall  paj  to 
the  purchaser  the  rent  which  fell  due 
prior  to  the  discharge  of  the  receiver ; 
the  receiver  is  to  receive  the  arrear 
due  prior  io  his  being  discharged, 
although  the  purchaser  may  be  enti- 
tled to  a  portion  of  such  arrear.  The 
Court  of  Chancery  does  not  order  the 
tenant  to  pay  such  arrears  to  the  pur- 
chaser.    B.     WalcoU  y.  Condon  431 

3.  The  practice  of  the  C9urt  of  Exche- 
quer, as  stated  in  Jaekson  v.  Jackson 
(6  Ir.  Eq.  Rep.)  and  Jameson  v.  Far- 
rer  (3  Ir.  Eq.  Rep.)  is  not  the  prac- 
tice of  this  Court.  Ibid 

4.  Form  of  order  in  such  case.        Ibid 

6.  The  Side-bar  Rule,  discharging  a  re- 
ceiver, on  the  certificate  of  a  sale  in 
the  Incumbered  Estates  Court,  does 
not  operate  as  an  absolute  discharge. 
Although  he  cannot  proceed  against 
the  lands  for  arrears  of  rent,  he  may 
proceed  against  the  tenant  by  attach- 
ment or  sequestration,  on  the  Mas- 
ter's certificate,  or  by  action  in  the 
name  of  the  Master,  where  the  tenant 
holds  by  lease  under  the  Court,  for 
the  arrears  due  when  the  receiver  was 
discharged.  Ibid 

6.  **  What  the  rule  would  be  if  the  gale 
was  to  fall  due  after  the  sale  and  be- 
fore the  confirmation  of  the  sale,  or 
within  the  fourteen  days  during  which 
no  interest  is  payable,  does  not  appear. 
The  prindple  of  the  rule  of  the  In- 
cumbered Estates  Court  appears  to 
be,  that  as  interest  is  charged  on  the 
purchase-money,  the  payment  is  con- 
sidered to  have  been  made  at  the  time 
from  which  the  interest  is  charged; 
and  it  is  no  doubt  reasonable  that 
the  purchaser  should  have  the  rents 
where  he  pays  interest.  But  suppose 
the  purchase  was  made  on  the  22nd 
of  September,  the  interest  would  only 
be  payable  from  the  6th  of  October ; 
and  in  such  a  case  a  question  might 
arise,  as  to  whether  the  purchaser 
ought  to  have  the  rents  which  fell 
due  on  the  29th  of  September,  where 
the  interest  on  the  purchase-money 
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did  not  commence  to  run  until  after 
that  day.  It  is  not  necessary,  how- 
ever, to  offer  any  opinion  on  that 
question  in  the  present  case."— ^P«r 
SaaTH,  M.R.  Id.  232-4 

VESTING. 

A  sum  of  £8000  was  charged  on  lands 
of  K.  by  a  marriage  settlement,  as 
portions  for  children,  to  be  shared  or 
divided  between  them  in  such  parts  or 
proportions,  ^d  to  vest  and  be  paid 
to  such  children  respectively  at  and 
upon  such  age,  days  or  times,  and  to 
be  subject  to  such  charges,  provisoes, 
and  limitations,  such  charges  or  limi- 
tations being  for  the  benefit  of  some 
or  one  of  them,  and  in  such  manner 
as  W.  M.  the  younger,  by  any  deed  or 
deeds,  instrument  or  instruments  in 
writing,  or  by  his  last  will,  should 
direct  or  appoint,  and  in  default  of 
appointment  to  be  equally  divided 
between  or  among  such  children,  share 
and  share  alike,  the  shares  of  sons  to 
be  paid  at  twenty-one,  and  the  shares 
of  daughters  at  twenty-one  or  mar- 
riage. W.  M.  by  his  will  bequeathed 
a  legacy  of  £2000  to  his  wife,  and  the 
interest  of  the  remainder  of  the  money 
oi  which  he  might  die  possessed,  for 
her  own  use  and  for  the  maintenance 
and  education  of  his  two  daughters, 
and  he  charged  his  estate  of  E.,  as  he 
was  entitled  to  do  by  his  marriage 
settlement,  with  £8000,  which,  toge- 
ther with  the  residue  of  his  fortune, 
lie  wished  to  be  divided  in  equal 
shares  between  his  two  daughters,  and 
he  left  the  residue  of  his  fortune  in 
money,  i^r  paying  the  £2000  to  his 
wife,  together  with  the  sum  of  £8000 
charged  upon  the  estate  of  E.,  to  be 
equally  divided  between  them;  the 
entire  to  belong  to  either  of  his  daugh- 
ters, should  the  other  not  arrive  at  the 
age  of  eighteen  years — Held,  that 
the  will  operated  as  an  execution  of 
the  pow^r  under  the  settlement,  and 
that  the  portions  of  the  daughters 
vested  at  the  testator's  death,  and 
bore  interest  from  that  date.  C.  Mur- 
phy V.  Murphy  95 
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WRIT  OF  ERROR. 


VESTING  ORDER. 

The  legal  estate  of  a  mortgage  was  ves- 
ted in  two  trustees,  one  of  whom  was 
out  of  the  jurisdiction.  The  Court; 
in  order  that  the  mortgage  might  be 
re-conveyed  to  the  mortgagor,  pursu- 
ant to  a  decree  in  a  foreclosure  suit, 
made  an  order  under  the  Trustee  Act, 
that  the  mortgage  should  vest  in  the 
other  trustees  solely,  and  directed  the 
costs  of  the  petition  to  be  costs  in  the 
suit.     R.     Corker  v.  Ryan  562 

WILL. 

See  Devise. 
Legacy. 
Statute  of  LiiaTATioNS. 

"  Though  it  is  indisputably  true  that  the 
same  words  in  a  will  may,  in  certain 
cases  well  recognised  and  established, 
have  a  different  operation  according 
to  the  different  subject  to  which  they 
relate,  yet  the  plain  rule  of  construc- 
tion in  general  is,  to  give  them  the 
same  signification  and  effect.  I  do  not 
find  any  case  contravening  this  rule, 
when  the  same  clause  in  the  will 
operates  both  as  a  bequest  and  an 
execution  of  a  power."  Per  Black- 
BURNE,  L.  C.     Murphy  v.  Murphy 

102 

WRIT  OF  ERROR. 
1.  An  injunction  against  felling  timber 
having  been  obtained  against  the  re- 
spondent, on  a  motion  to  dissolve  it, 
the  Court  directed  an  action  to  be 
brought.  An  action  having  been 
brought,  and  the  respondent  having 
obtained  judgment  in  the  Exchequer 
Chamber,  the  Court  dissolved  the 
injunction,  notwithstanding  the  pen- 
dency of  a  writ  of  error  to  the 
House  of  Lords  ;  it  not  appearing  that 
irreparable  mischief  would  be  done  to 
the  petitioner  by  dissolving  the  in- 
j  unction.  R.  Earl  of  Mountcashell 
V.  Fiscouni  O'Neill  455 


I.  **  Where  a  decree  is  made  in  a. 
Court  of  Equity,  upon  a  matter  pecu- 
liarly falling  within  its  jurisdiction, 
the  Judge  may  feel  desirous  to  stay 
the  proceedings,  in  order  to  afford  an 
opportunity  of  appealing  against  his 
own  decision;  but  where  the  inter- 
ference of  the  Court  of  Equity  is 
sought  in  aid  of  an  alleged  legal  right, 
no  case  has  been  refenisd  to  in  which 
the  Court  of  Equity  has  declined  to 
act  on  the  decision  of  the  Court  of  Law, 
because  a  writ  of  error  was  pending. 
Suppose,  in  this  case,  that  the  in- 
junction was  now,  for  the  first  time, 
applied  for,  would  the  Court  be  justi- 
fied in  disregarding  the  decision  of  the 
Court  of  Exchequer  Chamber  ?  Waa 
it  ever  heard,  up  to  the  present  case, 
that  the  pendency  of  a  writ  of  error 
at  law,  and  nothing  more,  was  a 
ground  for  filing  a  bill  or  cause  petition 
for  an  injunction  to  stay  proceedings 
at  law  on  the  judgment?  or  has  a 
Court  of  Equity  ever  granted  an 
injunction  to  suspend  the  effect  of  a 
judgment  at  law — ^the  question  being 
a  purely  legal  question  ?  The  result 
of  such  a  novel  decision  would  be  pro- 
ductive, in  my  opinion,  of  the  worst 
consequences."    Per  Sboth,  M.  R. 

Id.  460-1 

.  An  injunction  against  felling  timber 
was  obtained  against  the  respondent ; 
but  the  respondent  by  his  affidavit  in 
answer  claimed  the  timber  as  hia  own 
property  ;  and  on  a  motion  to  dissolve 
the  injunction,  founded  on  that  affida- 
vit, the  Court  directed  an  action  to  be 
brought  to  try  the  legal  right.  An 
action  having  been  brought,  the  re- 
spondent obtdned  the  judgment  of  the 
Court  of  Exchequer  Chamber,  one 
Judge  alone  dissenting.  The  petitioner 
sued  out  and  prosecuted  a  writ  of  error 
to  the  House  of  Lords.  Held^  rever- 
sing the  order  at  the  Rolls,  that  the 
injunction  ought  to  be  continued. 
C — [S.  C.  reversed.]  619 
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